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THE  SUPREME   COURT 


PENNSYLVANIA. 


WESTERN   DISTRICT,  SEPTEMBER  TERM   1839.— CONTINUED. 


Selden  against  Williams. 

A  deed  is  not  always  a  merger  of  the  articles  of  agreement  for  the  sale  of 
lands;  in  many  cases  it  is  to  be  considered  a  part  performance  only. 

Parol  evidence  of  the  understanding  of  the  parties  in  relation  to  the  con- 
struction of  a  written  agreement,  may  be  given  to  explain  that  which  is 
otherwise  ambiguous. 

ERROR  to  the  common  pleas  of  Erie  county. 

James  and  John  Williams  against  George  Selden.  This  was  an 
action  on  the  case  for  a  nuisance,  in  obstructing  a  fifteen  feet  pas- 
sage, on  the  north  side  of  the  plaintiffs'  lot,  purchased  by  them  from 
Judah  Colt,  and  to  which  they  claimed  a  right  in  common  with  the 
defendant. 

The  plaintiffs  gave  in  evidence  the  article  of  agreement  between 
them  and  Judah  Colt,  dated  April  2,  1832,  the  material  parts  of 
which  are  as  follow:  The  said  J.  Colt,  for  the  consideration,  &c., 
doth  hereby  covenant,  &c.,  that  he  shall  and  will,  on  or  before 
April  1,  1835,  by  such  deed  or  deeds  of  conveyance  as  the  said  J. 
and  J.  Williams,  their  heirs,  or  assigns,  or  his  or  their  counsel 
learned  in  the  law  shall  advise,  well  and  sufficiently  grant,  convey, 
and  assure  to  the  said  J.  and  J.  Williams,  to  their  heirs  and  assigns, 
ix. — B 
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[Selden  v.  Williams.] 

in  fee-simple,  clear  of  all  incumbrances,  all  that  piece  and  parcel  of 
ground,  being  and  situate  on  the  east  side  of  French  street,  being 
part  of  lot  No.  2597,  beginning  15  feet  from  the  southwest  corner 
of  said  J.  Colt's  brick  store;  thence  by  the  residue  of  the  lot  north, 
63  degrees  east,  82i  feet,  to  the  west  line  of  lot  No.  2595;  thence 
by  the  same  south,  27  degrees  east,  39  feet  to  a  post;  thence  by  the 
residue  of  the  lot  south,  63  degrees  west,  82$  feet  to  French  street; 
thence  by  the  same  to  the  beginning.  *  *  *  *  It  is  further  under- 
stood between  the  parties,that  the  said  Williams  have  the  privilege  to 
extend  their  building  over  the  spaceway  between  the  land  above 
described,  and  the  north  line  of  lot  No.  2593,  now  owned  by  James 
Duncan,  on  the  express  condition  that  the  building  thus  extended 
over  the  spaceway  is  not  to  be  less  than  10  feet  9  inches  in  height, 
from  the  surface  of  the  ground;  and  when  said  Williams  com- 
mence building  on  the  premises,  it  is  contemplated  by  the  said 
Judah  to  build  over  the  spaceway  adjoining  his  brick  building,  and 
to  avail  himself  of  the  privilege  of  the  north  wall  of  said  J.  and  J. 
Williams,  by  allowing  them  a  reasonable  consideration  for  a  pro- 
portionable part  of  the  expenses  of  the  partition  wall;  it  being  ex- 
pressly understood  between  the  parties,  that  the  buildings  then  to 
be  erected  on  the  premises  are  to  be  brick. 

Deed  dated  August  30, 1836,  from  J.  Colt's  oxecutor  to  plaintiffs, 
for  part  of  lot  2594,  viz.,  39  feet,  fronting  on  French  street. 

A  paper,  of  which  the  following  is  a  copy,  with  diagram,  in  Mr 
Colt's  handwriting: 

16lh  January  1832. — Mr  Colt  will  sell  Messrs  J.  and  J.  Williams 
38  feet  front  on  French  street,  by  82 £  feet  in  rear,  for  the  sum  of 
four  hundred  dollars,  payable  as  follows:  One  hundred  dollars  on 
the  1st  of  April  next,  and  the  residue  of  the  purchase-money  in 
three  equal  annual  instalments,  from  the  said  first  day  of  April, 
vith  the  lawful  interest  paid  annually,  from  the  said  first  day  of 
April  1832;  and  agreeably  to  the  plan  annexed,  the  12  feet  on  the 
south  side  of  the  lot  to  be  kept  open  for  the  use  of  the  said  Judah 
and  the  said  Williams.  Mr  Colt  reserves  to  himself  *he  privilege 
of  building  over  the  15  feet  spaceway,  between  his  brick  building, 
and  33  feet  abovementioned,  whenever  the  said  Williams  shall  erect 
a  building  on  the  front  of  his  lot,  by  allowing  him  a  proportionable 
-part  of  the  expense  of  the  partition  wall  between  the  two  build- 
ings. Mr  Colt  also  reserves  to  himself  the  privilege  of  removing 
(he  bank  of  earth  on  the  rear  of  Mr  Williams's  shop. 


Sept.  1839.] 
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Lot  No.  2595. 

NOTE. — The  plat  in  the  margin  of  the  agreement  is  the  same  as  the  present, 
except  that  it  has  the  No.  of  the  lot  and  the  one  east,  and  J.  and  J.  VV.'s 
name,  which,  to  designate  here,  are  marked  with  blue  ink. 


Lot  No.  2494. 


100  feet. 


15 


38 


French  street. 


Monday,  16th  January,  1832. 

N.  B. — Mr  Colt's  object  in  offering  this  section  of  the  lot  to  the 
Messrs  Williams,  is,  that  when  they  build  on  the  premises,  they 
will  erect  brick  buildings. 

Plaintiffs  offer  to  prove  that  Mr  Colt  told  witness,  Howel,  the 
reason  he  did  not  build  down  to  the  ground  was,  that  he  had  en- 
tered into  a  contract  with  Williams,  that  precluded  him  from  so 
building,  to  which  defendant  objected;  but  the  evidence  was  re- 
ceived, and  a  bill  of  exception  sealed. 

C.  G.  Howel  sworn,  says,  when  Mr  Colt  was  commencing  his 
brick  building,  1830,  he  said  that  space  way  was  to  be  left  open: 
about  the  time  Mr  C.  was  to  build  his  brick  building,  he  asked  me 
for  a  plan,  and  said  he  would  get  Mr  Williams  to  build,  and  he 
would  leave  the  space  way  open.  The  plan  of  building  was  dropped. 
He  said  Williams  did  not  feel  able  to  build  at  that  time.  He  did 
not  name  Williams,  but  said  that  15  feet  space  way  was  to  be  left 
open  to  accommodate  both  sides  of  the  lot  on  the  south  and  north. 
He  left  a  similar  spaceway  to  accommodate  the  central  buildings. 


13  SUPREME  COURT  [Pittsburgh 

[Seldcn  v.  Williams.] 

Cross-examined. — These  were  his  words  as  near  as  I  can  recol- 
lect; thinks  this  was  in  1830;  am  sure  it  was  just  hefore  Mr  Colt 
built  the  brick  buildings.  Never  heard  Mr  C.  say  any  thing  after 
that. 

Anson  Jewell  offered  as  a  witness,  to  prove  conversation  had 
with  Mr  C.  in  relation  to  the  spaceway,  objected  to,  but  admitted 
and  exception  by  defendant. 

There  was  much  other  parol  evidence  of  the  same  kind  given. 

The  jury,  under  the  direction  of  the  court,  found  a  verdict  for  the 
plaintiff. 

Derrickson,  for  plaintiff  in  error. 
Walker  and  Galbreath,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,!. — This  is  a  case  of  some  difficulty,  arising  from  the 
ambiguity  in  the  contract  of  the  parties,  as  to  the  right  of  the  plain- 
tiffs below,  in  the  spaceway  of  fifteen  feet,  north  of  the  lot  for 
which  the  deed  was  made.  The  written  instruments,  consisting  of 
the  proposition  of  the  16th  of  January  1832,  by  the  testator  to  the 
plaintiffs,  the  contract  of  the  2d  of  April  1832,  between  the  parties, 
and  the  deed  made  by  the  defendants  to  the  plaintiffs,  on  the  30th  of 
August  1836,  are  none  of  them,  by  themselves,  entirely  plain  on  this 
point.  The  deed  made  after  the  decease  of  Mr  Colt,  may  be  laid 
out  of  the  question,  for  it  is  agreed  that  it  merely  conveyed  the  lot, 
without  any  reference  to  the  spaceway.  It  is  not  necessary,  how- 
ever, in  order  to  give  the  plaintiffs  a  right  in  the  spaceway,  that  it 
should  have  been  conveyed  by  the  deed  transferring  the  lot.  Being 
merely  an  easement,  or  incorporeal  right  in  the  land  of  another,  if 
the  written  contract  of  the  grantor  bound  him  to  leave  the  space- 
way  open  for  the  use  of  the  buildings,  it  is  sufficient;  and  it  would 
be  a  fraud  afterwards  to  attempt  to  withhold  it  from  the  plaintiffs. 
The  deed  is  in  many  cases  to  be  considered,  not  as  a  merger  of  the 
contract,  but  as  a  part  performance  of  it.  The  contract  remains 
binding  as  to  the  further  stipulations  contained  in  it,  conferring 
valuable  rights^on  the  plaintiffs,  and  forming  part  of  the  considera- 
tion on  which  they  contracted  to  pay  the  purchase-money,  and  ac- 
cept the  deed. 

The  case  depends,  in  my  opinion,  on  the  construction  of  the 
contract  made  between  the  parties  on  the  2d  of  April  1832,  by 
which  previous  negotiations  were  consummated,  and  the  terms  of 
sale  were  fixed.  The  proposal  of  the  16th  of  January  1832,  may 
be  referred  to,  as  well  as  the  parol  evidence,  to  explain  such  ambi- 
guities as  exist  in  the  contract,  but  not  to  vary  its  essential  parts. 
The  proposal  could  not  have  the  effect  to  alter  the  subsequent  con- 
tract, were  its  terms  even  free  from  doubt,  because  it  was  long  pre- 
vious to  the  contract;  it  varies  from  it  in  the  extent  of  ground  to 
be  granted,  and  in  other  particulars;  it  was  a  mere  overture  which 
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the  plaintiffs  were  free  to  accept,  reject,  or  change,  and  which, 
where  it  clearly  differs  from  the  contract,  must  be  considered  as  in- 
tended to  be  changed  by  that  instrument. 

To  the  proposal  of  the  16th  of  January  1832,  from  Mr  Colt  to 
the  plaintiffs,  is  annexed  a  plan  of  the  lot  to  be  sold  of  38  feet  by 
822,  and  of  the  adjacent  property,  which  expressly  lays  down  the 
two  space  ways— one  of  15  feet  on  the  north  side  of  the  lot,  and 
another  of  12  feet  on  the  south  side;  and  Mr  Colt  thereby  offers  to 
sell  the  lot  "agreeably  to  the  plan  annexed"  It  then  goes  on  as 
follows:  "  The  12  feet  on  the  south  side  of  the  lot  to  be  kept  open 
for  the  use  of  the  said  Judah,  and  the  said  Williams.  Mr  Colt  re- 
serves to  himself  the  privilege  of  building  over  the  fifteen  feet 
spaceway,  between  his  brick  building,  and  thirty-eight  feet  above- 
mentioned,  whenever  the  said  Williams  shall  erect  a  building  in  the 
front  of  his  lot,  by  allowing  him  a  proportionable  part  of  the  ex- 
pense of  the  partition  wall  between  the  new  buildings.  Mr  C.  also 
reserves  to  himself  the  privilege  of  removing  the  bank  of  earth  on 
the  rear  of  the  building.  N.  B. — Mr  Colt's  object  in  offering  the 
section  of  the  lot  to  the  Messrs  Williams,  is,  that  when  they  build 
on  the  premises,  they  will  erect  brick  buildings." 

If  one  person  proposes  to  sell  to  another  a  lot,  carved  out  of  a 
larger  lot  belonging  to  the  vendor,  agreeably  to  the  specific  plan, 
which  plan  lays  out  spaceways  or  passages  over  the  proprietor's 
ground  adjacent  to  the  lot,  contemplating,  at  the  same  time,  that 
the  vendee  will  erect  brick  buildings,  to  which  such  spaceways  and 
passages  are  immediately  necessary  or  useful,  it  seems  to  me,  it 
must  be  considered  as  intending  the  grant  of  the  right  to  the  vendee 
to  use  those  spaceways  in  common  with  the  proprietor  of  the  ad- 
jacent lot.  And  the  reservation  by  Mr  Colt,  of  the  privilege  of 
building  over  the  fifteen  feet  spaceway  into  the  plaintiff's  wall, 
leads  irresistibly  to  the  conclusion,  that  he  intended  such  right  to 
pass  by  the  contemplated  grant:  since,  if  he  did  not,  it  was  unne- 
cessary to  say  any  thing  about  the  privilege  of  building  over. 

But  when  we  proceed  further  to  examine  the  contract,  we  find 
the  arrangement  modified  in  various  particulars.  In  the  first  place, 
the  lot,  instead  of  thirty-eight  feet,  is  to  be  thirty-nine  feet;  and  in 
respect  to  the  two  spaceways,  it  is  remarkable  that  they  are  neither 
of  them  expressly  contracted  to  be  granted  to  the  plaintiffs,  but 
are  placed,  in  that  respect,  on  the  same  footing.  That  is,  the  right 
to  them  is  left  to  be  inferred  so  irresistibly,  by  the  terms  and  pro- 
visions employed  in  respect  to  them,  that  no  one  can  doubt  they 
were  equally  in  contemplation  of  the  parties  as  a  matter  understood 
and  agreed  upon,  and  as  comprising  part  of  the  settled  plan  of 
building  between  them.  "It  is  further  understood  between  the 
parties,  that  the  said  Williams  have  the  privilege  to  extend  their 
building  over  the  spaceway,  between  the  land  above  described 
and  the  north  line  of  lot  No.  2593,  now  owned  by  James  Duncan, 
on  the  express  condition,  that  the  building  thus  extended  over  the 
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spaceway  is  not  to  be  less  than  ten  feet  nine  inches  in  height  from 
the  surface  of  the  ground."  This  relates  to  the  twelve  feet  space- 
way,  and  to  the  right  of  plaintiffs  to  build  over  it,  and  contains  no 
express  agreement  to  grant  the  spaceway,  though  it  is  clear  beyond 
doubt  it  was  intended.  Then  as  to  the  fifteen  feet  spaceway  in 
question,  the  language  is  similar  in  speaking  of  the  right  of  the 
testator  to  build  over,  with  the  additional  right  to  the  party  wall. 
"And  when  the  said  Williams  commence  building  on  the  pre- 
mises, it  is  contemplated  by  the  said  Judah  to  build  over  the 
spaceway  adjoining  his  brick  building,  and  to  avail  himself  of  the 
privilege  of  the  north  wall  of  said  J.  and  J.  Williams,  by  allowing 
them  a  reasonable  consideration  for  a  proportionable  part  of  the 
expenses  of  the  partition  wall — it  being  expressly  understood  be- 
tween the  parties  that  the  buildings  then  to  be  erected  on  the  pre- 
mises are  to  be  brick."  Thus  in  all  that  is  contained  in  this  contract, 
relating  to  the  two  spaceways,  the  rights  of  the  plaintiffs  are  left 
on  the  same  footing,  neither  is  stipulated  for  expressly,  but  both 
are  treated  as  matters  already  understood,  fixed  and  settled  by  the 
plan,  previously  made  and  sent  to  the  plaintiffs,  according  to  which 
the  buildings  were  to  be  erected.  And  what  weighs  with  me 
strongly  is,  that  if,  by  this  contract,  the  right  to  the  fifteen  feet 
spaceway  is  not  secured  to  the  plaintiffs,  then  neither  is  the  twelve 
feet  spaceway  secured  by  it;  which  is  more  than  either  party,  I 
I  believe,  has  ever  contended  for.  It  appears  to  me,  both  were 
designed  to  pass,  subject  to  the  rights  and  privileges  mentioned  in 
the  contract. 

The  parol  evidence,  which  went  to  explain  the  ambiguities  in 
the  contract,  by  showing  that  it  was  the  uniform  understanding  of 
Mr  Colt,  as  well  in  1830  before  the  contract,  as  in  the  fall  of  1832 
subsequent  to  it,  that  the  spaceway  in  question  was  to  be  left  open 
to  accommodate  both  buildings,  in  conformity  with  his  general  plan, 
was  properly  received  in  evidence,  and  satisfactorily  shows  his 
understanding  of  the  matter  during  his  lifetime. 

Judgment  affirmed. 
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Cook  against  Trimble. 

A  condition  stipulated  in  a  deed  of  conveyance  maybe  enforced  by  ejectment; 
but  a  consideration,  even  amounting  to  a  covenant  on  the  part  of  the  vendee,  cannot. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Mary  Trimble  against  John  Cook  and  James  Cook.  This  was 
an  action  of  ejectment  to  compel  the  defendants  to  yield  the  plain- 
tiff a  support  out  of  the  land  for  which  it  was  brought.  Archibald 
Trimble  being  the  owner  of  the  land  made  a  conveyance  of  it  to 
his  son  Alexander  Trimble,  by  the  following  deed: — 

"  To  all  men  to  whom  these  presents  shall  come,  Archibald  Trim- 
ble of  the  township  of  Derry,  county  of  Westmoreland,  and  state  of 
Pennsylvania,  farmer,  sendeth  greeting:  Know  ye  that  the  said 
Archibald  Trimble,for  and  in  consideration  of  1 60  dollars  (and  a  com- 
fortable support  and  living  to  be  given  to  the  said  Archibald  Trim- 
ble, to  his  wife  Jane  and  to  his  daughter  Mary,  during  their  natural 
lives  by  his  son  Alexander  Trimble,)  hath  remised,  released,  and 
for  ever  quit  claimed,  and  by  these  presents  doth  for  him  and  his 
heirs  remise,  release,  and  for  ever  quit  claim,  unto  Alexander  Trim- 
ble, of  the  township,  county  and  state  aforesaid,  and  to  his  heirs 
and  assigns  for  ever,  all  the  estate,  right,  title,  interest,  claim  and 
demand,  whatsoever  of  him  the  said  Archibald  Trimble,  of,  in,  or 
to,  all  that  tract  of  land  on  which  the  said  Archibald  Trimble  now 
lives,  situate  and  being  in  Derry  township,  and  county,  and  state 
aforesaid,  bounded  on  the  northeast  by  land  now  the  claim  of  Wil- 
liam M'Master,  on  the  southeast  by  land  of  Robert  Elder,  and  by 
land  of  Blain's  heirs  on  the  south,  and  by  land  of  James  George  on 
the  west,  and  by  land  of  William  M'Kee  and  John  Horrell  on  the 
north,  supposed  to  contain  two  hundred  acres,  be  the  same  more  or 
less,  with  the  appurtenances,  buildings,  improvements,  benefits  and 
privileges  in  any  wise  belonging  to  the  same;  to  have  and  to  hold 
the  said  land  and  premises  above  mentioned  to  the  only  proper  use 
and  behoof  of  him  the  said  Alexander  Trimble,  his  heirs  and  assigns 
for  ever,  so  that  neither  he  the  said  Archibald  Trimble,  nor  his 
heirs,  nor  any  other  person  or  persons  for  him  or  them,  or  in  his  or 
their  names  or  right,  shall  or  may  by  any  ways  or  means  whatso- 
ever at  any  time  hereafter  claim,  challenge  or  demand  any  estate, 
right,  title,  or  interest  of,  in  or  to  the  said  land  and  premises  or  any 
part  thereof,  but  from  all  and  every  action  and  actions  estate,  right, 
title,  interest,  claim  and  demand  of,  in  or  to  the  said  premises  or 
any  part  thereof,  they  and  every  of  them  shall  be  for  ever  barred 
by  these  presents;  and  the  said  Archibald  Trimble  and  his  heirs> 
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the  said  land  hereditaments  and  premises  with  the  appurtenances 
to  the  said  Alexander  Trimble,  his  heirs  and  assigns,  against  him 
the  said  Archibald  Trimble,  and  his  heirs,  shall  and  will  warrant 
and  for  ever  defend. 

"  In  witness  whereof  I,  the  said  Archibald  Trimble,  have  here- 
unto set  my  hand  and  seal,  this  10th  day  of  December,  1816. 

Alexander  Trimble  conveyed  the  land  to  John  Horrell,  who  con- 
veyed it  to  the  defendants. 

The  only  question  in  the  cause  was,  whether  the  action  could  be 
maintained.  The  court  below  instructed  the  jury  that  it  could,  and 
they  found  a  verdict  for  the  plaintiff  tc  be  released  upon  the  pay- 
ment of  a  certain  sum. 

H.  1).  Foster  and  Coulter,  for  plaintiff  in  error,  cited  7  Serg.  & 
Rawle  64;  3  Serg,  fy  Rawle  359;  3  Law  Lib.  27,  31;  4  Kent  Com. 
152;  1  Vez.  622;  6  Con.  Rep.  458;  9  Cow.  316;  4  Yeates  456. 

Kuhns  and  Nichols,  contra,  cited  2  Watts  459,  466;  13  Serg.  8f 
Rawle  359;  7  Serg.  #  Rawle  81  j  6  Bin.  118;  3  Penn.  Rep.  136. 

PER  CURIAM. — The  judge  was  doubtless  moved  by  the  equity  of 
the  demand  to  strain  a  point  in  support  of  it;  and  I  regret  that  we 
are  unable  to  sustain  his  judgment.  He  seems  to  have  rested  it 
mainly  on  the  position,  that  the  conveyance  was  substantively  an 
agreement  which  passed  an  equitable  estate;  and  had  the  legal 
estate  remained  in  the  grantor,  it  certainly  might  have  given  a 
ground  to  enforce  the  consideration  by  an  action  of  ejectment.  The 
legal  title  is  always  sufficient  to  maintain  an  action  at  law,  which 
chancery  never  enjoins  in  favour  of  a  delinquent  equitable  owner. 
But,  in  this  instance,  the  grantor  unfortunately  had  no  more  than 
an  equity  to  convey;  and  as  all  that  was  in  him  passed  by  the  deed, 
he  could,  as  the  doctrine  of  equitable  lien  is  out  of  the  question, 
maintain  an  action,  on  the  principle  of  Bear  v.  Whisler,  7  Watts 
144,  only  on  the  foot  of  a  condition;  which,  however,  is  not  found 
to  have  been  created  in  the  conveyance.  The  intent  to  create  a 
condition  must  be,  not  only  clear,  but,  in  a  deed,  expressed  in  apt 
words;  and  we  have  in  this  deed  neither  the  words  proviso,  ita 
quod,  sub  conditione,  nor  any  others  equivalent  to  them.  Nor  are 
there  any  to  indicate  an  intent  to  create  a  condition.  The  words  "in 
consideration  of  160  dollars  and  a  comfortable  living  to  be  given 
to  the  said  Archibald  Trimble,  his  wife  Jane  and  his  daughter 
Mary,  during  their  natural  lives,  by  the  said  Alexander  Trimble," 
might  create  a  covenant;  but  not  a  condition,  even  in  a  will,  in 
which  the  intent  governs  so  far  the  words  ad  faciendum,  faciendo 
ea  intentione,  ad  effectnm,  and  some  others,  make  a  condition. 
Here  the  living  is  stated  to  be  part  of  the  consideration;  and  if  that 
were  sufficient,  every  grantor  would  have,  in  every  instance,  a  bet- 
ter security  for  purchase  money  than  even  an  equitable  lien,  which 
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has  been  thought  to  have  been  beneficially  expunged  from  our 
jurisprudence:  he  would  have,  in  truth,  a  legal  remedy.  We  regret 
the  conclusion  to  which  these  principles  impel  us;  but  where 
parties  have  not  taken  proper  securities,  it  is  above  our  power  to 
supply  the  omission. 
Judgment  reversed. 


M'Closkey  against  M'Connell. 

If  a  justice  of  the  peace  enter  a  judgment  for  the  defendant  upon  an  award  of 
arbitrators,  the  plaintiff  has  a  right  to  an  appeal,  if  his  claim  exceed  twenty 
dollars,  which  may  be  measured  by  his  declaration,  or  by  the  amount  stated 
upon  the  docket  of  the  justice. 

ERROR  to  the  common  pleas  of  Westmoreland  county. 

Elizabeth  M'Connell  against  James  M'Closkey  and  William 
Boreland.  Appeal  by  plaintiff  from  the  judgment  of  a  justice,  who 
thus  stated  the  cause  of  action:  "  Summons,  trespass  for  taking  and 
leading  away  one  sorrel  colt,  the  property  of  the  plaintiff,  not  ex- 
ceeding one  hundred  dollars."  The  case  was  referred,  and  the 
referees  awarded  for  the  defendants,  upon  which  the  justice  entered 
judgment,  and  from  which  the  plaintiff  appealed.  A  motion  was 
made  to  set  aside  the  appeal,  on  the  ground  that  the  award  was 
for  less  than  twenty  dollars;  but  the  court  below  (White,  president) 
sustained  the  appeal.  The  plaintiff  filed  a  declaration  claiming 
100  dollars  damages,  and  upon  the  trial  recovered  53  dollars  98 
cents. 

H.  D.  Foster,  for  plaintiff  in  error,  contended  that  the  court 
erred  in  sustaining  the  appeal,  and  cited  3  Penn.  Rep.  174;  5  Rawle 
228. 

Conifer,  contra,  argued  that  the  judgment  of  the  justice  was 
against  the  plaintiff  for  a  sum  exceeding  twenty  dollars. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  acts  which  give  civil  jurisdiction  to  justices 
of  the  peace  are  so  unusually  defective,  that  we  are  perpetually 
compelled  to  interpret  them  with  extreme  liberality,  in  order  to 
prevent  their  principles  from  being  frustrated  by  the  inadequacy  of 
their  details.  These  principles,  instead  of  being  defined  by  an  out- 
line, and  left  to  the  courts  to  fill  it  up  in  their  application  of  them 
to  particular  cases,  have  been  minutely  adapted  to  models  which 
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the  framers  had  in  view,  as  the  only  ones  of  the  sort  which  it  was 
supposed  the  transactions  of  men  would  produce.  In  process  of 
time,  however,  it  has  been  found  that  others  of  the  same  sort,  but 
of  different  proportions,  may  be  produced;  and  when  the  statutory 
drapery  is  applied  to  one  of  them,  it  is  found  to  be  so  much  too 
wide  or  too  narrow,  so  much  too  long  on  the  one  side  or  too  short 
on  the  other,  as  to  require  a  great  deal  of  hitching  and  stretching 
to  make  it  cover  the  subject's  nakedness.  This  defect  is  inherent 
in  legislation  when  committed  to  the  most  skilful  hands;  and  it 
offers  an  abiding  objection  to  schemes  of  codification,  necessarily 
imposing  on  the  judges,  as  they  do,  the  very  exercise  of  that  judi- 
cial discretion  which  they  propose  to  prevent;  and,  instead  of  re- 
ducing the  law  to  that  simplicity  and  certainty  which  they  boast, 
leaving  it  a  thousand  times  more  complicated  and  uncertain  than 
they  found  it.  Of  this,  the  provision  for  the  present  case  is  a  preg- 
nant example.  In  actions  of  trespass,  the  object  of  the  legislature 
was  obviously  to  give  an  appeal  from  every  judgment  of  a  justice 
on  the  merits  or  on  an  award  of  arbitrators,  by  which  the  suitor 
might  be  aggrieved,  to  a  certain  amount,  and  to  disregard  an  error 
for  less.  And  how  is  it  attempted  to  be  effected?  "  Either  party," 
it  id  enacted,  "  shall  have  the  right  of  appealing  to  the  court  of 
common  pleas  of  the  proper  county,  where  the  judgment  given  by 
the  justice  or  alderman  alone  shall  exceed  five  doMurs  and  thirty- 
three  cents,  and  where,  when  given  on  the  award  of  referees,  it 
shall  exceed  twenty  dollars."  Strictly  taken,  this  means  that  if 
the  plaintiff  sue  for  damage  suffered  to  the  amount  of  a  hundred 
dollars,  he  may  appeal  if  he  be  aggrieved  by  the  judgment  to  the 
amount  only  of  a  cent;  but  that  he  shall  be  concluded  if  he  be 
aggrieved  by  it  to  the  amount  of  more,  than  ninety-four  dollars  and 
sixty-seven  cents!  It  seems  not  to  have  entered  into  the  heart  of 
the  framer  of  this  provision,  to  conceive  that  any  justice  would  be 
so  regardless  of  the  dictates  of  his  own  interest  as  to  give  judgment 
for  a  defendant  in  any  case;  but  when  we  meet  with  such  a  judg- 
ment— rendered  as  this  was,  however,  on  the  award  of  arbitrators, 
how  are  we  to  carry  out  the  legislative  principle?  Assuredly  not 
by  giving  to  the  words  in  which  it  is  conveyed,  their  most  obvious 
meaning,  but  by  making  the  value  of  the  matter  adjudicated,  the 
amount  of  the  judgment.  Nor  in  doing  so,  will  we  depart  very  far 
from  the  letter.  Though  a  judgment  against  the  plaintiff  be  not 
for  a  sum  in  numero,  it  would,  nevertheless,  preclude  him  from 
asserting  his  demand  in  another  action;  so  that  the  value  of  the 
matter  which  was  in  controversy  is  actually  the  amount  adjudicated. 
And  by  what  is  it  to  be  measured?  Undoubtedly  by  the  damages 
laid  in  the  declaration,  where  there  is  no  other  standard;  or,  in  a 
case  like  the  present,  by  the  demand  stated  in  the  justice's  docket. 
This  rule  rests  upon  the  authority  of  Ancora  v.  Burns,  5  Binney 
522;  Hancock  v.  Barton,  1  Serg.fy  Ruwle  259;  and  Bazire  v,  Barry, 
3  Serg.  Sf  Rawle  461.  The  difficulty  in  its  application  to  this 
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case  is,  that  a  definite  sum  was  not  demanded,  the  cause  of  action 
stated  in  the  transcript  being  "trespass  and  damage  not  exceeding 
one  hundred  dollars."  But  the  plaintiff,  though  he  did  not,  and, 
indeed,  could  not,  define  the  extent  of  the  injury,  left  himself  at 
liberty  to  prove  damages  to  any  extent  within  the  limit  of  the  jus- 
tice's jurisdiction;  and  to  that,  in  the  absence  of  every  thing  more 
specific,  the  quantum  of  his  demand  is  to  be  referred.  This  infer- 
ence may  seem  to  be  more  strained  than  the  preceding  one;  but  we 
are  warranted  in  laying  hold  on  any  thing,  however  slight,  to  carry 
out  the  legislative  principle,  and  to  preserve  a  constitutional  fran- 
chise. 
Judgment  affirmed. 


Craven  against  Bleakney. 

The  maintenance  and  support  of  a  widow  charged  upon  and  payable  out  of 
the  real  estate  of  a  testator  devised  to  his  son,  can  not  be  enforced  by  an  action 
of  ejectment  against  the  son  or  his  alienee;  the  remedy  is  peculiarly  within  the 
jurisdiction  of  the  orphans'  court. 

ERROR  to  a  special  court  of  common  pleas  of  Indiana  county. 

Mary  Bleakney  against  James  Craven.  Ejectment.  Furgus 
Bleakney,  the  husband  of  the  plaintiff,  died  seised  of  the  land  in 
dispute,  having  first  made  his  last  will  and  testament,  by  which  he 
devised  the  land  as  follows: 

"  In  the  name  of  God,  amen,  &c.  I,  Furgus  Bleakney,  consider- 
ing the  uncertainty  of  this  mortal  life,  and  being  of  sound  and  per- 
fect mind  and  memory,  blessed  be  Almighty  God  for  the  same,  do 
make  and  publish  this  my  last  will  and  testament,  in  the  manner 
and  form  following,  that  is  to  say:  The  farm  that  I  now  live  on 
shall  be  disposed  of  as  follows:  first,  that  my  beloved  wife,  Mary 
Bleakney,  shall  have  a  good  and  comfortable  living,  as  long  as  she 
remains  my  widow,  of  the  said  farm;  and  I  will  and  bequeath  unto 
her  the  mare  that  she  claims,  and  her  choice  out  of  one  of  all  my 
cows,  and  the  sheep  that  belongs  to  her.  Secondly,  that  my  daugh- 
ter, Margaret  Bleakney,  shall  have  her  maintenance  of  said  farm 
so  long  as  she  remains  single,  or  till  she  arrives  at  the  age  of  twenty- 
one  years;  and  I  also  direct  that  she  is  to  have  forty  dollars  from 
William  Bleakney,  to  be  paid  one  year  after  my  wife's  death  or 
marriage.  I  will  and  bequeath  to  my  son,  William  Bleakney,  as 
follows:  that  he  shall  have  my  farm  upon  the  following  conditions: 
that  he  shall  maintain  my  wife  and  daughter  as  above  directed, 
and  pay  the  other  legatees  the  sums  that  I  direct  them  to  have  at 
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the  time  mentioned ;  and  further  I  bequeath  to  him  all  my  personal 
property  that  is  not  otherwise  disposed  of  in  this  will,  except  the 
household  furniture,  which  is  to  be  my  wife's;  and  I  order  and 
direct  that  he  shall  pay  all  my  just  debts  out  of  the  same.  I  will 
and  bequeath  to  my  daughter,  Jane  Craven,  forty  dollars,  to  be  paid 
one  year  after  my  wife's  death  or  marriage.  I  will  and  bequeath 
to  my  daughter,  Ann  White,  forty  dollars,  to  be  paid  at  the  time 
above  mentioned.  And  further,  I  will  and  bequeath  to  my  sons, 
Samuel  Bleakney  and  Furgus  Bleakney,  forty  dollars,  each  to  be 
paid  as  above  directed.  And  further,  I  constitute  and  appoint 
James  Craven  and  David  White,  my  sons-in-law,  executors,  to 
execute  the  above  will  and  testament  as  above  directed." 

The  widow,  upon  the  allegation  that  she  had  been  treated  badly 
by  the  defendant,  who  was  the  alienee  of  the  devisee,  brought  this 
ejectment  to  enforce  her  claim  under  the  will. 

The  president  of  the  special  court  directed  the  jury  that  the 
plaintiff  might  recover  a  special  verdict  in  this  action,  such  as  would 
enforce  the  chim  of  the  plaintiff  under  her  husband's  will. 

The  jury  found  a  verdict  for  the  plaintiff,  to  be  released  on  the 
payment  of  thirty  dollars  within  thirty  days,  and  the  payment  of 
twenty  dollars  annually,  during  the  life  or  widowhood,  to  the  plain- 
tiff, to  commence  the  29th  of  June  1840. 

Bujfington,  for  plaintiff  in  error,  cited  Cause  v.  Wylie,  4  Serg. 
Sf  Rawle;  3  Watts  245;  Stroud's  Purd.  399,  tit.  Legacy. 

Banks,  contra,  cited  3  Serg.  Sf  Rawle  359;  7  Watts  144;  3 
Watts  240. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — As  the  maintenance  of  the  widow  and  daughter  is 
"charged  upon"  and  "payable  out  of"  the  estate  devised,  the 
remedy  is  in  the  orphans'  court,  and  not  by  ejectment,  as  is  ruled 
in  Donner  v.  Donner,  decided  at  this  term  and  not  yet  reported. 
Bear  v.  Whisler,  7  Walls  144,  arises  on  a  deed  and  not  on  a  will, 
and  in  that  respect  is  distinguishable  from  this.  This  is  a  case 
peculiarly  fitted  for  equitable  cognizance.  The  testator  directs 
"  that  his  widow  shall  have  a  good  and  comfortable  living,  as  long 
as  she  remains  his  widow,  of  (from)  the  farm."  He  devises  the 
farm  to  his  son  William,  upon  "condition  that  he  shall  maintain 
his  wife  and  daughter,  and  pay  the  other  legatees  the  sum  which 
he  directs  they  should  have."  It  would  be  almost  impracticable 
for  a  court  of  common  law  to  do  complete  justice,  in  such  cases, 
between  parties;  but  this  desirable  end  may  be  attained  through 
the  medium  of  the  orphans'  court,  which  has  the  same  power  in  the 
premises  as  a  court  of  chancery.  The  doubt  here,  is,  whether  the 
widow  is  obliged  to  reside  on  the  land,  if  she  wishes  the  benefit  of 
the  bequest.  It  would  be  better  for  all  parties  that  she  should 
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reside  on  the  farm,  provided  her  doing  so  was  consistent  with  the 
intention  of  the  testator,  which  was  to  secure  to  her  a  permanent 
home,  and  a  comfortable  subsistence.  But  it  is  not  to  be  supposed 
that  he  designed  that  she  should  continue  to  reside  on  the  pro- 
perty at  the  sacrifice  of  every  comfort  of  life.  It  is  true,  that  no 
decided  acts  of  cruelty  have  been  proved,  nor  is  this  necessary;  for 
the  situation  of  a  person  may  be  rendered,  by  petty  annoyances, 
as  uncomfortable,  as  by  acts  of  open  outrage,  and  these  of  such  a 
nature,  as  it  is  difficult  for  a  third  person  to  appreciate,  and  which 
may  not  be  susceptible  of  legal  proof.  Why  then  compel  a 
widow,  or  unmarried  sister,  to  live  at  the  mercy  of  the  caprice,  or 
ill  temper  of  a  brother,  or  his  assignee.  If  this  principle  should  be 
established,  there  would  be  little  difficulty  to  rid  themselves  of  the 
burthen  of  providing  for  them  altogether.  These  family  arrange- 
ments are  frequently  made  by  parents  anxious  in  their  last  mo- 
ments to  provide,  as  far  as  human  prudence  can,  a  comfortable 
support,  for  their  widows,  and  unmarried  daughters;  and  extreme 
caution  should  be  observed  to  avoid  giving  bequests  such  a  con- 
struction, as  may  afford  a  temptation  to  abuse.  It  seems  to  be  con- 
ceded that  the  devisee  cannot  be  compelled  to  maintain  the  bene- 
ficiary on  the  farm  itself,  and  why  should  not  the  right  of  choice 
be  reciprocal?  It  is  a  matter  which  admits  of  compensation  in 
money,  and  the  amount  of  the  allowances  must  depend  on  all 
the  circumstances  of  the  case.  Each  case  must  furnish  its 
own  rule,  and  hence  the  peculiar  propriety  of  referring  this  class 
of  cases  to  the  orphans'  court.  And  this  accords  with  Wart- 
hoff  v.  Draconet,  3  Walts  245,  where  these  principles  were  inci- 
dentally noticed.  Here  the  intention  of  the  testator  was  to  pledge 
the  farm  devised  to  his  son,  to  secure,  as  he  expresses  it,  "a 
good  and  comfortable  living  and  maintenance,  for  his  widow  and 
daughter." 

Judgment  reversed. 


ix. — c 
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Nelson  against  Lloyd. 

In  an  action  against  three  partners,  only  one  of  whom  pleaded  to  issue,  on 
the  trial  of  that  issue,  it  is  not  competent  for  the  plaintiff  to  give  evidence  of 
the  declarations  of  the  other  partners  to  establish  the  fact  of  partnership.  But 
jf  the  defendant  first  gives  in  evidence  their  declarations  to  disprove  a  partner- 
ship, then  the  plaintiff  may  also  give  the  same  /ind  of  evidence  to  produce  a  dif- 
ferent result. 

In  assumpsit  against  three  partners,  all  of  whom  were  served  with  pro- 
cess, a  trial,  verdict  and  judgment  against  one  of  them,  without  first  taking 
an  interlocutory  judgment  against  the  other  two,  is  erroneous.  And  after 
the  judgment  has  been  reversed,  the  error  cannot  be  cured  by  the  other  two  de- 
fendants coming  in  and  confessing  judgment  in  the  original  action,  without  the 
consent  of  their  co-defendant. 

ERROR  to  the  district  court  of  Allegheny  county. 

David  Lloyd,  William  Hngsu,  and  Paul  Hugus,  trading  in  the 
name  of  David  Lloyd  &  Co.  against  Samuel  Fundenburgh,  Ephraim 
Lloyd  and  Henry  Nelson,  trading  in  the  name  of  Fundenburgh, 
Lloyd  &  Nelson.  This  was  an  action  on  the  case,  in  assumpsit, 
founded  upon  a  promissory  note,  dated  the  Sth  of  April  1837,  for 
997  dollars  37  cents,  signed  Lloyd,  Fundenburgh  &  Nelson,  and 
which  was  given  by  Ephraim  Lloyd.  The  writ  was  served  upon 
all  the  defendants,  but  Nelson  alone  appeared  and  pleaded  to  issue. 
The  existence  of  a  partnership  between  the  defendants  was  a 
question  of  fact  which  arose  in  the  cause,  and  about  which  much 
evidence  was  given.  The  defendant  had  given  in  evidence  the 
acts  and  declarations  of  his  co-defendants,  to  disprove  the  allega- 
tion of  partnership,  after  which,  the  plaintiff  offered  to  give  in  evi- 
dence their  declarations  at  different  times  to  prove  the  existence  of 
the  partnership:  the  defendant  objected  to  this,  but  the  court  below 
(Grier,  president)  admitted  the  evidence,  on  the  ground,  that  the 
defendant  had  made  it  competent,  by  evidence  of  the  same  kind 
previously  given.  There  was  a  verdict  and  judgment  for  the 
plaintiff. 

The  error  assigned  was  in  rendering  a  judgment  against  one  of 
three  defendants  in  a  joint  suit,  in  which  all  had  been  declared 
against,  without  a  judgment  against  the  other  two. 

Irwin  and  Williamson,  for  plaintiff  in  error,  cited  Chit,  on  J3i/l$, 
54;  10  Barn.  8f  Crea.  128;  21  Eng.  Com.  Law  Rep.  41;  14  Eng. 
Com.  Law  Rep.  106;  6  Pick.  464;  10  Johns.  66;  14  Johns.  215; 
5  Pick.  414;  3  Stark.  Ev.  1072;  7  Crunch  194;  2  Tenn.  Rep. 
187;  3  Cowen  612;  16  Johns.  89;  4  Taunt.  752;  1  Saund.  291. 
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Findlay,  for  defendant  in  error,  cited  3  Whart.  46;  4 
Whart.  18. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  main  question  to  be  decided  here  is,  whether 
the  plaintiffs  below  could  lawfully  proceed  to  trial,  by  a  jury, 
against  Nelson,  one  of  the  defendants  below,  who  is  the  plaintiff 
in  error,  upon  an  issue  joined  on  a  plea  in  bar  put  in  by  him  alone, 
and  take  a  verdict  and  final  judgment  thereon  against  him,  with- 
out first  taking  an  interlocutory  judgment  by  default  against  the 
other  two  defendants,  neither  of  whom  had  appeared  or  pleaded 
to  the  action.  The  exceptions  to  the  opinion  of  the  court,  over- 
ruling objections  to  the  admission  of  evidence  offered  by  the  plain- 
tiffs below,  are  of  minor  importance,  and  cannot,  as  we  think,  be 
sustained  at  any  rate.  Sufficient  evidence  was  given  of  the  exe- 
cution of  the  note  declared  on,  to  entitle  the  plaintiffs  below  to 
have  the  fact  of  its  execution  submitted  to  the  jury:  it  was,  there- 
fore, properly  read  in  evidence  to  them.  Arid  as  to  the  next 
exception,  in  relation  to  the  admission  of  evidence,  although  it 
would  not  have  been  competent  for  the  plaintiffs  below  to  have 
given  in  evidence  the  declarations  of  Samuel  Fundenburgh  and 
Ephraim  Lloyd,  sued  as  co-defendants  with  Nelson,  in  order  to 
prove  that  a  partnership  existed  between  the  three,  yet  seeing  Nel- 
son had  introduced  and  given  in  evidence  the  declarations  of  Fun- 
denburgh and  E.  Lloyd  for  the  purpose  of  showing  that  no  such 
partnership  existed,  we  think  it  was  competent  for  the  plaintiffs 
below  to  rebut  this  evidence  so  given  by  Nelson,  by  giving  in 
evidence  declarations  made  by  Fundenburgh  and  E.  Lloyd  of  an 
opposite  tendency.  Nelson  certainly  opened  the  door  for  the  evi- 
dence himself,  when  perhaps  he  had  no  right  strictly  to  claim  to  do  so, 
and  has,  therefore,  no  reason  to  complain,  if  the  effect  of  it  has  not 
met  his  wishes  or  expectations.  Nelson  having  been  permitted  to 
give  the  declarations  of  his  co-defendants  in  evidence,  in  order  to 
support  his  side  of  the  issue,  could  with  no  propriety  object  to  their 
truth  bring  tested  by  the  ordinary  means  so  often  applied  in  other 
cases.  It  cannot  be  doubted,  that  the  credibility,  which  otherwise 
would  have  been  given  by  the  jury  to  the  declarations  of  Funden- 
burgh and  E.  Lloyd,  given  in  evidence  by  Nelson,  might  be 
affected  and  impaired  by  their  declarations  contradictory  thereto 
made  at  other  times:  because  it  is  self-evident  that  the  credibility 
to  be  given  to  their  declarations  made  in  relation  to  the  same  mat- 
ter depended  necessarily  upon  their  consistency.  They  were  not 
to  be  regarded  in  the  same  point  of  view,  as  if  they  had  been  the 
declarations  or  admissions  of  the  plaintiffs  below;  which  the  latter 
could  not  have  been  permitted  to  repudiate  or  even  explain  by 
their  own  declarations  made  in  relation  thereto  at  other  and  dif- 
ferent times.  Though  very  reasonable  that  a  party  should  be 
regarded  as  speaking  the  truth,  when  it  is  against  his  interest,  that 
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he  makes  a  declaration  or  admission,  and  therefore  shall  not  be 
permitted  to  impugn  what  he  thus  has  said,  by  declarations  of  a 
contrary  purport  made  at  different  times,  it  would  be  most  unrea- 
sonable to  hold  him  bound  by  the  admissions  or  declarations,  as  in 
this  case  of  his  adversary,  to  the  truth  of  which,  he  had  never  in 
any  way  given  his  assent. 

Now  as  to  the  main  question:  and  here  it  is  proper  to  observe 
in  the  first  place,  that  this  action  is  founded  upon  the  breach  of  a 
contract,  which  the  plaintiffs  below  allege,  in  their  declaration, 
was  made  with  Nelson,  the  plaintiff  in  error,  and  Fundenburgh 
and  E.  Lloyd,  the  other  two  defendants,  whereby  the  three  latter 
jointly  promise  to  pay  the  plaintiffs  below  the  sum  of  money 
therein  mentioned.  This  must  be  kept  in  mind,  in  order  to  avoid 
confusion  and  prevent  misapprehension  in  regard  to  the  law,  which 
will  be  found  to  govern  a  case  arising  out  of  contract,  under  cir- 
cumstances, like  the  present,  and  render  the  result  different  from 
what  it  would  oe,  were  it  a  case  founded  upon  a  tort.  It  is  true 
that  two  or  more  defendants  in  an  action  brought  upon  a  contract 
may  sever  in  pleading,  as  they  may  in  an  action  for  a  tort:  for 
instance,  one  may  plead  in  abatement,  a  second  may  demur  and  a 
third  may  plead  in  bar.  1  Chit.  Plead.  596;  Com.  Dig.  tit. 
Plead.  F.  2.  35;  Stephens  on  Plead.  298,  (2  ed.;)  Vin.  tfbr.  75. 
tit.  Action,  Jurisdiction,  H.  D.  It  being  then  the  undoubted  right 
of  each  defendant  thus  to  plead  separately  for  himself,  in  an  ac- 
tion founded  upon  a  contract,  as  well  as  in  one  founded  upon  a 
tort,  it  is  clear  that  a  judgment  given  against  one  of  them  upon 
his  plea  or  demurrer  cannot  affect  or  bind  in  any  way  the  interests  of 
the  others,  though  if  it  be  in  his  favour,  it  will  enure  to  their  benefit; 
because  the  plaintiff  has  failed  to  show  that  they  were  jointly  liable 
to  him  upon  the  contract  according  to  his  allegation.  Porter  v. 
Harris,  1  Lev.  63;  Poulter  v.  Ford,  1  Sid.  76;  S.  C  ,  1  Keb.  284; 
Ca.  Pr.  C.  P.  107;  Prac.  Reg.  102;  Hannah  v.  Smith,  3  Term 
Rep.  662;  Shrubb  v.  Barrett,  2  H.  Bl.  Rep.  28.  The  contract 
being  entire,  the  plaintiff  must,  therefore,  recover  against  all,  if 
served  with  the  original  process,  and  cannot  claim  by  an  adverse 
proceeding  to  have  a  final  judgment  against  any  one,  or  a  less 
number  than  the  whole  of  the  defendants.  In  such  case,  he,  at  most, 
is  only  entitled  to  one  final  judgment,  which,  in  order  to  be  regular, 
ought  to  be  against  all  the  defendants.  Upon  this  principle,  there- 
fore, that  he  can  only  claim  to  have  one  final  judgment,  it  was  held 
by  this  court  in  the  case  of  Williams  v.  McFall,  2  Serg.  $  Rawle 
280,  that  the  plaintiffs  after  having  accepted  of  a  judgment  by  con- 
fession from  one  of  two  defendants,  for  the  amount  of  his  claim  in 
a  suit  brought  against  them  upon  a  joint  engagement,  could  not 
proceed  afterwards  to  obtain  a  second  judgment  against  the  other 
defendant.  According  to  the  rule  then  of  this  last  case,  the  plain- 
tiffs below  here  having  proceeded  against  Nelson  and  taken  a  final 
judgment  against  him  alone,  have  put  it  out  of  their  power  to  pro- 
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ceed  against  Fundenburgh  and  E.  Lloyd,  the  other  defendants. 
But  the  defendant  Nelson  has  a  right  to  require,  as  I  conceive,  of 
the  plaintiffs  below,  if  he  and  the  other  defendants  be  jointly  liable 
to  pay  the  sum  claimed  by  the  plaintiffs  below,  as  they  have  al- 
leged, that  the  latter  shall  proceed  in  such  manner  as  to  obtain  a 
judgment  in  chief  against  them  jointly  with  himself:  so  that  if  he 
be  made  to  pay  the  whole  amount  of  the  judgment,  it  will  appear 
from  the  record  thereof,  that  he  is  entitled  to  claim  contribution 
from  the  other  defendants.  This  course  the  plaintiffs  below  might 
have  pursued;  and  we  think  it  was  their  duty  to  have  done  so. 
Before  they  proceeded  to  a  trial  of  the  issue  joined  on  the  plea  put 
in  by  Nelson,  they  had  a  right,  and  ought  to  have  taken  an  inter- 
locutory judgment  against  Fundenburgh  and  E.  Lloyd  by  default, 
as  they  had  neglected  to  appear  to  the  action,  after  having  been 
duly  served  with  the  process  commencing  it.  Had  they  taken 
judgment  thus  against  Fundenburgh  and  E.  Lloyd,  they  could 
then  have  proceeded  by  a  jury,  as  well  to  try  the  issue  joined  with 
Nelson,  as  to  inquire  of  the  damages;  and  in  case  the  jury  found 
the  issue  against  Nelson,  it  would  have  been  their  duty  to  have 
assessed  the  damages  against  all  the  three  defendants.  Sir  John 
Heydon's  case,  11  Co.  5;  Dicker  v.  Adams  2  Bos.  &?  Pull.  163, 
(see  2  Tic/d's  Prac.  778—9,  926,  (8th  ed.);  Jones  v.  Harris,  2 
Strange  1108.  It  is  too  late  now,  however,  for  the  plaintiffs  be- 
low to  relieve  themselves  from  the  error  into  which  they  have 
fallen.  Their  claim  being  founded  upon  contract,  they  cannot 
enter  a  nolle  prosequi  as  to  Fundenburgh  and  E.  Lloyd  after  a 
final  judgment  against  Nelson;  nor  could  they  have  done  so  at 
any  time  before,  unless,  Fundenburgh  and  E.  Lloyd  had  appeared 
and  pleaded  some  matter  operating  so  as  to  produce  their  personal 
discharge.  If  the  plaintiffs  below  had  entered  a  nolle  prosequi 
without  some  such  cause  to  warrant  it,  Nelson  as  well  as  Funden- 
burgh and  E.  Lloyd,  would,  have  been  thereby  relieved  from  their 
claim.  Noke  el  al.  v.  Ingham,  1  JVilso  89. 

The  judgment  reversed  and  a  venire  de  novo  awarded. 

After  the  judgment  of  reversal  was  entered  in  the  foregoing  case 
an  application  was  made  to  the  court,  on  behalf  of  the  defendants 
in  error,  for  leave  to  amend  by  entering  judgment  against  Funden- 
burgh and  E.  Lloyd  mine  pro  tune.  A  paper  or  writing  purport- 
ing to  be  a  letter  of  attorney  from  Fundenburgh  and  E.  Lloyd  to 
the  plaintiffs  below,  which,  it  was  said,  authorised  such  a  judg- 
ment to  be  entered  if  practicable  and  regular,  was  also  produced 
and  shown. 

J'3  li'  J<  J*»5ir.'  •>«*'  f?*'1''  '  ••':'  "    -"'•  '•    * 

Fidnlay,in  support  of  the  application,  cited  the  following  autho- 
rities: Rex  v.  Mayor  and  Burgesses  of  Grampond  7  Term  Rep. 
669;  Hill  v.  West,  I   Sinn.  486;  Bank  of  Newburg  v.  Lyman, 
14  Jo/ins.  Rep.  219;  Close  v.  Gillespy,  3  Jo/ins.  Rep.  526;  Petrice 
ix. — c* 
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v.  Hannay,  3  Term  Rep.  659;  Rees  v.  Morgan,  3  Term  Rep.  349; 
Darrah  v.  Warnack,  1  Penn.  Rep.  21 — 2;  Burrow  2730;  Strange 
1182:  7  Cowen  425,  524;  2  Cowen  408;  7  i/oA/u.  /te/?.  468; 
Strange  869;  1  «/o/ms.  CV/.  410;  3  Cowen  44;  4  /6zW.  455;  5  Hal- 
stead's  Rep.  222;  6  Term  Rep.  8. 

Williamson,  contra,  cited,  Righter  v.  Rittenhouse,  3  Rawle  281; 
Cooper  v.  Bell,  15  JbArtJ.  /frp.  ~318;  2  Tidd's  Prac.  1121,c.  43, 
also  page  802;  3  Bos.  fy  Pull.  321;  Smith  v.  Jackson,  1  Paine 
486;  Racket  v.  Home,  3  Mod.  Rep.  135;  Razing  v.  Ruddack, 
Cro.  Eliz.  649. 

KENNEDY,  J. — The  object  of  the  application  seems  to  be  to  have 
the  judgment  and  the  proceedings  of  the  court  below  so  amended  as 
that  there  shall  be  a  joint  judgment  entered  in  favor  of  the  plain- 
tiffs below  against  the  three  persons  named  in  their  writ  and  de- 
claration as  defendants,  for  the  amount  of  the  judgment  obtained 
there,  against  Nelson  the  plaintiff  in  error,  alone.  The  counsel,  for 
this  purpose,  have  produced  a?  power  of  attorney  purporting  to 
have  been  executed  by  Samuel  Funderibnrgh  and  Ephraim  Lloyd, 
who  were  joined  with  the  plaintiff  in  error  as  co-defendants  in  the 
commencement  of  the  suit  below,  releasing  to  the  plaintiffs  below 
any  error  or  errors  which  may  be  found  in  the  judgment,  or  in  any 
of  the  proceedings  or  process  of  the  said  district  court  in  which  the 
judgment  was  rendered;  and  authorising  the  said  plaintiffs  or  their 
attorney  to  make  any  amendment  or  amendments  in  any  part  of 
the  proceedings  in  said  suit,  and  to  modify  and  alter,  with  leave 
of  the  proper  court,  the  said  judgment  or  any  part  of  the  proceed- 
ings in  the  said  district  court,  with  the  same  effect,  as  if  the  same, 
so  modified  or  altered,  had  been  entered  in  proper  form  at  the  pro- 
per time.  It  is  self  evident  that  Fundenburgh  and  E.  Lloyd  are 
totally  incapable  of  releasing,  either  by  themselves  or  by  their  at- 
torney, any  errors  in  the  judgment  of  the  district  court,  which 
affect  the  rights  and  the  interest  of  Nelson,  the  plaintiff  in  error,  so 
that  nothing  can  be  done  under  the  power  of  attorney,  in  this 
respect,  that  will  avail  the  defendants  in  error  any  thing.  It  is 
also  equally  evident  that  no  final  judgment  can  be  entered  against 
Fundenburgh,  E.  Lloyd  and  Nelson  jointly  for  any  amount  in 
favor  of  the  defendants  in  error,  without  the  consent  of  Nelson,  or 
without  his  having  joined  the  other  two  in  a  letter  of  attorney 
authorising  it  to  be  done.  Neither  is  it  easy  to  conceive  how  any 
confession  of  judgment,  at  this  time,  by  Fundenburgh  and  E.  Lloyd 
either  in  person  or  under  their  power  of  attorney  could  be  incor- 
porated and  united  with  the  judgment  of  the  district  court  against 
Nelson  without  his  consent,  so  as  to  form  one  entire  final  judg- 
ment, and  one  only  against  the  three.  The  judgment  against 
Nelson  is  a  judgment  against  him  alone  upon  a  verdict  in  strict 
conformity  thereto;  and  I  am  not  aware  that  a  judgment  upon  a 
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general  verdict,  in  conformity  to  it,  has  ever  been  modified  or 
changed  to  the  extent  that  would  be  requisite  here,  in  order  to 
correct  the  error  in  the  court  below.  None  of  the  authorities  which 
have  been  cited,  go  so  far.  If  Fundenburgh,E.  Lloyd  and  Nelson 
had  all  united  in  giving  a  power  of  attorney,  authorising  the  con- 
fession of  a  judgment  against  them  in  favor  of  the  defendants  in 
error,  for  the  amount  of  their  claim;  and  in  executing  such  power, 
the  judgment,  through  some  mistake,  had  been  entered  against 
Nelson  alone,  it  might  doubtless,  according  to  the  principle  of  the 
authorities  cited,  have  been  corrected;  and  the  judgment  been  so 
amended  as  to  make  it  conform  to  the  power  of  attorney.  But 
that  would  present  a  very  different  case  from  the  present;  and  in 
short  one  bearing  no  analogy  to  it  whatever.  We  are  unable  to 
perceive  how  the  amendment  asked  for  can  be  made  without  de- 
parting from  and  setting  aside  the  established  rules  of  practice. 
The  application  is,  therefore,  discharged. 


West  against  Jones. 

Assumpsit  cannot  be  maintained  by  a  .contractor,  for  work  done  for  the  state 
of  Pennsylvania,  against  the  superintendant:  he  is  a  public  officer,  and  account- 
able only  to  the  Commonwealth. 

ERROR  to  the  district  court  of  ^Allegheny  county. 

Nicholas  West  for  the  use  of  his  trustee  against  Samuel  Jones. 
The  plaintiff  was  a  contractor  for  work  upon  the  Pennsylvania 
canal,  and  obtained  a  final  estimate  for  376  dollars  31  cents.  The 
defendant  was  the  superintendant  of  the  work,  and  the  disbursing 
officer  of  the  state.  After  the  work  was  completed,  he  paid  the 
estimate  to  Samuel  Kinley  for  the  plaintiff.  Upon  the  allegation 
that  this  was  an  erroneous  payment  this  suit  was  brought. 

Grier,  president,  ruled  that  the  action  could  not  be  maintained, 
and  directed  a  verdict  for  the  defendant. 

Findlay,  for  plaintiff  in  error. 

Lowry,  contra,  cited  8  Cowen  191;  2  Com.  Law  Rep.  432;  10 
Com.  Law  Rep.  192,  302;  7  Com.  Law  Rep.  7s;  4  Taunt.  190. 

PER  CURIAM. — The  defendant  was  only  an  instrument  in  the 
hands  of  the  government  to  make  payment  in  its  name.  The 
debt  was  not  his,  nor  is  he  personally  liable  for  it. 

Judgment  affirmed. 
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Altemas  against  Campbell. 

An  entry  upon  land  will  avoid  the  operation  of  the  statute  of  limitation;  but 
it  must  be  accompanied  by  an  explicit  declaration,  or  an  act  of  notorious  domi- 
nion by  which  the  claimant  challenges  the  right  of  the  occupant. 

ERROR  to  a  special  court  of  Indiana  county. 

Nicholas  Altemas  against  Andrew  Campbell  and  William 
Gamble.  Ejectment  for  a  tract  of  land,  containing  three  hundred 
and  twenty  acres: — for  which  the  plaintiff  gave  in  evidence  a  re- 
gular chain  of  title  from  the  commonwealth  down  to  himself. 

The  defendants  relied  upon  the  statute  of  limitation  and  gave 
proof,  that  they,  and  those  under  whom  they  claim,  had  been  in 
possession  of  the  land,  for  more  than  thirty  years.  To  avoid  the 
effect  of  this  defence  the  plaintiff,  having  previously  shown  that  in 
1818  Mary  Gilpin,  Joseph  Gilpin  and  others  were  the  owners  of 
the  legal  title,  gave  in  evidence  a  power  of  attorney  from  them 
to  Daniel  Stannard  Esq.,  whom  they  called  as  a  witness  who  testi- 
fied as  follows: 

"  I  received  this  letter  of  attorney  not  long  after  its  date;  soon 
after  I  got  it,  I  sent  or  wrote  to  Andrew  Campbell  who,  I  under- 
stood, was  residing  on  one  of  the  tracts  of  land;  he  came  to  Indi- 
ana, to  my  house;  I  requested  him  to  take  a  lease;  I  told  him  at 
whose  instance — in  behalf  of  Mary  Gilpin's  children;  there  was 
no  agreement  entered  into  at  that  time.  It  was  then  arranged  that 
I  should  go  to  his  house  and  see  it:  I  did  so,  and  again  told  him 
about  his  taking  a  lease:  no  agreement  was  entered  into  at  that 
time,  or  any  other.  I  was  there  but  once;  I  do  not  distinctly  re- 
collect what  he  said;  I  never  had  any  conversation  with  Mr  Gam- 
ble; I  did  not  ask  Campbell  to  leave  the  place;  Mr  Campbell  did 
not  converse  freely;  I  cannot  state  a  single  fact  he  stated;  I  do  not 
recollect  any  thing  he  said,  or  a  single  fact  that  he  stated;  I  was 
not  there  over  half  an  hour;  I  went  to  Campbell's  to  get  Mr 
Campbell  to  take  a  lease,  but  he  did  not  do  it;  it  was  within  a  year 
after  I  received  this  letter  of  attorney;  I  do  not  recollect  what 
Campbell  said,  when  at  my  house;  I  cannot  state  what  his  reply 
was  tome,  when  I  wanted  him  to  take  a  lease;  I  have  often  seen 
Mr  Campbell;  do  not  recollect  any  conversation  at  any  other  time; 
I  do  not  recollect  that  he  stated  he  would  come  at  another  time." 

"  Dr.  John  Gilpin  sworn,  testified — In  1827  or  1828  I  went  on 
the  land;  did  not  see  Mr  Campbell;  I  went  again — not  certain 
whether  in  1827  or  1828 — Mr  Campbell  was  at  home;  I  told  him 
I  was  one  of  the  heirs  that  claimed  this  land;  he  said  a  good  many 
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claimed  it — some  other  persons  had  been  there  claiming.  I  showed 
him  the  papers — had  the  patent  and  draft.  There  was  this  under- 
standing when  I  left  him:  he  was  to  appoint  one  person  and  I  an- 
other, and  we  were  to  agree  to  what  they  would  say.  I  sent  a 
man  of  the  name  of  Ware,  from  Blairsville  in  pursuance  of  that 
understanding;  Mr  Ware  returned,  and  said  he  had  done  nothing. 
I  wanted  to  settle  the  difficulty.  This  conversation  with  Mr 
Campbell  occurred  on  the  land.  Never  had  any  conversation  with 
Mr  Gamble.  I  do  not  recollect  telling  Mr  Campbell  I  would  let 
the  law  settle  it  between  us." 

The  ground  taken  by  the  plaintiff  below  was,  that  the  entry 
made  by  Daniel  Stannard  Esq.,  and  Dr  Gilpin,  as  proved  by  them, 
was  such  as  to  avoid  the  operation  of  the  statute  of  limitation  and 
requested  the  court  so  to  charge  the  jury. 

Burnside,  president. — We  refuse  to  answer  this  point  as  request- 
ed. If  the  possession  was  adverse,  such  entry  as  proved  and  sta- 
ted in  this  point,  will  not  prevent  the  operation  of  the  statute.  The 
act  requires  a  suit  or  action:  an  action  now  pressed,  will  not  take 
the  case  out  of  the  statute;  the  construction  contended  for,  would 
make  the  statute  a  dead  letter. 

The  evidence,  as  given  by  Mr  Stannard  and  Dr  Gilpin,  is  for 
the  jury,  and  will  be  considered  by  them  in  determining  whether 
the  defendants'  possession  was  adverse;  we  submit  it  to  your  con- 
sideration, but  we  refuse  to  instruct  you  that  their  evidence  takes 
the  case  out  of  the  statute. 

Buffington,  for  plaintiff  in  error,  cited  Co.  Lit.  15,  252,  238;  1 
Salk.  285;  3  Sulk.  132;  3  Bla.  Com.  175;  10  Serg.  8?  Rawle  148: 
1  Dall  16,  67;  3  Binn.  388;  12  Serg.  fy  Rawle  341,  3  Serg  <$« 
Rawle  3SO;  7  Serg.  fy  Rawle  140;  15  Mass.  471;  4  Wash.  C.  C. 
369. 

H.  D.  Foster  and  J.  B.  Alexander,  contra,  cited  4  Whart.  287, 
260. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — If  the  judge  intended  to  charge,  as  he  probably 
did,  that  entry  without  action  does  not  avoid  the  statute  of  limi- 
tations, he  fell  into  an  inaccuracy.  In  our  act  of  1 785,  is  comprised 
the  substance  of  the  21  Jac.  1,  c.  16,  under  which  an  entry  has 
always  had  its  common  law  properties;  and  these  have  been 
attributed  to  it,  under  our  own  statute,  by  the  ablest  men  in  the 
profession.  In  1803,  when  the  statute  was  about  to  close  its  bar 
on  rights  of  entry  in  existence  at  its  enactment,  the  agent  of  the 
Penn  family,  under  the  direction  of  the  late  Edward  Tilghman, 
caused  entries  to  be  made  into  the  messuages  and  lots  in  York  and 
Carlisle,  for  the  preservation  of  the  proprietary  quit  rents.  Indeed 
the  statute  expressly  recognises  the  conservative  properties  of  an 
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entry  alone,  by  treating  it  as  an  alternative  for  an  action.  These 
properties,  however,  are  purely  technical,  and  not  to  be  favoured. 
An  entry  puts  the  owner,  for  a  time,  in  actual  possession;  and  as 
that,  in  the  case  of  a  mixed  occupancy,  is  referrable  to  him  ex- 
clusively who  has  the  right,  it  gives  him  momentarily  the  advan- 
tages of  actual  enjoyment;  and  momentarily  displacing  the  adverse 
possession  of  the  occupant,  it  instantly  undoes  all  that  his  intrusion 
had  done  towards  the  accomplishment  of  a  title.  Yet  it  must  be 
perceived  that  this  effect  is  subversive  of  the  purpose  of  the 
statute,  which  is  to  compel  parties  to  settle  their  controversies 
while  the  evidence  of  their  rights  is  attainable,  and  to  put  a  rea- 
sonable period  to  the  evils  of  a  contested  ownership.  By  repeated 
entries  within  periods  of  twenty-one  years,  a  contest  might  be 
kept  on  foot  interminably,  or  till  the  occupant's  proofs  had  perished 
with  those  who  could  establish  them;  when,  having  been  deterred 
from  cultivating  and  improving  the  land,  he  might,  at  last,  be  left 
defenceless  by  the  lapse  of  time,  which,  instead  of  having  fortified 
his  title  as  it  ought,  would  be  found  to  have  destroyed  it.  Such 
might  be  the  magic  of  a  possession  gained  by  an  entry  into  an 
obscure  corner  of  the  land,  which  the  law  would  not  otherwise 
protect,  and  which  it  would  not  suffer  the  party  to  maintain. 
Such  an  entry,  however,  we  are  compelled  by  the  terms  of  the 
statute  to  say,  is  as  effective  as  an  action;  but  we  are  at  liberty, 
and  policy  requires  us,  to  hold  the  plaintiff  to  strict  proof  of  a 
formal  observance  of  the  ceremony.  What  then,  is  an  entry  at 
the  common  law? 

In  Dunning  v.  Carothers,  3  Serg.  fy  Rawle  385, 1  was  of  opin- 
ion that  claim  of  title  made  upon  the  land,  might  be  left  to  the 
jury  as  evidence  of  a  formal  entry — an  opinion  which  I  unre- 
servedly retract,  substituting,  for  it,  the  opinion  expressed  by  Mr 
Justice  Washington,  in  the  fourth  volume  of  his  reports,  p.  369, 
when  the  cause  was  brought  before  him  by  a  new  ejectment  in 
the  circuit  court  of  the  United  States.  The  office  of  an  entry  is 
not  to  claim  title,  but  to  regain  a  pedal  possession;  and  it  has  been 
said  that  to  make  it  good,  the  former  possessor  and  his  servants 
must  be  removed  from  the  land — an  assertion  qualified  by  Lord 
Holt  in  an  anonymous  case  in  1  Salk.  246,  who  says  that  an  entry 
without  expulsion,  makes  such  a  seisin  only,  that  the  law  will 
adjudge  him  in  possession  who  has  the  right;  but  that  it  will  not 
work  a  disseisin  or  abatement.  The  first  bears  a  resemblance  to 
livery  of  seisin,  the  difference  being,  that  the  party  is  invested  by 
his  own  act  in  the  one  case,  and  by  the  act  of  the  occupant  in  the 
other.  Hence  it  is,  that  Lord  Coke  says:  "  By  the  entry  of  the 
lessee,  he  is  in  actual  possession,  and  then  the  livery  cannot  be 
made  to  him  that  is  in  possession;  for  quod  semel  meum  est, 
amplius  meum  esse  non  potent."  Co.  Lit.  49,  b.  The  effect  of 
an  entry,  it  is  agreed,  depends  on  the  intent  of  it,  expressed  by 
words,  or  intimated  by  an  act  equally  significant.  I  would  say, 
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in  a  few  words,  that  there  must  be  an  explicit  declaration,  or  an 
act  of  notorious  dominion,  by  which  the  claimant  challenges  the 
right  of  the  occupant;  or  it  cannot  perhaps  be  better  defined  than 
by  saying  that  the  entry  must  bear,  on  the  face  of  it,  an  unequivo- 
cal intent  to  resume  the  actual  possession.  Let  us  turn  then  to 
the  testimony  of  the  plaintiff's  agent,  to  see  whether  his  presence 
on  the  land  was  for  that  purpose.  The  defendant  called  on  him, 
in  pursuance  of  a  message,  to  accept  a  lease,  but  no  lease  was 
executed.  "  It  was  then  arranged,"  said  the  witness,  "  that  I 
should  go  to  the  house  and  see  it.  I  did  so;  and  again  told  him 
about  his  taking  a  lease.  No  agreement  was  entered  into  at  that 
time  or  any  other.  I  did  not  ask  him  to  leave  the  place."  It  is 
plain  from  this,  that  the  object  of  the  visit  was  a  compromise 
which  was  not  effected.  He  met  the  defendant  on  the  land  by 
appointment;  and  not  to  take  or  receive  the  possession  of  it  from 
him,  but  to  make  an  arrangement  that  would  settle  him  in  it. 
Now,  what  says  Lord  Coke  to  such  a  case?  "  If  the  bastard 
invite  the  mulier  to  his  house,  to  see  pictures,  or  to  dine  with  him, 
or  to  hawk,  hunt,  or  sport  with  him,  or  such  like,  upon  the  land 
descended;  and  the  mulier  cometh  upon  the  land  accordingly;  this 
is  no  interruption,  because  he  came  by  the  consent  of  the  bastard, 
and  therefore  the  corning  upon  the  land  can  be  no  trespass;  but  if 
the  mulier  cometh  upon  the  ground  of  his  own  head,  or  cutteth  a 
tree,  or  diggeth  the  soil,  or  take  any  profit,  these  shall  be  interrup- 
tions; for  rather  than  the  bastard  shall  punish  him  in  an  action  of 
trespass,  the  act  shall  amount  in  law  to  an  entry,  because  he  hath 
a  right  of  entry."  Co.  Lift.  245.  b.  And  again:  "If  the  tenant 
in  an  assize  of  an  house,  desire  the  plaintiff  to  dine  with  him  in  the 
house,  which  the  plaintiff  doth  accordingly,  and  so  they  be  both 
in  the  house;  and  in  truth  one  pretendeth  one  title,  and  the  other 
another  title;  yet  the  law,  in  this  case,  shall  not  adjudge  the  pos- 
session in  him  that  right  hath."  Ibid.  268,  a.  In  the  case  before 
us,  the  agent  came  to  the  defendant's  house  by  invitation — cer- 
tainly by  preconcert — the  object  being  a  visit — of  business  proba- 
bly—but still  a  visit,  and  not  an  intrusion;  and  though  he  unsuc- 
cessfully importuned  the  defendant  to  become  a  lessee,  the  case 
Was  precisely  that  put  by  Lord  Coke — where  one  pretendeth  one 
title,  and  the  other  another — as  one  which  gives  not  the  possession 
to  him  who  has  the  right.  However,  then,  we  may  differ  from 
the  judge  in  regard  to  the  effect  of  a  formal  entry,  we  entirely 
concur  with  hitn,  that  there  was  no  evidence  of  it  to  be  left  to  the 
jury. 

Judgment  affirmed. 
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Robertson  against  Robertson. 

In  all  cases  of  fraud,  and  when  the  transaction  in  relation  to  the  purchase  of 
land  has  been  carried  on  mala  fide,  there  is  a  resulting  trust  by  operation  of  law; 
but  unless  there  be  something  in  the  transaction  more  than  is  implied  from  the 
mere  violation  of  a  parol  agreement,  equity  will  not  decree  the  purchaser  to  be 
a  trustee. 

Quere.  If  an  action  of  ejectment  be  brought  for  the  undivided  moiety  of  a 
tract  of  land,  whether  a  verdict  and  judgment  for  any  portion  of  it  in  severally 
would  be  good? 

ERROR  to  the  court  of  common  pleas  of  Allegheny  county. 

Richard  Robertson  against  John  Robertson.  Ejectment  for  the 
undivided  half  of  a  tract  of  land  containing  151  acres.  This  case 
involved  a  construction  of  the  statute  of  frauds  and  perjuries,  and 
depended  upon  parol  testimony  of  the  acts,  declarations  and  con- 
duct of  the  parties,  so  voluminous  as  to  be  beyond  the  limits  of  a 
report;  the  material  facts,  however,  are  accurately  staled  in  the 
opinion  of  the  court.  The  cause  was  argued  by 

Lowrie  and  Foster  for  plaintiff  in  error,  who  cited  2  Watts 
324;  5  Watts  390;  6  Watts  464. 

Irwin  and  Mahon,  contra,  cited  4  Eng.  Con.  Cha.  Rep.  320;  2 
Serg.  Sf  Rawle  461;  1  Lai.  427;  3  Bin.  302;  1  Rawle  408;  8 
Serg.  &>•  Rawle  484. 

The  opinion  of  the  court  was  delivered  by 

ROGERS  J. — Sometime  in  the  year  1806  or  1307,  James  Robert- 
son, who  was  the  father  of  the  parties,  took  possession  of  the  land 
in  dispute.  The  land  had  been  previously  sold,  by  an  article  of 
agreement,  to  John  Denning.  Robertson  took  possession  of  the 
land,  under  Denning,  subject  to  certain  terms  and  conditions.  Ast- 
ley  and  Gibson  were  the  owners  of  the  legal  title.  James  Robert- 
son continued  in  possession  of  the  tract  for  several  years,  and  be- 
coming indebted,  his  interest  was  sold  under  a  judgment  against  him 
by  the  sheriff,  and  a  deed  by  the  sheriff  to  Joseph  Barcley,  who 
purchased  the  property  for  Hugh  Robertson,  was  acknowledged  on 
the  19th  of  November,  1829.  In  consideration  of  72  dollars,  Joseph 
Barcley  conveyed  to  Hugh  Robertson.  Before  the  purchase  of 
the  property  at  sheriff's  sale,  John  Robertson,  the  present  defendant, 
and  Hugh  Robertson,  his  brother,  entered  into  an  article  of  agree- 
ment, by  which,  in  consideration  of  72  dollars,  Hugh  Robertson 
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stipulated  to  make  over  to  John  Robertson,  on  the  payment  of  his 
note,  and  any  other  costs,  that  may  accrue  in  the  procuring  of  the 
same,  his  interest  in  the  land  purchased  at  the  sheriff's  sale,  with 
the  understanding,  that  in  making  the  deed,  the  property  was  to 
remain  to  the  use  of  their  parents,  if  they  think  proper  to  reside 
thereon,  as  long  as  they  live. 

This  contract  has  been  fully  complied  with  by  John,  as  appears 
by  the  testimony  of  Hugh  Robertson,  the  other  contracting  party. 

Richard  Robertson,  the  present  plaintiff,  on  the  15th  of  Septem- 
ber 1832,  entered  into  an  article  of  agreement  with  his  brother 
John,  (the  defendant,)  by  which  John  grants  to  Richard  twenty-five 
acres  of  the  northeast  corner,  including  the  run,  on  which  the  old 
school  house  now  stands,  to  have  and  to  hold  the  same,  during 
the  natural  life  of  Richard.  The  consideration  was  the  sum  of  one 
dollar,  and  appears,  from  the  testimony  of  Hugh  Robertson,  was 
an  act  of  charity  and  brotherly  kindness  on  the  part  of  John  to  his 
brother  Richard,  who  was  poor  and  sickly.  The  situation  in  which 
the  plaintiff  and  defendant  then  stood  was,  that  John  had  an  equi- 
table title,  or  fee  simple  to  the  whole  tract,  subject  to  the  life  estate 
of  Richard,  in  twenty-five  acres,  and  also  subject  to  the  payment 
of  the  unpaid  purchase  money,  due  to  Messrs.  Astley  &  Gibson, 
the  owners  of  the  legal  title,  on  their  article  of  agreement  with  Den- 
ning, under  whom  both  plaintiff  and  defendant  must  claim. 

The  plaintiff'  and  defendant  took  possession  of  the  property, 
Richard  of  twenty-five  acres,  and  John  of  the  residue  of  the  tract, 
and  made  improvements  thereon,  until  the  7th  of  November  J835, 
when  Thomas  Astley,  to  whom  a  patent  was  granted  on  the  18th 
of  April  1832,  instituted  an  action  of  ejectment,  against  the  tenants 
in  possession;  viz.,  Richard  and  John,  which,  on  trial,  the  17th  of 
May  1836,  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff.  On  an  alias  haberi  facias  possessionem,  to  the  7th  of 
April  1839,  possession  was  delivered  to  Thomas  Astley. 

On  the  28th  of  September  1836,  in  consideration  of  3066  dollars, 
Thomas  Astley  conveys  the  property,  as  described  in  the  patent, 
to  John  Robertson. 

John  Robertson,  then,  is  the  owner  of  the  legal  title  to  the  whole 
tract,  and  the  owner  of  the  legal  and  equitable  title,  subject  to  a 
life  interest,  in  Richard,  of  twenty-five  acres,  pursuant  to  the 
agreement. 

The  ejectment  is  brought  by  Richard,  to  recover  from  John,  who 
is  in  possession  of  the  whole  tract,  an  undivided  half  of  a  tract  of 
land,  containing  one  hundred  and  fifty-one  acres,  &c.  That  is  to 
say,  he  claims  one  half  of  what  remains,  after  the  conveyances  of 
the  land,  which  were  sold  to  raise  the  means  of  discharging  the 
claims  of  Mr.  Astley. 

The  plaintiff  claims  the  possession,  on  the  ground  of  a  parol 
contract,  payment  of  the  whole  or  part  of  the  purchase  money,  and 
a  possession  taken  of  the  property  in  pursuance  of  the  contract.  In 

IX. D 
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this  stage  of  Ihe  proceedings,  it  is  necessary  to  correct  a  mistake, 
into  which  the  court  seem  to  have  fallen,  and  which  pervaded  the 
argument  of  the  counsel  throughout.  The  allegation  on  the  part 
of  the  plaintiff,  say  the  court,  necessarily  involves  a  gross  fraud  on 
the  part  of  the  defendant.  If  the  plaintiff  recovers,  it  can  only  be 
by  the  establishment  of  such  an  imputation.  As  I  understand  the 
testimony,  there  is  no  more  fraud  here,  than  what  is  implied  in 
every  breach  of  contract.  And  that,  as  has  been  repeatedly  held,  is 
not  such  a  fraud,  as  takes  a  case  out  of  the  statute.  It  does  not 
constitute  John  Robertson  such  a  trustee  as  to  let  in  parol  proof  of 
the  contract;  for  there  is  not  that  mala  fides,  from  which,  in  En- 
gland, and  in  this  country,  a  trust  results  by  operation  of  law.  The 
act  of  frauds  and  perjuries  of  this  state,  does  not  prevent  a  declara- 
tion of  trust  from  being  made  by  parol.  And  in  the  Lessee  of 
German  and  Others  v.  Gabbald,  3  Bin.  302,  it  is  said  that  our  statute 
applies  to  legal  estate  rather  than  to  trusts,  and  that  as  our  act 
does  not  comprehend  the  case  of  trusts,  there  is  nothing  to  prevent 
parol  proof  of  any  thing  by  which  a  trust  may  be  inferred.  Al- 
though the  expressions  of  the  chief  justice  are  very  general,  yet  in 
all  the  cases  which  have  been  decided,  there  have  been  other  cir- 
cumstances, besides  the  refusal  to  perform  the  contract,  to  induce 
the  court  to  hold  the  purchaser  a  trustee.  Thus,  the  case  of  the 
Lessee  of  Thompson  and  Wife  v.  White,  1  Dall.  447,  was  a 
case  of  fraud,  and  would  have  been  relieved  against  in  England. 
Stewart  v.  Brown,  2  Serg.  $•  Rawle  461,  was  a  case  where  the 
plaintiff  and  defendant  were  tenants  in  common  of  a  tract  of  land 
which  was  afterwards  sold  for  taxes,  and  the  defendant  became 
the  purchaser.  The  purchase  was  made  under  an  agreement  that 
each  should  be  one  half  concerned  in  the  purchase.  It  was 
decided  that  the  defendant  was  a  trustee  for  the  plaintiff,  but 
here  the  plaintiff  had  a  previous  interest  in  the  land,  and  more- 
over, as  they  were  tenants  in  common  before  the  purchase 
enured  to  the  benefit  of  the  plaintiff.  It  cannot  be  supposed 
that  the  court  intended  to  lay  down  the  distinct  proposition, 
that  where  a  person  purchased  a  tract  of  land  for  another,  and 
paid  his  money  for  it,  the  court  would  decree  him  to  be  a  trustee 
upon  proof  of  a  parol  contract,  that  they  should  be  joint  purcha- 
sers. For  this  would  be  repealing  the  act  of  fraud  and  perjuries, 
under  the  pretence  of  preventing  frauds.  The  case  of  Peebles  v. 
Reeding,  8  Serg.  Sf  Rawle  484,  has  also  been  cited,  where  lands 
were  sold  under  an  execution.  It  was  decided  that  parol  evidence 
may  be  given  of  the  declaration  of  the  purchaser  that  he  was  buy- 
ing for  the  former  owner.  It  may  be  remarked,  that  this  opinion 
was  not  necessarily  called  for,  and  the  cause  was  with  the  defend- 
ant, who  was  an  innocent  purchaser,  on  another  ground.  There  is 
some  difficulty  in  understanding  the  grounds  on  which  the  judge, 
who  delivered  the  opinion,  placed  this  part  of  the  case.  He  says, 
if  by  the  artifice  of  the  purchaser,  decJaring  he  was  to  buy  for  the 
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owner,  others  were  prevented  from  bidding,  and  the  land  was 
sold  at  a  great  undervalue,  this  would  make  him  a  trustee.  He 
cites  with  approbation,  Botsford  v.  Burr,  2  Johns.  Chan.  Rep.  405, 
where  it  was  held,  that  one  who  sets  up  such  a  trust,  on  the  sale  of 
his  property  on  a  mortgage,  unless  he  has  paid  part  of  the  consi- 
deration money,  will  not  be  allowed  to  show,  by  parol,  that  the 
purchase  was  made  for  his  benefit.  He  then  adds  the  qualifica- 
tion, that  this  may  be  different,  when  it  appears  that  there  has 
been  any  artifice  on  the  part  of  the  purchaser.  He  does  not  seem 
to  controvert  the  position,  which  is  undeniable  in  England  under 
the  statute  of  29  Car.  2,  that,  if  a  man  merely  employs  another  by 
parol,  as  his  agent,  to  buy  an  estate  for  him,  and  the  agent  buys  it 
and  pays  for  it  with  his  own  money,  and  takes  the  conveyance  in. 
his  own  name,  it  would  be  in  the  very  teeth  of  the  statute  to 
decree  this  a  resulting  trust.  But  I  cannot,  at  any  rate  believe, 
that,  at  this  day,  under  the  testimony  in  that  cause,  when  in  truth 
there  was  no  contract  whatever,  except  what  might  be  inferred 
from  the  declarations  of  the  purchaser,  he  would  be  declared  a 
trustee  to  the  former  owner.  The  authority  of  Reeding  v.  Pee- 
bles, has  been  much  doubted,  and  particularly  in  Kisler  v.  Kisler,  2 
Watts  323.  In  the  latter  case,  it  is  ruled  that  specific  cases  of  re- 
sulting trusts  are  two.  The  first,  where  the  purchaser  has  paid  the 
price  with  his  own  money,  but  taken  the  conveyance  in  the  name  of 
another;  not  where  he  has  paid  with  the  money  of  another,  and 
taken  the  conveyance  in  his  own  name;  and  secondly,  where  a. 
trust  has  been  declared  of  but  part  of  the  estate  from  which  the 
law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the 
residue.  It  is  held  that  a  purchase  of  land  by  a  guardian,  which 
he  declared  at  the  time,  to  be  for  the  use  of  his  ward,  is  not 
such  a  trust  as  can  be  enforced  by  the  ward,  but  is  within, 
the  provisions  of  the  statute  of  frauds  and  perjuries.  In  noting  the 
case  of  Peebles  v.  Reeding,  the  court  say  that  it  is  a  case  like  the 
present,  except  that  the  party  claiming  the  trust  had  been  the  owner 
of  the  land,  and  that  it  was  there  held  it  was  no  resulting  trust;  but 
it  seemed  to  have  been  thought  that  it  was  no  express  trust  by  force 
of  the  undertaking  to  purchase  and  convey;  yet  the  judge  who 
delivered  the  opinion  of  the  court  at  the  same  time  considered  the 
supposed  cestui  trust  as  an  ordinary  purchaser,  affected  by  delay 
in  seeking  an  execution  of  the  contract,  which  he  could  not  be,  if 
he  were  the  beneficiary  owner  of  the  equitable  title.  It  is  not  easy 
to  reconcile  all  the  positions  taken  in  that  case,  and  certainly  that 
of  Kisler  v.  Kisler  cannot  be  reconciled  with  Reeding  v.  Peebles. 
The  same  matter  is  also  noticed  in  Sidle  v.  Walters,  5  Watts  391. 
It  is  there  said,  that,  where  a  man  declares  publicly,  that  he  pur- 
chased for  another  without  any  previous  agreement,  or  without 
any  advance  of  money,  this  is  not  such  a  transaction  as  raises  a 
trust  which  can  be  enforced  in  equity.  In  Kisler  v.  Kisler,  it  is 
said,  "  If  I  proclaim  that  I  hold  my  house  for  B,  on  terms  of  con- 
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veying  it  to  him  when  he  shall  reimburse  me  what  I  paid  for  it," 
this  is  not  a  trust,  but  a  contract  of  sale  with  the  operation  of  the 
prohibitory  clause.  So  if  A  enters  into  a  parol  contract  with  B,  to 
purchase  a  house  for  B,  this  is  a  contract  and  not  a  trust,  and  is 
within  the  acts  of  fraud  and  perjuries.  To  the  same  effect  is  the 
case  of  Flamin  v.  Sproul,  2  Marshall  56.  The  exceptions  to  this 
are  such  as  Thompson's  Lessee  v.  White,  which  was  a  case  of 
plain  and  palpable  fraud,  and  Stewart  v.  Browno,2  Serg.  8?  Rawle 
461,  where  there  was  a  previous  interest,  and  where  the  violation 
of  the  parol  agreement  would  be  a  fraud,  or  where  as  in  Browne  r. 
Dysenger,  1  Rawle  413,  he  was  enabled  to  purchase  the  property 
at  an  undervalue,  in  consequence  of  his  representations  at  the  sale, 
that  he  was  purchasing  the  property  for  the  former  owner.  To 
the  same  class  may  also  be  referred  Lees  v.  Nuttall,  Russell  4* 
Mylne  53;  4  Cond.  Ch.  Rep.  320. 

These  are  all  exceptions  to  the  general  rule.  In  all  cases  of 
fraud,  and  where  transactions  have  been  carried  on  mala  Jtde, 
there  is  a  resulting  trust  by  operation  of  law,  but  unless  there  be 
something  in  the  transaction  more  than  is  implied  from  the  viola- 
tion of  a  parol  agreement,  equity  will  not  decree  the  purchaser  to 
be  a  trustee.  And  this  distinction  is  indispensable,  otherwise  there 
•would  be  a  repeal  of  the  statute,  under  the  pretence  of  preventing 
fraud  by  decreeing  an  express  trust,  which  would  be  introdnctive 
of  the  very  evils  the  statute  was  designed  to  prevent.  There  is 
a  want  of  precision  in  the  language  of  some  of  the  cases,  and 
particularly  in  Peebles  v.  Reeding,  which  has  given  rise  to  an 
idea  that  it  was  only  necessary  to  call  it  a  trust  or  to  allege  fraud 
so  as  to  introduce  parol  evidence.  But  the  latter  decisions  have 
repudiated  this  idea,  and  have  brought  back  the  construction  of 
the  act  to  its  proper  basis.  In  this  case  there  is  nothing  to  show  an 
express  trust;  no  trick,  or  artifice,  on  the  part  of  the  defendant, 
nor,  except  as  respects  the  25  acres,  was  there  any  previous  title  in 
the  plaintiff  to  any  part  or  parcel  of  the  premises,  for  which  the 
ejectment  is  brought.  This  case  must  then  be  considered  as  em- 
braced within  the  act  of  frauds  and  perjuries,  which  enacts,  "  that 
no  estates  or  interest,  either  of  freehold,  or  for  a  term  of  years,  of 
or  in  any  messuage  or  lands,  &c.,  shall  be  assigned,  granted,  or  sur- 
rendered, unless  by  deed,  or  will,  or  writing,  signed  by  the  parties  so 
assigning,  granting,  or  surrendering  the  same,  or  their  agents,  there- 
unto lawfully  authorised  by  writing,  or  by  act  or  operation  of 
law."  It  is  not  pretended  there  was  any  writing  between  the  par- 
ties, nor  that  John  was  a  trustee  by  act  and  operation  of  law;  nor 
does  it,  as  it  is  seen,  come  within  that  class  of  cases,  which  may  be 
denominated  express  trusts.  But  the  plaintiff  alleges  a  parol  con- 
tract between  himself  and  the  defendant,  by  which  it  was  agreed 
that  they  should  be  equally  gainers  and  losers,  in  the  event  of  the 
action  of  ejectment,  instituted  by  Thomas  Astley  against  them;  that 
is  to  say,  that  Richard  was  to  pay  one  half  the  costs,  if  the  verdict 
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should  be  against  them,  and  should  be  entitled  to  one  half  the  land 
for  which  the  ejectment  was  brought,  in  the  event  of  a  verdict  in 
their  favour;  that  in  pursuance  of  such  contract,  Richard  actively 
participated  in  the  defence,  and  assisted  in  making  the  compro- 
mise with  the  plaintiff,  and  assisted  in  raising  the  means  of  carry- 
ing the  compromise  into  effect.  It  is  not  pretended,  that  there  was 
any  direct  or  positive  proof  of  these  allegations,  but  it  is  so  inferred 
from  circumstances,  and  from  the  acts  and  declarations  of  the  de- 
fendant. The  greater  part  of  the  plaintiff's  testimony  is  confined 
to  proof  of  the  participation  of  Richard  in  the  defence  of  the  ac- 
tion of  ejectment,  to  the  payment  of  a  few  dollars  to  a  witness, 
and  to  his  interference  in  promoting  the  compromise,  as  it  has  been 
called,  between  Mr.  Aslley  and  his  brother  John.  Supposing  all 
this  to  be  true,  to  the  extent  claimed  by  the  most  strenuous  advo- 
cates of  Richard,  yet  I  am  at  a  loss  to  conceive  what  weight  ought 
to  be  attached  to  it.  In  my  judgment,  it  ought  not  to  weigh  .a  feather 
in  the  scale.  It  must  be  remembered,  that  Richard  was  a  co-de- 
fendant in  the  action  of  ejectment,  that  he  had  an  interest  during 
life  in  25  acres,  which,  by  the  bye,  he  acquired  from  the  bounty  of 
John.  What  then  did  he  do,  that  he  was  not  legally  bound  to  do, 
or  what  was  not  required  from  him,  by  a  prudent  regard  to  his 
own  interest.  It  will  not  be  disputed,  that  he  was  legally  bound 
for  one  half  the  costs,  in  case  of  a  failure  in  the  action,  and  surely 
he  can  claim  no  merit  for  using  the  ordinary  means  of  defending  his 
possession,  and  protecting  the  interest  which  he  had  to  the  extent 
of  25  acres.  Nor  can  I  perceive,  for  the  same  reason,  that  he  can 
derive  the  slightest  shadow  of  equity  from  any  exertions  of  his,  in 
effecting  the  compromise.  But  these  are  the  considerations,  mov- 
ing from  Richard  to  John,  which  they  say  induced  John  to  enter 
into  the  parol  contract,  which  has  been  so  strenuously  insisted  on  by 
the  plaintiff.  If  the  case  required  it,  it  might  be, seriously  doubted, 
whether,  granting  all  that  has  been  stated,  the  alleged  contract  is 
not  nudum  pactum.  Richard  has  done  nothing  more  than  he 
was  legally  compelled  to  do,  or  which  a  proper  regard  to  his  own 
interest,  might  induce  him  to  do.  He  has  paid  no  part  of  the  pur- 
chase-money, (even  admitting  that  the  subsequent  sale  of  part  of 
the  premises,  was  a  payment  by  him,  which  is  assuming  the  very 
matter  that  was  in  issue,  to  be  true,)  until  after  the  alleged  bargain; 
but  payment  of  money,  after  a  purchase  has  been  completed,  will 
not  raise  a  resulting  trust.  Bettlesford  v.  Burn,  2  Johns.  C.  ft.  414. 
It  has  been  contended  that  some  equity  arises  to  Richard,  from  the 
conveyance  to  John,  being  the  result  of  strong  representations 
made  to  Mr*  Astley,  in  behalf  of  the  family.  It  is  very  evident, 
that  Mr  Astley  supposed  that  the  premises  were  occupied,  for  the 
benefit  of  the  family  of  old  James  Robertson,  the  father  of  the  par- 
ties; and  what  peculiar  equity  can  be  derived  from  that  cir- 
cumstance, except  in  common  with  the  others  of  the  family,  and 
particularly,  the  deaf  and  dumb  sister,  who  it  appears  is  now  liv- 
ix — D* 
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ing  with,  and  is  supported  by  John,  it  is  difficult  to  imagine.  "In 
clearing  the  tract,"  says  John,  in  his  letter  to  Mr  Astley,"  there  has 
been  spent  the  labour  of  my  late  father,  during  the  best  years  of  his 
life,  and  of  my  brother,  and  myself.  The  manner  of  our  clearing 
has  been  such  as  not  to  make  an  immediate  profit  out  of  the  land, 
but  to  lead  to  its  permanent  advantage.  We  have  got,  therefore, 
little  or  nothing  out  of  the  land  for  our  toil."  He  also  speaks  of 
the  desperate  condition  of  the  family  in  the  woods:  the  name  of 
Richard  does  not  occur  throughout  the  letter,  nor  for  ought  that 
appears,  was  it  known  to  Mr  Astley  that  any  other  was  the  defen- 
dant in  the  ejectment,  except  John.  "  We  were  told,"  says  John, 
"by  our  dying  father,  that  the  land  was  his.  He  left  it  as  a  sup- 
port to  a  large  family;  amongst  others  a  sister  of  ours,  born  deaf 
and  dumb,  who  is  now,  and  ever  must  remain  a  charge  and  bur- 
then. And,  we  to  be  prosecuted  as  out-laws,  because  we  did  not 
at  the  first  summons  abandon  our  paternal  home,  and  send  our 
sister  to  the  poor  house."  The  appeal  is  made  for  the  family,  and 
certainly  was  not  intended  for  the  peculiar  benefit  of  Richard,  even, 
if  there  were  considerations,  which  could  legitimately  enter  into 
the  decision  of  the  cause.  Had  Mr  Astley  been  informed  of  all 
the  facts  of  this  cause,  what  is  there  in  it,  which  could  excite  his 
peculiar  sympathy  for  Richard?  Absolutely  nothing.  Richard 
was  a  single  man;  had  been  in  the  possession  of  25  acres,  derived 
from  the  bounty  of  John.  All  his  labour  had  been  expended  on 
his  own  improvement,  whereas  John  had  supported  his  sister,  and 
had  improved  the  remainder  of  the  tract  besides  having  paid  for 
the  land  to  his  brother  Hugh.  If  these  things  had  been  repre- 
sented to  Mr  Astley  would  his  sense  of  justice  have  induced  him 
to  take  the  property  from  John,  and  give  it  to  Richard?  Would 
he  not  have  supposed  that  all  that  Richard  could  justly  require, 
was  his  original  25  acres,  on  the  terms  and  conditions  of  his  agree- 
ment with  John?  But  Mr  Astley,  did  not  undertake  to  divest  the 
beneficiary  interest  in  the  tract.  By  his  agent,  Mr  Metcalf,  he 
made  the  deed  to  John,  leaving  of  course,  the  rights  of  the  parties 
to  be  determined  by  themselves,  and  by  the  operation  of  law.  Be- 
sides, could  Mr  Astley  have  done  so?  Without  the  wish  to  detract 
from  the  generosity  of  Mr  Astley,  it  may  perhaps  be  doubted,  whether 
John  and  Richard  had  not  a  right  to  call  for  the  conveyance  of  the 
legal  title,  upon  paymentof  the  arrearsdue  upon  the  Denning  article. 
The  evidence  shows,  that  they  held  under  that  article,  and  that 
it  was  upon  that  fact  a  recovery  was  had.  They  had  a  right  to 
say,  if  you  insist  upon  the  article,  the  jury  should  find  a  conditional 
verdict,  ascertaining  the  amount  due,  and  prescribing  such  other 
equitable  terms  and  conditions,  as  the  court  and  jury,  under  the 
circumstances,  may  think  right.  And,  perhaps,  even  after  an  ab- 
solute judgment,  the  court  would  have  stayed  the  execution,  upon 
tender  of  the  money,  or  they  might  have  recovered  the  land  in  an 
ejectment,  on  equitable  terms.  Nor,  would  they  have  been  pre- 
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eluded  from  this,  by  the  defendants  setting  up  a  title,  to  the  land,  as 
settlers,  as  they  do  not  forfeit  their  equitable  title,  because  they  in- 
sisted upon  what  they  believed  to  be  a  superior  legal  title.  The 
assertion  of  a  written  agreement,  by  a  plaintiff  in  ejectment, 
by  which  he  claims  title,  does  not  estop  him  from  asserting  another, 
and  an  independent  title  resting  onparol.  M'Reynolds v.  M'Cord, 
6  IVattS)  288.  The  doctrine  of  forfeiture  does  not  apply  to  a  case 
of  this  kind,  but  to  the  relation  which  subsists  between  landlord 
and  tenant.  But  be  this  as  it  may,  I  cannot  feel  the  force  of  the 
equity  which  has  been  claimed  for  Richard,  arising  from  the  letter 
of  John,  to  Mr  Astley,  and  the  deed  subsequently  made  to  John 
by  his  agent  in  pursuance  of  it.  To  prove  the  parol  contract, 
much  stress  has  been  laid  upon  the  testimony  of  Mr  Metcalf,  Mr 
Alston,  Mr  Redpath,  and  particularly  John  Emerick.  Emerick 
says,  that  John  asked  his  opinion  respecting  the  suit  between 
him  and  Astley.  He  said  it  depended  upon  whether  the  article 
was  found.  He  asked  him  under  what  circumstances  do  you  and 
Richard  stand  or  claim?  He  said,  Richard  and  I  are  halvers;  stand, 
or  fall,  win  or  lose,  we  are  halvers! 

Without  the  slightest  intention  of  attributing  to  the  witness  a 
wilful  and  deliberate  falsehood,  it  may  be  observed,  that  when  a 
witness  is  favorably  inclined,  from  either  past  or  expected  services, 
how  easy  it  is,  to  be  mistaken  in  the  report  of  a  conversation,  held 
some  time  before,  imperfectly  heard  and  remembered,  if  not  pur- 
posely misrepresented.  Such  testimony  has  less  force,  when  there 
was  another  person  in  company  who  did  not  hear  it.  That  part  of 
the  testimony  of  Alston,  in  which  he  spoke  of  the  substance  of 
the  conversation  with  John,  was  not  evidence,  arrd  of  course  was 
entitled  to  no  weight  whatever.  Mr  Metcalf  says,  "  that  as  he 
was  leaving  Mr  Watts's  office,  to  go  and  write  the  title,  it  occurred 
to  him  whether  he  should  make  the  title  to  one  or  both  the  Robert- 
sons. He  turned  back;  both  present.  He  looked  to  John,  and 
asked  him  how  he  should  make  the  title.  Shall  I  make  it  to  one 
or  both  of  you?  John  seemed  to  hesitate.  He  remarked  this, 
as  they  were  going  immediately  to  transfer  it,  it  might  be  more 
convenient  to  make  the  title  to  one  than  both  of  them.  John  said, 
that  perhaps  it  would  be  as  well  to  make  it  to  him.  He  looked  at 
Richard  when  he  made  the  remark.  He  saw  Richard  nod  assent- 
ingly."  Mr  Metcalf  corrects  his  testimony  the  next  day,  by  say- 
ing, ",That  it  is  possible  that  he  may  not  have  made  the  remark  as 
to  the  deed  being  made  to  one  being  a  convenience.  That  he  may 
have  confounded  what  was  said,  in  relation  to  this  remark,  with  a 
conversation  he  afterwards  had  with  Richard.''  And  this  of  itself, 
shows  the  uncertainty  of  human  testimony,  and  it  may  account 
for  the  testimony  of  Emerick,  who  may  have  confounded  a  con- 
versation, rnistakingly  attributing  it  to  Richard:  and  how  cautious 
we  should  be  in  the  investigation  of  it. 

Redpath,  who  was  present,  does  not  speak  of  any  such  remark 
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being  made,  nor  did  he  notice  any  hesitation  in  John's  manner  nor 
in  Richard's,  when  it  was  said  the  deed  was  to  be  made  to  John. 
He  says  Metcalf  turned  round,  and  asked  to  whom  the  deed  was 
to  be  made,  and  one  of  the  Robertsons  (he  thinks  John)  replied,  to 
John  Robertson.  It  is,  I  think,  most  probable,  that  Mr  Metcalf 
was  mistaken  in  his  recollection,  for  it  is  difficult  to  understand  the 
conveniences  that  would  arise  from  making  the  title  to  John,  when 
it  was  intended  to  sell  only  a  part,  and  not  the  whole  of  the  pre- 
mises. It  would  have  been  equally  as  convenient,  if  not  more  so, 
to  have  made  the  title  to  both,  as  they  were  both  present,  provided 
they  were  the  joint  owners  of  the  property. 

But  admitting  the  full  force  of  this  testimony,  we  may  readily 
suppose  there  would  be  some  hesitation  in  the  minds  of  both  as  to 
the  manner  in  which  the  title  should  be  made,  when  it  is  recol- 
lected that  Richard  was  entitled  to  a  life  estate  in  25  acres,  and 
John  was  the  owner  of  the  residue  of  the  tract  in  fee.  Redpath's 
testimony  has  relation  to  the  fact  of  possession,  within  the  contract, 
and  will  be  mentioned  hereafter.  Much  proof  has  been  adduced, 
in  relation  to  the  various  regulations  for  the  sale  of  the  property; 
of  Richard's  opposition  to  a  sale,  of  the  declaration  made  by  both, 
that  it  was  necessary  for  them  to  raise  the  means  of  discharging 
the  claims  against  the  estate,  &c.,  of  the  exertions  of  Richard  for 
that  purpose.  But  it  must  be  remembered,  that  at  one  time,  the 
intention  was  to  sell  the  whole  tract,  which  could  not  be  done 
without  the  assent  of  Richard,  who  was  entitled  to  an  estate  for 
life  in  25  acres.  John  respected  the  rights  of  his  brother,  and  was 
unwilling  at  that  time,  in  any  way,  to  interfere  with  them.  Taken 
in  connection  with  that  fact,  a  degree  of  importance  has  been 
attached  to  this  part  of  the  testimony,  which  it  by  no  means 
merits.  If  this  case  was  to  be  decided  wholly  on  the  plaintiff's 
testimony,  I  should  have  no  hesitation  in  saying,  that  it  was  alto- 
gether insufficient  to  justify  the  jury  in  their  conclusion  that  there 
had  been  such  proof  of  a  parol  contract,  as  would  take  the  case 
out  of  the  operation  of  the  act.  This  part  of  the  case  depends 
upon  a  supposed  bargain  between  John  and  Richard.  That  there 
should  have  been  such  a  contract,  is  highly  improbable,  because  it 
is  difficult  to  believe  in  the  excess  of  generosity  on  the  part  of 
John,  by  which  he  would  be  induced  to  part  with  a  large  portion 
of  his  estate,  without  any  consideration  whatever.  But  even  ad- 
mitting the  allegation  of  Richard,  that  the  contract  was  to  depend 
upon  the  event  of  the  suit  with  Mr  Astley,  it  was  only  in  case  of 
success,  that  they  were  to  be  joint  owners  of  the  estate.  But  they 
were  not  successful,  and  the  contract,  if  any  such  there  was,  was 
at  an  end.  The  event  had  shown  that  neither  had  any  title  to  the 
land,  and  it  was  necessary  to  repurchase  the  property. 

In  a  case  like  this,  we  have  a  right  to  expect  some  consistency 
in  Richard  in  asserting  the  grounds  of  his  claims.  At  one  time  he 
asserts  a  right,  on  the  footing  of  a  written  agreement  between  him 
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and  John,  which  was  doubtless  the  agreement  for  the  25  acres. 
At  another,  he  claimed  50  acres,  in  consequence  of  his  buying  a 
partnership  in  the  Astley  suit;  sometimes,  he  said  he  had  an  equal 
right  with  John  to  the  property,  on  account  of  the  trouble  he  had 
had  in  the  suits  with  Mr  Astley,  not  alleging  there  was  any  con- 
tract. A  fourth  time,  he  claimed  as  one  of  the  heirs  of  his  father, 
James  Rohertson.  He  also  proposed  to  give  John  14  dollars  per 
acre  for  50  acres.  In  the  middle  of  February  1S37,  he  offered  to 
sell  his  life  estate  in  the  25  acres,  to  his  brother,  Stewart  Robertson, 
for  250  dollars.  This  was  after  the  purchase  from  Mr  Astley. 
The  same  witness  also  states,  that  he  demanded  a  share  of  the 
overplus  land,  as  one  of  the  heirs  of  his  father,  James  Robertson. 
These  allegations  are  entirely  at  war  with  his  present  pretensions, 
in  almost  every  particular.  It  leads  irresistibly  to  the  inference 
that  his  claim  does  not  arise  out  of  contract,  but  it  is  a  phantom 
of  his  brain,  conjured  up  from  an  imaginary  equity,  arising  from 
the  trouble  to  which  he  was  put  in  the  action  of  ejectment  with 
Astley,  and  the  part  he  took  in  effecting  the  settlement. 

To  substantiate  the  claim,  it  is  necessary  to  show,  in  addition  to 
parol  contracts,  that  possession  was  delivered  in  pursuance  of  the 
contract.  It  is  not  sufficient  to  take  the  case  out  of  the  act,  that 
there  was  a  payment  of  part,  or  even  the  whole  of  the  purchase 
money,  as  has  been  decided  at  this  term,  in  the  case  of  M'Kee  v. 
Snyder.  So  that  even  conceding,  what  was  by  no  means  proved, 
that  Richard  paid  part  of  the  purchase-money,  that  does  not 
entitle  him  to  the  land,  unless  his  case  has  in  it  another  essential 
ingredient,  viz.,  possession  delivered  in  pursuance  of  the  contract. 
And  here  let  me  remark,  that  I  cannot  assent  to  the  correctness  of 
that  part  of  the  charge,  in  which  it  is  said,  that  if  the  parol  con- 
tract be  proved  to  the  satisfaction  of  the  jury,  the  proceeds  of  sale 
of  part  of  the  tract  embraced  by  the  contract,  would  necessarily, 
under  the  contract,  belong  to  both  John  and  Richard,  and  the  pay- 
ment out  of  those  proceeds,  would  be  a  payment  of  both.  If  the 
payment  of  part,  or  the  whole  of  the  purchase-money,  is  to  have 
any  effect,  it  should  be  a  payment,  independent  of  money  arising 
from  the  sale  of  the  premises  itself;  for  otherwise,  the  evidence 
amounts  to  nothing  more  than  proof  of  the  contract,  and  from  that 
assuming  the  payment  of  the  money.  It  is  taking  as  proved  the 
matter  in  dispute,  and  from  thence,  inferring  evidence  of  a  distinct 
arid  independent  fact. 

But  taking  for  granted  that  the  parol  contract  has  been  proved, 
and  that  there  has  been  a  payment  of  part  of  the  purchase-money; 
still,  an  essential  ingredient  is  wanting,  that  is,  proof  that  exclusive 
possession  was  taken  in  pursuance  of  the  contract.  It  must  be 
remembered,  that  the  suit  has  been  brought,  and  recovery  had,  for 
an  undivided  moiety  of  150  acres,  the  residue  of  the  tract,  after  the 
sale,  for  the  payment  of  part  of  the  purchase-money.  Now  there 
is  no  proof,  that  the  possession  of  Richard  was  extended  beyond 
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the  25  acres,  except  what  may  be  collected  from  the  testimony  of 
Redpath,  who  testifies  that  Watfield  wanted  to  purchase  more  than 
John  Robertson  wanted  to  sell.  John  Robinson  said,  he  would  not 
sell  any  more  than  he  was  offering.  John  Robinson  pointed  to  a 
small  draft,  on  the  ground;  here,  said  he,  are  the  old  improvements; 
and  pointing  to  another  part,  here,  said  he,  is  Richard's  part;  and 
if  I  sell  any  more,  I  will  have  to  go  on  Richard's  part,  which  I 
cannot  or  will  not  do.  It  would  be  dangerous  to  extend  this  evi- 
dence further,  than  as  a  mere  designation  of  the  boundaries  of  the 
tracts,as  held  by  the  respective  owners,under  the  improvements,  and 
according  to  the  agreement.  There  is  no  reference  to  any  contract, 
nor  to  any  supposed  possession  taken  in  pursuance  of  the  contract. 
Jn  Haslett  v.  Haslett,  6  Watts  464,  it  is  held,  that  an  exclusive 
possession  is  an  indispensable  ingredient,  in  the  case  for  a  specific 
performance  of  a  parol  contract,  to  the  sale  of  land.  It  is  not  alone 
sufficient,  for  the  party  claiming  the  benefit  of  a  parol  contract  to 
prove  that  he  is  in  possession  of  the  premises,  but  in  addition  to 
distinct  and  satisfactory  proof,  of  the  contract,  he  must  prove  most 
clearly,  that  he  took  the  exclusive  possession  in  consequence  and 
in  pursuance  of  the  contract.  Of  this  latter  requisite  there  should 
not  be  a  shadow  of  doubt  resting  upon  the  mind  of  either  court  or 
jury.  Here  then  is  no  pretence,  that  he  ever  had  his  boundaries 
fixed  or  ascertained,  except  as  respects  the  25  acres,  or  that  he 
ever  took  the  exclusive  possession  of  any  part  of  the  tract  beyond 
those  boundaries.  In  order  to  make  the  acts  such  as  a  court  of 
equity  will  deem  parol  performance  of  a  contract  within  the  sta- 
tute, it  is  essential  that  it  should  clearly  appear  to  be  done  solely 
with  a  view  to  the  contracts  being  performed.  For  if  they  are 
acts  which  might  have  been  done  with  other  views,  they  will  not 
take  the  case  out  of  the  statute.  1  Johns.  Cha.  Rep.  149, 283,  284, 
285;  1  Fonbl.  book  1,  ch.  l,sect.  3,  note  8  (e .)  In  2  Johns.  Cha.  Rep. 
412,  it  is  said,  and  to  the  truth  of  the  remark  we  all  subscribe,  that 
declarations  of  parties  are  the  most  unsatisfactory  species  of  evi- 
dence, on  account  of  the  facility  with  which  it  may  be  fabricated, 
and  the  impossibility  of  contradicting  it.  Besides  the  slightest 
mistakes,  or  failure  of  recollection,  may  totally  alter  the  effect  of  the 
declaration.  The  truth  of  these  remarks  was  never  more  appli- 
cable than  to  this  case.  As  in  Hastill  v.  Hastill,  we  think  it  was 
the  duty  of  the  court,  whilst  they  disclaimed  all  intention  of  dic- 
tating to  the  jury,  as  to  the  credibility  of  the  witnesses,  to  have 
charged  them,  that  the  plaintiff  had  not  made  out  a  case  in  which 
a  chancellor  would  decree  a  specific  execution.  In  the  opinion  of 
this  court,  there  is  no  case  which  calls  for  a  more  firm  administra- 
tion of  the  law,  than  when  a  party  seeks  to  enforce  a  parol  con- 
tract for  the  sale  of  land. 

The  preceding -remarks  have  been  made,  as  to  the  claim  to  a 
moiety  of  the  tract.  The  title  to  the  25  acres  rests  upon  other 
principles.  The  article  of  agreement  of  the  15th  Sept.  1832,  may 
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be  construed,  as  containing  a  covenant  for  a  further  assurance  for 
an  estate,  for  the  life  of  Richard,  in  the  25  acres.  And  if  this  be 
so,  a  court  of  chancery  would  compel  John  to  convey  to  Richard, 
he  having  purchased  the  legal  title  from  Mr  Astley.  When  a  man 
conveys  land  to  which  he  has  no  title,  but  afterwards  acquires  title 
to  it,  he  will  not  be  permitted  to  claim  in  opposition  to  his  deed  to 
the  grantor,  or  any  person  claiming  under  him.  Brown  v.  M'Cor- 
mick,  6  Watts  CO.  This  view  of  the  case  would  exempt  Ri- 
chard from  payment  of  any  part  of  the  money  which  John  had  to 
pay  for  effecting  the  compromise  with  Mr  Astley,  and  would  get 
rid  of  the  objection,  that  Richard  had  not  tendered  to  John  his 
proportion  of  the  money,  paid  by  the  defendant.  If,  however,  the 
plaintiff  chooses  to  place  his  cause  upon  the  parol  contract,  as  to 
the  whole  or  the  25  acres,  he  can  only  recover  upon  payment  of 
his  proportion  of  the  money  paid,  and  properly  securing  John  for 
his  proportion  of  the  obligations,  which  the  defendant  has  given 
for  account  of  the  outstanding  purchase-money. 

It  is  also  the  opinion  of  the  court  that  a  tender  should  be  made 
before  the  commencement  of  the  suit.  The  court  of  common  pleas 
put  the  case  upon  the  ground  of  actual  fraud,  and  based  their 
opinion  upon  cases  -decided  on  those  grounds,  which  is  not  appli- 
cable here,  as  it  has  been  seen  that  here  there  is  no  fraud  except 
that  fraud  which  may  be  inferred  from  the  breach  of  a  parol  agree- 
ment. 

In  conclusion,  it  may  perhaps  be  worthy  of  some  attention, 
whether,  in  a  suit  for  an  undivided  moiety,  a  portion  of  the  tract 
may  be  recovered  in  severally.  On  this  point,  we  do  not  express 
any  opinion. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Kelly  against  The  Commonwealth. 

Such  a  misrecital  of  the  record  as  the  omission  in  a  bond,  taken  by  the  sheriff  on 
a  capias  ad  respondendum,  of  the  name  of  one  of  the  defendants  therein,  is  an  im- 
material variance,  and  consequently  will  not  vitiate  the  bond. 

ERROR  to  the  district  court  of  Allegheny  county. 

The  Commonwealth  of  Pennsylvania  for  the  use  of  Elijah  Tro- 
villo,  Esq.,  late  sheriff,  against  John  F.  Kelly. 

A  capias  ad  respondendum  issued  at  the  suit  of  Robert  Patter- 
son against  L.  Fogg  and  George  Fogg  trading  in  the  name  of  L. 
Fogg  &  Brother,  by  virtue  of  which  the  sheriff  arrested  L.  Fogg, 
and  he  entered  into  a  bond  with  John  F.  Kelly,  the  defendant,  as 
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security  in  the  penalty  of  2000  dollars,  with  the  following  con- 
dition: 

"  Now  the  condition  of  the  above  obligation  is  such  that  if  the 
above  bounded,  L.  F.  Fogg  shall  be  condemned  in  a  certain  action 
in  the  district  court  of  Allegheny  county,  April  term,  A.  D.,  1837, 
wherein  Robert  Patterson,  endorser,  &c  ,  is  plaintiff,  and  the  said 
L.-F.  Fogg  is  defendant  on  a  plea  of  trespass  on  the  case  on  pro- 
missory note  for  996  dollars  and  97  cents,  dated  the  llth  of  April, 
A.  D.,  1836,  at  6  months,  he  shall  satisfy  the  condemnation  money 
and  costs,  or  surrender  himself  into  the  custody  of  the  sheriff  of 
Allegheny  county,  or  in  default  thereof,  that  the  said  John  F.  Kelly, 
the  above  named  bail,  will  do  so  for  him,  then  this  obligation  to  be 
be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue." 

Judgment  was  obtained  in  the  action  against  L.  Fogg,  and  a 
capias  ad  satisfaciendum  issued  which  was  returned  "  non  est 
inventus,"  whereupon  this  suit  was  brought. 

The  plaintiff  having  given  in  evidence  the  record  of  the  original 
action  offered  to  read  the  bond;  the  defendant  objected  on  the 
ground  of  the  variance  between  the  original  suit,  and  that  recited 
in  the  bond:  the  suit  being  against  L.  Fogg  and  George  Fogg, 
trading  in  the  name  of  L.  Fogg  &  Brother,  and  the  bond  recited  a 
suit  against  L.  Fogg  alone. 

Grier,  president,  overruled  the  objection,  and  directed  a  verdict 
for  the  plaintiff. 

Burke,  for  plaintiff  in  error,  cited  3  Chit.  Gen.  Prac.  364; 
Sound  on  Plead,  and  Ev.  188;  2  Camp.  270;  2  Wash.  C.  C.  Rep. 
423;  2  Yeaies,  74;  1  Vent.  233;  2  Penns.  Rep.  301;  7  Serg.  fy 
Rawle  405;  Sound,  on  Plead,  and  Ev.  407. 

M'Candless,for  defendant  in  error,  cited  Purd.  Dig.  41,  sect. 
10;  1  Term  Rep.  235;  2  Strange  1135,  1155;  20  Johns.  351;  1 
Sinn.  588;  3  Watts  333;  8  Johns.  410;  14  Serg.  $  Rawle  176;  9 
Johns.  82;  2  Sinn.  76. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY  J. — The  only  question  presented  for  consideration  by 
the  error  assigned  in  this  case  is,  whether  the  bond  declared  on 
recites  the  action,  in  which  it  was  intended  to  be  taken,  with  suf- 
ficient accuracy,  or  whether  there  is  any  material  variance  between 
the  action  mentioned  in  it,  and  the  record  of  the  one  received  in 
evidence  on  the  trial.  In  the  case  of  a  bail  bond  taken  under  the 
statute  of  23  Hen.  6,  c.  9,  it  has  been  held  good,  notwithstanding 
there  may  be  some  trifling  informality,  or  variance  of  the  condition 
from  the  writ,  in  the  description  of  the  plea,  or  of  the  time,  or 
place  of  appearance.  For  instance,  where  the  writ  was  to  answer 
the  plaintiff  in  a  plea  of  debt  for  three  hundred  and  twenty 
pounds,  or  in  a  plea  of  trespass  with  an  ac  etiam,  and  the  con- 
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dition  was  to  answer  the  plaintiff  in  a  plea  of  debt  or  trespass 
generally,  or  without  mentioning  the  plea  at  all,  the  variances 
have  been  held  to  be  immaterial,  for  the  statute  only  requires  a 
bond  conditioned  for  the  defendant's  appearance,  and  the  descrip- 
tion of  the  plea  is  merely  surplusage.  See  Cm.  Jac.  286;  2  Lev. 
123;  2  Show.  51;  T.  Jones  137,  138;  6  Mud.  122;  10  Mad.  327;  6 
Diirnford  and  East,  702;  2  Lev.  ISO;  T.  Jones  46;  2  Vent.  237, 
23S;  2  Strange  104,  105,  106;  9  East  5.5.  A  substantial  compli- 
ance, therefore,  with  the  English  statute,  in  taking  the  bond,  would 
seem  to  be  all  that  has  ever  been  required.  There  is  certainly,  no 
good  reason  why  a  different  rule  should  be  applied  to  the  taking 
of  bail  bonds  under  our  act  of  assembly  of  the  13th  of  June,  1836, 
sect.  10;  S'trond's  Purd  41.  It  requires  that  the  bond  shall  be 
taken  in  the  name  of  the  commonwealth,  and  in  the  amount  of  the 
bail  demanded;  and  that  the  condition  thereof  shall  be,  that  if  the 
defendant  therein  named,  shall  be  condemned  in  the  action  at  the 
suit  of  ihe  plaintiff,  he  shall  satisfy  the  condemnation  money  and 
costs,  or  surrender  himself  into  the  custody  of  the  sheriff  of  the 
county,  or  in  default  thereof,  that  the  bail  xvill  do  it  for  him.  In 
order  to  meet  the  requisitions  of  the  act  then,  it  is  not  necessary 
that  the  writ  should  be  recited.  A  reference  to  the  action  and 
such  a  description  of  it  as  will  render  the  application  of  the  bond 
to  it  certain  is  all  that  is  required.  Now  in  the  present  case,  there 
is  such  a  degree  of  correspondence  between  the  action  as  described 
in  the  condition  of  the  bond  in  suit,  and  that  of  which  the  record 
was  given  in  evidence,  as  brings  the  mind,  upon  comparing  them, 
irresistibly  to  the  conclusion  that  they  are  identical.  The  court  in 
which  the  action  was  brought,  the  term  of  the  court  to  which  it 
was  brought,  the  name  of  the  plaintiff  therein,  as  also  that  of  the 
defendant,  together  with  the  plea  and  cause  of  action,  are  all  spe- 
cifically mentioned  in  the  condition  of  the  bond,  in  exact  corres- 
pondence with  the  records  thereof  as  given  in  evidence.  But  it  is 
objected  that  another  person  is  named  in  the  original  writ,  as  a  co- 
detendant  wilh  the  one  mentioned  in  the  condition  of  the  bond, 
who  is  omitted  therein,  and  therefore  the  action  referred  to  in  the 
condition  of  the  bond  cannot  be  the  same  with  that  of  which  the 
record  was  given  in  evidence.  I  do  not  know  that  it  would  be 
right  to  hold  such  an  omission  a  material  and  fatal  variance  under 
any  circumstances;  unless  a  real  uncertainty  as  to  the  action  was 
produced  by  it,  because  I  doubt  whether  this  court  ought  to  deter- 
mine, when  the  effect  of  it  would  be  to  set  the  bond  aside,  that  the 
omission  of  the  sheriff,  in  talcing  a  bail  bond,  to  insert  in  the  condi- 
tion thereof  the  names  of  all  the  defendants  in  the  action,  wherein 
the  bond  is  intended  to  be  taken  is  such  a  variance  as  to  render 
the  bond  a  nullity.  The  great  object  in  such  case  is  to  designate 
the  action  with  a  reasonable  certainty,  so  as  to  leave  no  room  for 
doubt  in  regard  to  its  identity;  and  hence,  if  the  description  of  the 
action,  as  contained  in  the  condition  of  the  bond,  be  sufficient  to. 

IX.  — B 
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answer  this  purpose,  without  naming  each  of  the  defendants  there- 
in, there  would  seem  to  be  no  good  reason  for  holding  the  bond 
void,  merely  on  that  account.  But  in  this  instance,  as  the  other 
person  named  as  a  co-defendant  in  the  writ,  could  not  be  found  and 
taken  by  the  sheriff,  the  one  taken  and  named  in  the  condition  of 
the  bond,  may  with  strict  propriety  be  regarded  as  the  only  de- 
fendant to  the  action  in  which  the  bond  was  taken;  because  the 
plaintiff  could  have  no  judgment  except  against  him  alone,  and  no 
proceeding  or  judgment  could  be  had  and  obtained  in  that  action 
which  would  affect  or  conclude  the  other.  The  act  of  assembly, 
under  which  the  bond  in  question  was  taken,  does  not  require  a 
recital  or  mention  of  the  writ:  a  reference  to  the  action  is  suffi- 
cient. We,  therefore,  think  the  bond  good  and  well  taken, 
Judgment  affirmed. 


Burnside  against  Weightman. 

A  conveyance  of  the  reversion  passes  the  crop  growing  upon  it. 

ERROR  to  the  court  of  common  pleas  of  Allegheny  county. 

Samuel  Burnside  against  William  Weightman.  This  was  an 
action  of  replevin  for  four  hundred  dozen  of  wheat. 

On  the  3d  of  October  1837,  William  Mails  was  the  owner  in  fee 
of  the  land,  on  which  the  wheat  (in  a  twelve  acre  field)  was  the 
only  growing  crop,  or  grain  in  the  ground.  On  that  day,  by  writ- 
ten agreement,  he  leased  the  land  to  the  defendant,  William  Weight- 
man, for  the  term  of  five  years,  commencing  on  the  1st  of  April 
183S,  reserving  by  express  stipulation,  the  said  twelve  acre  field  of 
grain.  The  25th  of  January  1838,  by  wrilten  articles  between 
him,  William  Maits,  and  the  plaintiff  Samuel  Burnside,  he  agreed 
to  sell  and  convey  the  same  land  for  6 150  dollars;  deed  to  be  made, 
and  possession,  &c.,  to  be  given  the  1st  of  April  1S38.  On  the 
10th  of  April  1838,  the  deed  was  duly  executed  and  delivered, 
and  the  said  lease  assigned  to  Burnside. 

On  the  5th  of  April  1838,  William  Maits  sold  the  said  wheat  in 
the  ground  to  the  defendant,  William  Weightman,  for  seventy  dol- 
lars, for  which  he  gave  his  note  payable  in  eight  months.  The 
parol  proof  was,  that  when  the  agreement  between  Maits  and 
Burnside  was  entered  into,  or  when  the  deed  was  made,  nothing 
was  said  on  the  subject  of  the  growing  crop:  the  plaintiff's  title  to 
the  grain  growing,  depended  entirely  upon  the  agreement  and  deed 
to  him  which  were  in  general  terms,  a  sale  and  conveyance  of  the 
land. 
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The  court  below  were  of  opinion  that  the  agreement  and  deed 
did  not  vest  in  the  vendee  a  right  to  the  grain  in  the  ground,  and 
directed  the  jury  to  find  for  the  defendant. 

Irwin,  for  plaintiff  in  error,  cited  3  Penns.  Rep.  496;  1  Chit. 
Prac.  461;  2  Com.  Law  Rep.  83;  7  Watts  378. 
Skater,  for  defendant  in  error. 

PER  CDRIAM: — This  cause  was  decided  on  the  authority  of 
Smith  v.  Johnston,  1  Penns.  Rep.  471,  which  has  since  been  over- 
ruled by  Wilkins  v.  Vashbinder,  7  Watts  379,  the  report  of  which 
was  not  published  in  time  to  be  known  at  the  trial.  The  existence 
of  the  lease  can  not  take  the  case  out  of  the  rule  finally  established; 
for  the  growing  crop,  having  been  reserved  by  the  lessor,  passed 
by  his  conveyance  of  the  reversion  as  if  no  lease  had  been  given. 
The  title  to  the  property  in  question  was,  therefore,  in  the  plaintiff. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bell  against  Bell. 

The  statute  of  Westm.  2,  which  gives  a  bill  of  exceptions  to  "  any  one  im- 
pleaded  before  the  judges,"  does  not  extend  to  an  inquiry  of  damages  executed 
at  the  bar  of  the  court. 

ERROR  to  the  common  pleas  of  Indiana  county. 

This  writ  brought  up  with  the  record  an  inquisition  of  damages 
taken  at  the  bar;  on  the  execution  of  which,  bills  of  exceptions 
were  taken  to  evidence,  and  the  charge  of  the  court;  and  these 
were  the  grounds  of  the  assignment  of  errors.  At  the  breaking  of 
the  case,  the  court  expressed  a  doubt  whether  the  statute  embraced 
a  proceeding  of  the  kind;  and  suspending  the  argument  in  the 
meantime,  desired  that  search  might  be  made  for  precedents.  The 
cause  being  called  at  a  subsequent  day,  the  counsel  agreed  that  no 
precedent  for  it  could  be  found. 

The  CHIEF  JUSTICE  remarked  that  the  want  of  a  precedent  was 
a  convincing  proof  that  the  statute  had  been  restrained  in  practice 
to  the  letter  which  embraces  no  more  than  a  proceeding  in  which 
the  party  is  "  impleaded:"  in  other  words,  the  trial  of  an  issue  of 
fact.  The  execution  of  a  writ  of  inquiry  at  bar,  wears  the  garb  of 
such  a  trial;  but  it  is  still  no  more  than  a  proceeding  by  an  inquest, 
in  which,  by  legal  intendment,  the  sheriff  sits  as  judge.  In  Bruce 
v.  Rawlins,  3  Wils.  61,  Chief  Justice  Wilmot  declared  the  writ  to 
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be  an  inquest  of  office  to  inform  the  conscience  of  the  judges  who 
might,  if  they  pleased,  assess  tho  damages  themselves;  and  it  is  for 
that  reason,  a  practice  has  grown  up  in  actions  on  bills  and  notes 
to  refer  the  amount  to  the  prothonotary  or  master.  In  the  exer- 
cise of  this  discretion  in  other  cases,  they  give  leave  on  cause 
shown,  to  have  the  writ  executed  at  Nisi  Prius,  where  the  judge 
sits  but  as  the  sheriff's  assistant;  and  that  the  execution  of  it  is  not 
a  trial  by  jury,  is  shown  by  the  precedent  in  the  case  of  the  Duke 
of  York  v.  Titus  Gates,  3  State  Trials  987,  in  which  fifteen  were 
sworn  of  the  inquest,  and  the  sheriffs  of  Middlesex  sat  in  court, 
covered,  at  a  table  below  the  judges.  Such  is  the  nature  of  the 
proceeding  in  England;  and  it  is  plain  that  is  not  within  the  statute 
there.  The  difference  here  is.  that  what  is  discretionary  in  the 
English  practice,  is  matter  of  right  in  ours.  By  the  twenty-seventh 
section  of  our  act  of  1722,  an  order  in  the  nature  of  a  writ  of 
inquiry  is  substituted  for  the  writ  itself,  pursuant  to  which,  the  in- 
quest is  taken  from  the  panel  of  jurors  on  attendance,  instead  of 
being  composed  of  persons  selected  by  the  sheriff;  but  when  con- 
stituted, it  finds  not  a  verdict  recorded  in  the  usual  way,  but  an 
inquisition  signed  and  sealed,  on  which  judgment  is  given  as  if  it 
were  returned  attached  to  a  writ  by  the  sheriff.  Now  the  object 
of  this  is  declared  to  be,  not  to  bring  the  parties  within  range  of 
the  correctional  process  of  the  Supreme  Court,  but  "  to  prevent  the 
excessive  charges  that  had  arisen  upon  execution  of  such  writs  of 
inquiry  of  damages."  There  is  nothing,  therefore,  in  the  act  of 
1722,  to  give  a  party  a  bill  of  exceptions  in  such  a  proceeding;  nor 
is  there  any  reason  why  it  should  be  had.  Where  the  writ  has 
been  executed  before  the  sheriff,  the  correctional  power  is  confined 
to  the  court  from  which  it  issued;  and  if  there  had  been  a  design  to 
subject  its  judgment  to  revision,  it  would  doubtless  have  been 
expressed.  Yet  there  may  be  instances  of  injury  from  misdirec- 
tion, or  from  ihe  erroneous  admission  or  rejection  of  evidence;  but  it 
is  the  province  of  the  legislature,  not  of  the  judiciary,  to  provide 
for  them.  It  cannot  be  said  that  the  writ  issued  improvidently  in 
this  instance,  for  it  was  competent  to  remove  the  record,  and  we, 
therefore,  do  not  quash  it,  but  we  cannot  take  cognizance  of  the 
assignment  of  errors. 
Judgment  affirmed. 

H.  D.  Foxier,  for  plaintiff  in  error. 
Banks,  for  defendant  in  error. 
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Dauchy  against  Pond. 

Parties  contracting  for  the  purchase  and  sale  of  land,  may  make  the  time  of 
payment  of  the  purchase-money  essential  to  the  contract,  so  that  if  the  money 
be  not  paid  at  the  times  stipulated,  the  contract  shall  be  null  and  void;  and  the 
vendee  cannot  compel  its  specific  execution  although  previously  in  part  pei- 
formed. 

In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plain- 
tiff seeks  to  compel  specific  performance,  evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue. 

ERROR  to  the  common  pleas  of  Crawford  county. 

James  Dauchy  against  Isaac  W.  Pond.  Ejectment  for  80  acres 
of  land,  to  compel  the  specific  execution  of  the  following  agree- 
ment, which  the  plaintiff  gave  in  evidence: 

Agreement,  January  24th,  1834,  between  I.  W.  Pond,  of  the  one 
part  and  James  Dauchy  of  the  other.  Whereas,  the  said  party  of 
the  first  part  hath  agreed  to  sell  to  the  said  party  of  the  second 
part  a  certain  piece  of  land,  situated  in  Spring  township,  &c.,  and 
bounded,  &c ,  containing  all  my  right  title  and  interest  within  the 
boundaries  above  mentioned,  for  the  sum  of  1000  dollars;  the 
payments  to  be  made  as  follows:  100  dollars  in  hand  paid,  and  400 
dollars  to  be  paid  the  1st  day  of  May  next,  and  500  dollars  to  be 
paid  in  two  years  from  the  1st  day  of  May  next,  to  be  on  interest 
from  the  1st  day  of  May  next.  Whereas,  in  consideration  the  said 
party  of  the  first  part  is  to  give  possession  to  the  said  second  party 
on  the  1st  of  March  next;  the  said  first  party  to  have  one  half  the 
privilege  of  the  barn.  Whereas,  in  consideration  of  the  fulfilment 
of  the  above  payments,  the  party  of  the  first  part  agrees  to  make 
a  warrantee  deed  to  the  said  party  of  the  second  part.  Whereas, 
in  consideration  that  the  said  party  of  the  second  part  should  fail 
to  make  the  payments  as  before  mentioned,  this  agreement  is  to  be 
null  and  void  and  of  no  effect,  otherwise  in  full  force,  whereunto 
we  do  set  our  hands,  &c. 

ISAAC  W.  POND,    [L.  s.] 
JAMES  DAUCHY,  [L.  s.] 

Witness  James  Foster,  Henry  Pond. 

He  also  read  a  receipt  to  the  following  purport,  viz:  "Spring, 
June  5th,  1834.  Received  of  James  Dauchy  90  dollars,  to  apply 
in  our  land  contract,  that  is,  if  the  balance  of  the  first  payment  is 
paid  over  by  the  1st  day  of  September  next,  and  if  not,  the  above 
amount  is  to  be  refunded  back  to  Mr.  Dauchy. 

(Signed,)  "  ISA  AC  W.  POND." 

IX. — E* 
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The  plaintiff  then  called  witnesses  to  prove  that  on  the  1st  of 
May  1836,  he  tendered  to  the  defendant  the  whole  balance  of  the 
purchase-money,  amounting  to  about  950  dollars,  which  he  refused 
to  accept. 

The  defendant  then  gave  evidence  that  Dauchy  had  gone  to  the 
eastward,  with  the  expectation  of  getting  money  to  pay  for  the 
land,  and  was  disappointed,  and  that  when  he  returned  he  talked 
of  giving  up  his  contract,  and  Pond  expressed  a  wish  that  he 
should;  that  some  difference  occurred  between  them  on  the  subject 
of  alleged  improvements  made  by  Dauchy;  that  Pond  told  him  to 
take  his  horses  off  the  farm,  and  they  were  taken  off,  and  Pond 
took  the  possession  of  the  land  again,  about  the  20th  of  May.1835, 
and  that  he,  Pond,  had  tendered  to  refund  to  Dauchy  the  amount 
of  the  money  he  had  paid  on  the  agreement,  which  he  refused  to 
accept. 

The  defendant  also  offered  to  prove  that  in  consequence  of  the 
extension  of  a  canal  in  that  vicinity,  the  land  had  risen,  in  1836, 
fifty  per  cent,  higher  than  it  was,  in  1835,  when  the  defendant  re- 
took the  possession. 

To  this  evidence  the  plaintiff  objected  and  the  court  rejected  it, 
and  sealed  a  bill  of  exception  at  the  instance  of  defendant. 

The  court  below  was  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  and  in  answer  to  several  points  propounded  to  them,  so 
instructed  the  jury. 

Derrickson^ov  plaintiff  in  error,  cited  Mad.  Chan.  416;  Sug. 
Vend.  147,  246;  16  Serg.  8f  Ruwle  210;  5  Peters  393;  7  Watts 
223;  1  Johns.  Chan.  Rep.  370. 

Riddle,  contra,  cited  7  Waits  318;  Sug.  Vend.  436;  3  Walls 
125;  5  Walls  525;  7  Walls  257. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — By  the  article  of  agreement,  dated  the  24th  of  June 
1834,  Poiid  agrees  to  convey  to  Dauchy  the  premises  in  dispute, 
and  to  give  him  the  possession  on  the  1st  of  March  ensuing.  In 
consideration  whereof  Danchy  agrees  to  pay  1000  dollars,  100 
dollars  in  hand,  400  dollars  on  the  1st  of  May  ensuing  the  date, 
and  500  dollars  in  two  years  from  the  said  1st  day  of  May.  The 
article  further  provides,  that  if  Dauchy  should  fail  to  make  pay- 
ment, as  before  mentioned,  the  agreement  is  to  be  null  and  void 
and  of  no  effect.  Dauchy  took  possession  of  the  properly  and  held 
it  until  some  time  about  the  1st  of  May  1835,  when  having  failed 
to  make  payment,  Pond  took  possession.  This  ejectment,  which 
is  in  the  nature  of  a  bill  in  equity  to  enforce  the  specific  perform- 
ance of  the  contract,  was  brought  to  the  August  term,  1836.  The 
principal  question  arises  on  the  construction  of  the  agreement, 
whether  time  is  not  made  the  essence  of  the  contract,  arid  whether 
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it  did  not  become  void  on  the  failure  of  the  vendee  to  make  the 
payment  according  to  his  stipulation.     It  was  at  oue  time  seri- 
ously doubted  whether  time  could  be  made  of  the  essence  of  the 
contract;  but  that  this  can  be  done  must  now  be  conceded:  so  that 
in  those  cases  where  there  is  a  default  in  payment  at  the  day,  with- 
out just  cause,  and  without  any  waiver  afterwards,  a  court  of 
chancery  will  not  interfere  to  help  the  party  in  default.     Benedict 
v.  Lynch,  1  Johns.  Chan.  Rep.  374;   Mud.  Chan.  416,417;  Sug. 
Vend.  416.     That  it  was  intended  that  time  should  be  of  the  essence 
of  the  contract  is  apparent,  from  the  agreement  itself,  and  ihe  con- 
duct of  both  the  parties  to  it,  and  in  this  particular  the  case  bears 
a  striking  resemblance  to  Benedict  v.  Lynch,  in  which  Chancellor 
Kent  reviews  all  the  authority  and  puts  the  principle  on  the  strong 
ground  of  precedent,  and  reason.     The  purchaser,  after  having 
taken  possession,  failed  to  make  payment,  and  it  did  not  seern  to 
occur  to  either,  that  any  difficulty  could  be  made,  until  there  was  a 
rise  in  the  value  of  the  land.     After  the  return  of  Dauchy  from  the 
eastward,  where  he  had  been  to  endeavour  to  raise  the  means  to 
enable  him  to  comply  with  his  engagements,  he  observed  to  one 
•witness,  that  he  had  concluded  to  give  up  the  bargain,  to  another, 
that  he  had  been  to  New  York  to  get  money  to  pay  for  the  land, 
and  had  been  disappointed,  and  that  it  would  be  better  to  give  it 
up.     He  told  the  same  witness  he  had  given  it  up,  and  loaned  him 
200  dollars  of  his  money.     He  said  to  another,  who  applied  to  him 
for  permission  to  pasture  a  cow  on  the  land,  that  he  had  given  up 
the  land  to  Mr  Pond,  and  could  not  let  him  have  pasture.     It  ap- 
peared, also,  that  Dauchy  had  some  stock  on  the  land,  which  he 
took  off  soon  after  he  came  home,  and  after  the  conversation  with 
the  witness.     After  this,  Pond  took  possession.     If  this  testimony 
is  entitled  to  credit,  there  can  be  but  little  doubt  that  Dauchy  con- 
sidered the  contract  at  an  end.     But  whether  he  thought  so  or  not 
is  immaterial,  for  whether  the  contract  should  be  in  force  depended 
on  Pond  himself,  and  not  on  Dauchy,  who  was  in  default.     The 
difficul  y  between  the  parties  would  seem  to  have  been  not  as  to 
the  com  inued  obligation  of  the  contract,  but  whether  Dauchy  should 
be  paid  for  his  improvements,  or  whether  he  should  be  charged 
for  the  use  of  the  land.     But.  the  act  of  taking  possession  after 
Dauchy's  failure  to  comply  with  his  agreement,  was  an  unequivocal 
act,  in  disaffirrnance  of  the  contract      Pond  also  evinced  the  same 
determination,  by  tender  of  the  money  which  had  been  paid  by 
Dauchy  on  the  contract.     It  is  said,  without  the  shadow  of  proof, 
that  Pond  waived  all  objection  to  its  non-performance,  but  every 
act  of  Pond  is  in  opposition  to  this  suggestion. 

There  was,  also,  error  in  rejecting  the  evidence  of  the  value  of 
the  land.  It  gives  the  key  to  the  subsequent  conduct  of  Dauchy 
in  insisting  upon  the  specifice  performance  of  the  contract.  In 
Irvine  v.  Hull,  7  Walls  323.  it  is  held,  that  in  an  action  on  a  con- 
tract for  the  purchase  and  sale  of  land,  where  the  plaintiff  seeks  to 
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compel  specific  performance,  evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue.  Equity  will  not  permit  a  purchaser  to  lie 
by  and  speculate  upon  the  rise  in  the  value  of  the  estate.  And 
even  if  he  has  paid  part  of  the  purchase  money,  they  will  leave 
him  to  his  remedy  at  law. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Holdship  against  Abercrombie. 

A  tenant  for  years  of  a  lot  of  grotmd  who  procures  a  building  to  be  erected 
thereupon,  thereby  subjects  it  to  a  lien  in  favor  of  the  mechanics  and  material 
men  for  their  work,  labor,  and  materials  furnished;  and  a  proceeding  thereupon 
to  judgment,  execution,  and  sale  of  the  property  will  divest  the  owner  of  the  fee- 
simple  of  his  estate,  and  vest  the  same  in  the  purchaser  from  the  sheriff. 

ERROR  to  the  court  of  common  pleas  of  Allegheny  county. 

The  heirs  at  law  of  James  Abercrombie  deceased  in  trust  for 
themselves  and  other  lien  creditors  against  George  W.  Holdship, 
and  Thomas  Douthit.  Ejectment  for  a  lot  of  ground  in  Pittsburgh, 
upon  which  a  tan-house  was  erected. 

Doctor  Hernon,  previously  to  the  marriage  of  George  Anshutz 
and  his  wife,  in  contemplation  of  the  same  taking  place,  became 
invested  with  the  legal  title  to  the  lot  or  parcel  of  ground  in  ques- 
tion, in  trust  for  the  separate  use  of  Mr  Anshutz.  All  the  parties 
lived  within  the  city  of  Pittsburgh,  where  the  property  is  situated. 
After  the  marriage,  Mr  Anshutz,  the  husband,  took  possession  of 
the  lot,  as  though  his  wife  had  been  seised  of  the  legal  estate  at 
the  time,  and  no  deed  of  trust  had  ever  been  executed.  This, 
however,  it  would  seem,  he  did  with  the  implied,  if  not  the  ex- 
press, assent  of  Doctor  Hernon,  the  trustee,  as  lie  made  no  objection 
to  it.  After  taking  the  possession,  he  gave  a  lease  of  it  to  Mr  M'Cul- 
lough,  for  a  term  of  six  years.  During  the  term,  Mr  M'Cnllough 
contracted  for  and  caused  a  building  to  be  erected  upon  the  lot, 
with  the  approbation,  and  as  it  appears  from  the  evidence  in  con- 
formity in  some  particulars,  to  the  direction  of  Anshutz.  In  effect- 
ing this,  M'Cullough  contracted  a  mechanic's  debt  or  claim,  which 
was  afterwards,  in  due  time,  filed  in  the  prothonotary's  office, 
as  a  lien  against  the  building  under  a  contract  made  with  him,  as 
the  owner  thereof.  Upon  this  claim  thus  filed  as  a  lien,  a  writ  of 
scire  facias  was  sued  out  of  the  common  pleas  against  M'Cullough, 
and  a  judgment  obtained  therein,  awarding  execution  for  the 
amount  of  the  claim  against  the  building;  which  was  accordingly 
taken  in  execution  afterwards,  and  sold  by  the  sheriff  to  Aber- 
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crombie,  the  ancestor  of  the  defendants  in  error.  These  are  the 
facts  of  the  case,  as  they  appeared  in  evidence,  about  which  there 
does  not  seem  to  have  been  much,  if  any,  controversy.  The  ques- 
tion raised  upon  them  is,  did  the  acts  of  assembly,  securing  to 
mechanics  and  others,  payment  for  their  labor  and  materials  in 
erecting  houses  or  other  buildings  within  the  city  of  Pittsburgh, 
make  the  debt  for  which  the  lot  and  building  was  sold  a  lien  upon, 
the  fee  simple  estate? 

The  court  below,  (Dallas,  president,)  upon  the  authority  of  the 
cases  of  Savoy  v.  Jones,  2  Rawle  350,  and  Anshutz  v.  M'Clelland, 
5  Walla  487,  directed  the  jury  to  find  for  the  plaintiffs. 

M'C  and  less  and  Shaler,  for  plaintiffs  in  error. 
Forward,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — By  the  act  of  the  1st  of  April,  15*03,  which  was 
the  first  that  was  passed  on  the  subject,  the  house  or  building  only 
was  made  subject  to  the  payment  of  debts  created  on  account  of 
materials  furnished  or  work  done  in  constructing  it,  when  con- 
cracted  for  by  the  owner  thereof  himself.  But  as  the  great  object 
was  to  make  mechanics  and  others  secure  in  receiving  payment  for 
their  labour  performed,  and  materials  provided  in  the  erection  of 
buildings,  it  was  found  that  giving  them  a  lien  on  the  building  only, 
where  the  debts  were  created  by  the  owner  himself,  by  his  con- 
tracting for  the  labour  and  materials  used  in  erecting  it,  was  a  very 
inadequate  security:  Because  in  many,  if  not  in  most  instances, 
such  debts  were  created  upon  contracts  made  with  undertakers 
merely  who  were  not  the  owners  of  the  buildings,  but  had  con- 
tracted with  the  owners  to  put  them  up.  This,  therefore,  induced 
the  passage  of  the  act  of  the  17th  of  March,  1806,  which  made 
every  dwelling-house,  or  other  building,  thereafter  constructed  and 
erected,  liable  to  the  payment  of  the  debts  contracted  (omitting  the 
words  "by  the  owners  thereof,"  which  were  in  the  act  of  1803,) 
for,  or  by  reason  of  any  work  done,  or  materials  found  and  pro- 
vided by  any  brickmaker,  bricklayer,  stonecutter,  mason,  lime  mer- 
chant, carpenter,  painter  and  glazier,  ironmonger,  blacksmith,  plas- 
terer and  lumber  merchant,  or  any  other  person  or  persons 
employed  in  furnishing  materials  for,  or  in  the  erecting  and  con- 
structing such  house  or  other  building,  before  any  other  lien,  which 
originated  subsequent  to  the  commencement  of  the  said  house  or 
other  building.  The  omission  of  the  above  words  seems  to  be  the 
most,  if  not  the  only,  material  difference  between  these  two  acts: 
and  as  the  latter  repealed  the  former,  the  change  must  be  consi- 
sidered  the  result  of  design  on  the  part  of  the  legislature.  And  the 
only  motive  which  can  be  discovered,  that  will  account  rationally 
for  this  change,  would  seem  to  be  the  one  already  suggested:  and 
hence  the  words  "  by  the  owner  or  owners  thereof"  were  left  out 
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of  the  act  of  1806,  in  order  to  make  the  house  or  building  subject 
to  the  payment  of  the  debts  created  in  the  erection  and  construction 
of  it,  whether  contracted  by  the  owner  thereof,  or  any  other  person. 
But  the  house  or  building  would  be  no  security  without  the  ground 
upon  which  it  stands,  with  as  much  in  addition  thereto  around  it, 
as  may  be  requisite  to  make  it  answer  the  purpose  for  which  it 
was  intended,  because  without  this  all  the  labor  performed  upon  it 
would  be  of  no  value  whatever;  and  part  of  the  materials  used  in 
the  construction  thereof,  would  be  wholly  unfit  for  use,  and  of  no 
value  elsewhere;  and  the  residue  would  be  of  much  less  value  than 
before  they  were  put  into  it.  It  has,  however,  been  said,  that  the 
owner  of  the  building,  as  mentioned  in  the  act  of  1803,  was  not 
intended  to  rneau  the  owners  of  the  ground,  but  {had  reference  to 
the  person  who  should  cause  the  building  to  be  erected;  and  that 
the  ownership  of  the  house  or  building,  must  therefore  be  consi- 
dered as  distinguishable  from  that  of  the  ground  upon  which  it  is 
erected,  and  not  necessarily  including  it.  But  it  is  manifest  that 
such  could  not  well  have  been  the  meaning  of  the  legislature,  for 
without  the  ground,  the  house  or  building  would  be,  as  must  be  ap- 
parent to  every  one,  of  little  or  no  value;  and  consequently,  would 
have  afforded  no  security  for  the  payment  of  the  debts  contracted 
in  the  constructing  of  it.  It  is  impossible,  therefore,  to  believe  that 
the  legislature,  in  speaking  of  the  owner  of  the  house  or  building, 
did  not  mean  to  include  the  owner  of  the  ground  upon  which  it 
should  be  erected;  and  to  provide  only  for  cases  where  the  owners 
of  the  ground  contracted  the  debts  for  building  thereon.  Besides, 
I  take  it,  that  this  construction  accords  with  the  universal  under- 
standing of  mankind  on  the  subject,  so  far  as  common  parlance  can 
be  made  the  test.  For  when  we  say,  such  a  one  owns  that  house, 
we  mean  also  that  he  owns  the  ground  whereon  it  stands,  with  all 
that  is  requisite  for  the  proper  use  of  it.  This  would  also  seem  to 
agree  with  the  prevailing  notion,  that  the  principal  is  of  more  value 
and  importance,  as  regards  the  price  of  it,  than  the  accessary;  for 
generally  the  cost  of  the  house  or  building  greatly  exceeds  the 
price  or  value  of  the  ground  upon  which  it  is  erected:  and,  there- 
fore, would  seem  to  be  regarded  as  the  principal  and  the  ground 
as  appendant  to  it.  Then  according  to  this  view,  the  house  or 
building  being  considered  the  principal,  it  will  attach  to  itself  the 
ground  upon  which  it  is  erected,  as  also  whatever  may  be  other- 
wise necessary  for  its  occupation  and  use.  This  exposition  of  the 
act  of  1806,  is  sustained  by  the  case  of  Bickel  v,  James,  7  Walls 
9.  And  that  case,  taken  with  Anshutz  v.  M'Clelland,  5  Watts 
487,  would  seem  to  rule  the  present,  and  to  support  the  decision  of 
the  court  below.  Under  the  act  of  the  2Sth  of  March  1808,  when 
the  owner  of  the  house  or  building,  that  is,  the  person  for  whose 
use  and  benefit  it  has  been  erected,  becomes  indebted,  either  for 
the  work  done,  or  the  materials  used  in  the  construction  of  it,  upon 
contracts  made  by  himself,  the  creditor  or  creditors  wishing  to  pro- 
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ceed  against  the  house  or  building,  in  order  to  obtain  payment  of 
their  debts,  may,  after  having  filed  their  claims  within  due  time,  in 
the  prothonotary's  office  of  the  county,  sue  out  writs  of  scire 
facias,  making  the  debtor,  who  is  the  owner  of  the  building,  in 
such  cases  the  defendant:  but  where  the  contractor  or  debtor  is  not 
the  owner  of  the  house  or  building,  then  the  debtor  and  the  owner 
ought  both  to  be  made  defendants  in  the  scire  facias.  M'Cnllough 
must  be  considered  the  owner  of  the  building  here,  and  likewise 
the  debtor;  the  proceeding,  therefore,  by  scire  facias  against  him 
alone  was  proper:  and  the  sale  made  by  the  sheriff  of  the  building 
in  pursuance  thereof,  such  as  under  the  acts  of  assembly,  divested 
both  the  legal  and  equitable  owners  of  the  lot  of  ground,  of  all 
their  right  and  title  thereto. 
Judgment  affirmed. 


M'Farland  against  Newman. 

No  implied  warranty  arises  from  an  unfounded  affirmation  of  soundness  in  the 
sale  of  a  chattel;  hut  for  a  deceitful  representation  of  it,  the  remedy  is  by  an  ac- 
tion ex  delicti). 

A  naked  affirmation  is  not  itself  an  express  warranty,  nor  evidence  of  it;  and 
though  it  may,  in  connection  with  other  circumstances,  be  competent  to  show 
that  the  vendor  had  agreed  to  be  responsible  for  the  truth  of  it,  yet  the  effect  of 
oral  words  in  constituting  an  express  warranty,  is  determinable  net  by  the  court 
but  by  the  jury. 

ERROR  to  the  common  pleas  of  Fayelte  county. 

Newman,  the  plaintiff  below,  brought  an  action  of  assumpsit 
against  M'Farland  on  an  alleged  warranty  of  a  horse  passed  to  him 
as  sound  in  all  respects,  but  the  colt-distemper.  It  was  proved  that 
the  horse  had  a  defluxion  from  the  nose  at  the  time  of  the  bargain; 
that  M'Farland  assured  Newman  it  was  no  more  than  the  ordi- 
nary distemper  to  which  colts  are  subject;  and  that  it  had  been  of 
only  a  few  days'  continuance:  whereas  it  was  testified  that  the 
horse  had  exhibited  the  same  symptoms  all  the  time  M'Farland 
had  him,  (a  period  of  ten  or  eleven  months,)  and  the  evidence  was 
very  strong  that  he  had  an  incurable  disease  called  glanders.  It 
was  testified  also,  that  the  person  of  whom  M'Farland  had  him, 
had  passed  him  away  as  a  glandered  horse,  or  at  least  had  refused 
to  say  to  M'Farland  that  he  was  otherwise;  that  M'Farland  had 
been  told  of  the  true  nature  of  the  disease  by  another  person ;  and 
that  he  himself  had  said  he  feared  it  was,  or  would  become  some- 
thing worse  than  the  distemper.  The  judge  charged  that  know- 
ledge of  unsouudness  without  denial  of  it,  would  not  entitle  the 
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plaintiff  to  recover;  but  that  "  a  positive  averment,  made  by  the 
defendant  at  the  time  of  the  contract,  of  a  material  fact,  is  a  war- 
ranty: that  it  is  part  or  parcel  of  the  contract"  The  jury  found 
for  the  plaintiff',  assessing  damages  at  seventy-five  dollars;  and  the 
defendant  tendered  a  bill  of  exceptions. 

Howel  and  Datvson,  for  plaintiff  in  error,  cited  1  Chit.  Contr. 
134;  5  Hingh.  533;  7  Se.rg.  fy  Ruwle  481;  3  Yeales  462;  8  Cowan 
25;  20  Johns.  196;  1  Johns.  274;  Ibid.  196,  158;  4  Johns.  420,  and 
5  Johns.  354. 

Veech,for  defendant  in  error,  cited  3  Rawle  23;  Ye.lv.  21,  a 
an  notis;  3  Term  Rep.  52;  2  Enst  450;  1.9  Com.  Law  Rep.  267;  2 
Harr.  and  G.  495;  2  Hurr.  and  G.  533;  Chit.  Contr.  135;  2  Cow- 
an 488;  and  8  Cowan  25. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J  — On  no  subject  have  the  decisions  been  so  anoma- 
lous, as  on  warranty  of  chattels;  and  an  attempt  to  arrive  at  a 
satisfactory  conclusion  about  any  principle  supposed  to  be  settled 
by  them,  would  be  hopeless,  if  not  absurd.  Of  such  jarring  mate- 
rials have  they  been  compounded,  that  it  is  impossible  to  extract 
from  them  any  principle  of  general  application;  and  we  are  left  by 
them  in  the  predicament  of  mariners  compelled  to  correct  their 
dead  reckoning  by  an  observation.  The  civil  law  maxim  is, 
doubtless,  that  a  sound  article  is  warranted  by  a  sound  price;  but 
the  common  law  courts  started  with  the  doctrine  that  though  the 
sale  of  a  chattel  is  followed  by  an  implied  warranty  of  title,  and  a 
right  of  action  ex  delicto  for  wilful  misrepresentation  of  the  qua- 
lity; yet  that  the  maxim  caveat  emploi,  disposes  of  all  beside. 
Thus  was  the  common  law  originally  settled;  and  the  current  of 
decision  ran  smooth  and  clear  in  the  channel  thus  marked  out  for 
it,  from  the  days  of  the  year  books,  till  within  a  few  years  past, 
when  it  suddenly  became  turbid  and  agitated:  and,  as  in  the  case 
of  promises  conjured  up  to  elude  the  statute  of  limitations,  it  finally 
ran  wild.  The  judges,  in  pursuit  of  a  phantom  in  the  guise  of  a 
principle  of  impracticable  policy  and  questionable  morality,  broke 
away  from  the  common  law,  not,  however,  by  adopting  the  civil 
law  principle  of  implied  warranty  as  to  soundness,  but  by  laying 
hold  on  the  vendor's  commendation  of  his  commodity,  and  not  at 
first  as  absolutely  constitu  ing  an  express  warranty,  but  as  evi- 
dence of  it.  I  say  the  policy  of  this  principle  is  impracticable, 
because  the  operations  of  commerce  are  such  as  to  require  that  the 
rules  for  its  regulation  admit  of  as  few  occasions  for  reclamation  as 
possible;  and  I  say  its  morality  is  questionable,  because  I  am  una- 
ble to  discern  any  thing  immoral  in  the  bo n a  fide  sale  of  an  article 
represented  to  be  exactly  that  as  which  the  vendor  had  purchased 
it.  It  is  to  be  remembered  that  1  am  speaking  of  the  sale  of  a 
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thing  accepted  by  the  vendee  after  opportunity  had  to  inspect  and 
test  it,  and  not  of  a  sale  in  which  he  was  necessarily  compelled  by 
the  circumstances  to  deal  on  the  faith  of  the  vendor's  description; 
nor  yet  of  a  sale  on  the  concoction  of  which  he  was  overreached 
by  misrepresentation  or  trick.  For  the  latter,  he  doubtless  has  his 
remedy;  but  not  by  an  action  ex  contracts;  and  I  therefore  lay  the 
vendor's  motive  out  of  the  case  as  one  that  can  have  no  legitimate 
influence  on  the  question  of  warranty.  But  a  positive  assertion  of 
what  he  knew  not  to  be  either  true  or  false,  is  as  unconscionable, 
and  might  be  as  injurious,  as  an  intentional  falsehood;  and  what  is 
the  vendee's  remedy  for  it  where  the  scienter  can  not  be  proved? 
The  fallacy  of  the  question,  is  in  assuming  that  he  ought  to  have 
any  remedy  at  all.  The  relation  of  buyer  and  seller,  unlike  that  of 
cestui  gue  trust,  attorney  and  client,  or  guardian  and  ward,  is  not 
a  confidential  one;  and  if  the  buyer,  instead  of  exacting  an  explicit 
warranty,  chooses  to  rely  on  the  bare  opinion  of  one  who  knows 
no  more  about  the  matter  than  he  does  himself,  he  has  himself  to 
blame  for  it.  If  he  will  buy  on  the  seller's  responsibility,  let  him 
evince  it  by  demanding  the  proper  security;  else  let  him  be  taken 
to  have  bought  on  his  own.  He  who  is  so  simple  as  to  contract 
without  a  specification  of  the  terms,  is  not  a  fit  subject  of  judicial 
guardianship.  Reposing  no  confidence  in  each  other,  arid  dealing 
at  arms  length,  no  more  should  be  required  of  parties  to  a  sale, 
than  to  use  no  falsehood;  and  to  require  more  of  them,  would  put 
a  stop  to  commerce  itself  in  driving  every  one  out  of  it  by  the  ter- 
ror of  endless  litigation.  Yet  such  would  be  the  tendency  of  the 
civil  law  scion  which  the  judges  have  been  laboring  to  engraft  on 
the  common  law  stock.  It  would  be  curious  but  unprofitable  to 
to  trace  their  advances  towards  the  object  by  their  footsteps  in  the 
cases.  In  none  of  them  have  I  discovered  any  principle  so  plau- 
sible as  that  assumed  by  the  judge  who  tried  the  present  cause,  that 
an  avermentof  a  material  fact  is  part  of  thecontract — a  position, how- 
ever, that  will  not  bear  a  moment's  examination.  A  sale  is  a  contract 
executed,  on  which,  of  course,  no  action  can  be  directly  founded;  but 
an  action  may  be  founded  directly  on  a  warranty,  and  it  was  doubt- 
ed in  Stuart  v.  Wilkins,  Dong.  18,  whether  an  action  could  be 
maintained  for  a  breach  of  it  in  any  other  way;  consequently,  though 
k  is  a  concomitant,  it  is  also  a  collateral,  self-existent  contract;  and 
no  more  a  part  of  the  sale,  than  a  covenant  of  warranty  in  a  deed, 
is  part  of  the  conveyance.  It  is  not  easy  to  say  what  notions  had 
previously  been  entertained;  but  for  a  short  time  after  the  new  doc- 
trine had  been  broached,  the  distinction  between  representation  and 
warranty  was  ostensibly  observed.  But  in  Woodv.  Smith,  4  Car. 
S?  Payne  45,  it  was  resolved  "that  whatever  a  person  repre- 
sents, is  a  warranty:"  and  thus  the  previous  distinction,  flimsy  and 
inoperative  as  it  had  become  in  practice,  was  formally  laid  aside. 
And  that  the  court  went  even  further,  is  manifest  from  a  glance  at 
the  circumstances.  The  plaintiff,  chaffering  for  a  mare,  had  said 
ix. — p 
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interrogatively,  "  She  is  sound  of  course,"  and  the  defendant  had 
replied  "  Yes,  to  the  best  of  my  knowledge;"  but  to  the  direct  ques- 
tion, "  Will  you  warrant  her,"  he  answered,  "  I  NEVER  WARRANT, 
1  would  not  even  warrant  myself."  Yet  in  the  teeth  of  this  per- 
emptory refusal,  it  was  adjudged  that  he  had  actually  entered  into 
an  express  warranty,  and  that  the  plaintiff'  had  purchased  on  the 
faith  of  it.  This  conclusion  is  so  forced,  unnatural,  and  opposed  to 
the  very  declared  understanding  and  intent,  that  one  is  tempted  to 
think  the  court  had  so  far  lost  sight  of  the  nature  of  a  warranty  as 
to  have  forgotten  that  it  is  a  contract;  "that  the  assent  to  every 
contract  must  be  mutual;  that  every  agreement  must  be  so  certain 
and  complete  that  each  party  may  have  an  action  on  it;  and  that  it 
would  be  incomplete  if  either  party  withheld  his  assent  to  its 
terms.'*  ,  I  quote  these  common  place  principles  from  Mr.  Chilly's 
Treatise  on  Contracts,  because  I  happen  to  have  the  book  at  hand. 
It  is  true,  he  says,  that  in  many  cases  the  law  implies  the  party's 
assent  to  a  promise;  but,  he  also  says,  that  such  a  contract  is  an 
implied  one,  and  our  business,  at  present,  is  with  the  elements  of 
an  express  warranty.  Now  it  is  not,  and  can  not  be,  a  wholesome 
interpretation  which  involves  a  party  in  engagements  he  never 
dreamed  of  contracting,  or  to  which  he  expressly  refused  to  assent. 
If  it  is  true,  as  it  is  said  to  be,  that  the  plain,  ordinary,  and  popular 
sense  of  words  shall  prevail,  in  preference  to  their  strict  grammati- 
cal sense,  the  decision  in  Wood  v.  Smith  is  more  than  questiona- 
ble; for  that  the  parties  themselves  put  no  such  meaning  on  their 
discourse,  as  did  the  court,  is  evident  from  the  plaintiff's  request 
that  the  defendant  would  annex  a  warranty  to  his  representation, 
and  from  the  defendant's  refusal  to  do  so.  After  that,  it  is  hard  to 
see  what  room  there  was  for  interpretation.  Even  the  civil  law 
implication  of  warranty,  if  it  were  inadmissible  on  no  other  ground, 
would  be  repressed  by  it,  on  the  foot  of  the  maxim,  expressum 
facit  cessare  taciturn.  It  may  be  said  in  extenuation,  that  the 
court  did  not  hold  the  defendant  to  a  warranty  of  the  mare's  sound- 
ness, but  only  to  a  warranty  of  soundness  to  the  best  of  his  know- 
ledge. So  much  the  worse.  He  had  refused  to  enter  into  any 
warranty  whatever,  and  it  would  have  required  no  greater  stretch 
to  hold  that  he  had  entered  into  a  general  warranty  of  soundness, 
than  to  hold  that  he  had  entered  into  a  special  warranty  of  what  he 
thought  or  knew.  It  would,  too,  have  relieved  the  court  from  the 
awkwardness  of  resting  the  recovery  on  the  collateral  warranty  of 
an  immaterial  fact  which,  assigned  as  a  breach,  would  not  have 
entitled  the  plaintiff  even  to  nominal  damages.  And  what  makes 
the  judicious  grieve,  is  that  all  this  violence  to  the  ancient  princi- 
ples of  the  law  was  gratuitous;  for,  as  in  Chandler  v.  Lopus,  as 
well  as  in  the  case  before  us,  the  plaintiff  had  a  remedy  as  effica- 
cious by  an  action  for  the  deceit. 

It  will  be  perceived  that  these  remarks  do  not  touch  the  case  of 
Borrekins  v.  Be  van,  3  Rawle  23,  in  which  it  was  held  that  an 
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implied  warranty  arises,  that  the  article  is  specifically  that  as  which 
it  is  sold. 

The  essential  error  of  the  present  case,  however,  is  that  the 
judge  put  a  legal  interpretation  on  oral  words,  and  made  it  matter 
of  positive  direction.  In  the  British  courts,  revision  on  writ  of 
error  is  unfreqiient;  and  points  like  the  present,  are  usually  deter- 
mined on  motions  for  new  trials,  in  which  the  judges  review  not 
only  the  law,  but  the  evidence  in  relation  to  its  capacity  to  sustain 
the  verdict.  Hence,  they  began  imperceptibly  to  deal  indiscrimi- 
nately with  matter  of  fact  and  matter  of  law  as  equally  within 
their  province,  without  troubling  themselves  with  distinctions  as 
to  what  more  properly  belongs  to  the  jury.  In  our  own  state, 
where  abstract  principles  are  settled  by  the  court  of  the  last  resort 
on  bills  of  exceptions,  the  functions  of  the  judge  and  those  of  the 
jury,  are  more  carefully  separated  and  particularly  denned.  Now 
it  is  obvious  that  the  sense  of  words  used  in  conversation,  and  what 
the  parties  meant  to  express  by  them,  is  for  the  jury  to  determine, 
and  not  for  the  court.  It  is  the  conceded  province  of  the  court  to 
expound  the  meaning  of  an  instrument;  but  that  it  extends  not  to 
words  uttered,  of  which  there  can  be  no  tenor,  is  evident  from  the 
uniformity  with  which  it  is  spoken  of  in  reference  to  the  interpre- 
tation of  writings.  The  same  thing  is  evident  also  from  the  nature 
of  the  judicial  function,  which  is  exercised  only  on  facts  supposed 
to  be  established.  The  terms  of  assent,  where  proof  of  the  con- 
tract depends  upon  testimony,  necessarily  present  a  question  of 
fact,  while  words  embodied  in  an  instrument  readily  admit  of 
interpretation.  Hence,  it  was  said  by  Chief  Justice  Abbot,  2 
Barn,  and  Cress.  634,  "that  where  the  whole  matter  passes  in  parol, 
all  that  passes  may  sometimes  be  taken  together;  but  not  always, 
because  matters  talked  of  at  the  commencement  of  a  bargain,  may 
be  excluded  by  the  language  used  at  its  termination:  but  if  the 
contract  be,  in  the  end,  reduced  to  writing,  nothing  which  is  not 
found  in  the  writing,  can  be  considered  as  a  part  of  the  writing." 
The  distinction  is  more  pointedly  indicated  in  the  American  cases. 
"The  counsel  of  the  plaintiff,"  said  Chief  Justice  Marshall  in  Levy 
v.  Gadsby,  3  Cra,  186,  "•  has  also  contended  that  although  the 
paper  writing  produced  would,  on  the  face  of  it,  import  a  usurious 
contract,  yet  that  the  jury  might  possibly  have  inferred  from  it,  cer- 
tain extrinsic  facts  which  would  have  shown  the  contract  not  to 
have  been  within  the  act.  But  in  this  case,  the  question  arises  on 
a  written  instrument;  and  no  question  is  more  clearly  settled  than 
that  the  construction  of  written  evidence  is  with  the  court."  The 
converse  was  asserted  in  Sidewell  v.  Evans,  1  Penns.  Hep.  383, 
where  it  was  ruled  that  a  judge  can  not  be  required  to  give  a  legal 
construction  to  the  words  of  a  witness.  That  the  construction  of 
an  oral  agreement  belongs  to  the  jury,  and  that  parol  evidence 
connected  with  a  writing  draws  the  whole  from  the  court,  is  so 
often  repeated  in  our  own  reports,  that  I  forbear  to  enumerate  the 
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cases;  and  I  particularly  advert  only  to  Harper  v.  Kean,  11  Serg. 
$•  Rawle,  280,  in  which  the  expression  of  an  opinion  on  the 
meaning  of  letters  in  connection  with  verbal  communications  was 
held  not  to  be  erroneous,  only  because  the  jury  were  directed  to 
judge  of  the  contract  for  themselves. 

As  the  cause  goes  back  to  another  jury,  it  is  proper  to  intimate 
the  principle  on  which  a  correct  decision  of  it  must  depend. 
Though  to  constitute  a  warranty  requires  no  particular  form  of 
words,  the  naked  averment  of  a  fact  is  neither  a  warranty  itself, 
nor  evidence  of  it.  In  connection  with  other  circumstances,  it  cer- 
tainly may  be  taken  into  consideration;  but  the  jury  must  be  satis- 
fied from  the  whole,  that  the  vendor  actually,  and  not  construct- 
ively, consented  to  be  bound  for  the  truth  of  his  representation. 
Should  he  have  used  expressions  fairly  importing  a  willingness  to 
be  thus  bound,  it  would  furnish  a  reason  to  infer  that  he  had  inten- 
tionally induced  the  vendee  to  treat  on  that  basis;  but  a  naked 
affirmation  is  not  to  be  dealt  with  as  a  warranty,  merely  because 
the  vendee  had  gratuitously  relied  on  it;  for  not  to  have  exacted  a 
direct  engagement,  had  he  desired  to  buy  on  the  vendor's  judg- 
ment, must  be  accounted  an  instance  of  folly.  Testing  the  ven- 
dor's responsibility  by  these  principles,  justice  will  be  done  with- 
out driving  him  into  the  toils  of  an  imaginary  contract. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Downer  against  Downer. 


A  testator  devised  to  his  son  a  part  of  his  real  estate,  subject  to  the  payment 
of  a  certain  sum,  and  directed  his  executors  to  sell  all  the  rest  of  his  real  estate 
and  divide  the  proceeds  amongst  his  children.  The  son  refused  to  accept  the 
devise  upon  the  terms  stipulated;  hut,  treating  that  part  of  the  estate  devised  to 
him  as  a  lapsed  devise,  he  petitioned  the  orphans'  court  for  a  writ  of  partition  and 
valuation,  which  wag  regularly  proceeded  in;  he  took  the  same  at  the  valuation; 
it  was  confirmed  to  him,  and  he  went  into  possession.  The  executors,  treating 
this  proceeding  as  illegal,  proceeded  under  the  powers  contained  in  the  will  and 
sold  the  property  to  four  other  of  the  heirs,  who  brought  ejectment  for  it: 
Held,  that  the  proceeding  of  the  orphans'  court  was  void,  because  there  was  no 
intestacy:  and  the  proceeding  of  the  executors  was  void,  because  they  had  no 
power  under  the  will  to  sell  this  property:  and  that  the  proper  remedy  was  a 
proceeding  in  the  orphans'  court,  under  the  act  of  the  24th  of  February  1834, 
to  compel  the  payment  of  the  legacies  charged  upon  the  land  as  devised,  and 
thus  sell  it  for  the  benefit  of  the  legatees. 

ERROR  to  the  special  court  of  common  pleas  of  Fayetle  county. 
Hiram  Downer,  Ruth  Downer,  Sarah  Downer  and  Rachel  Dow- 
ner against  Levi  Downer.     Ejectment  for  a  lot  of  ground  in  Union 
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town,  called  the  "  Tan  Yard  Lot."  Jonathan  Downer,  the  father 
of  the  parties  died  seised  of  the  lot  in  coniroversy,  having  first 
made  his  will,  the  material  parts  of  which  are  as  follows: 

"Thirdly,  I  give  and  devise  unto  my  son,  the  said  Levi  Downer, 
the  lot  of  ground  in  Union  town,  commonly  called  the  Tan  Yard 
Lot,  containing  about  one  acre  and  a  quarter,  with  the  appurten- 
ances, and  for  the  proper  use  and  behoof  of  him,  his  heirs  and  as- 
signs forever.  Provided,  however,  that  he  shall  pay  over  to  my 
executors  for  the  benefit  of  the  legatees,  hereafter  mentioned,  the 
sum  of  3500  dollars,  in  four  payments,  viz:  500  dollars  within 
three  calendar  months  after  my  decease,  and  1000  dollars  yearly 
afterwards,  until  the  whole  is  paid.  I  also  give  him  all  my  inte- 
rest in  the  stock  in  the  tan  yard  aforesaid,  which  shall  be  in  full  of 
all  demands  against  my  estate." 

"  Fifthly,  It  is  my  will  that  my  executors,  as  soon  after  my  de- 
cease as  convenient,  expose  to  sale  the  whole  of  my  real  estate  not 
otherwise  disposed  of  in  this  my  will,  and  divide  the  proceeds 
thereof  in  the  following  mariner,  after  all  my  debts  and  legacies 
have  been  paid,  viz:  To  my  daughter,  Ann  Beeson,  one-seventh 
part;  to  my  daughter,  Elizabeth  Allen,  one-seventh  part;  to  my 
daughter,  Drusilla  West,  one-seventh  part;  to  my  daughter,  Ruth 
Downer,  one-seventh  part;  to  my  daughter,  Sarah  Downer,  one- 
seventh  part;  to  my  son,  Springer  Jonathan  Downer,  one-seventh 
part;  to  my  daughter,  Rachel  Downer,  one-seventh  part." 

Levi  Downer,  the  devisee,  refused  to  accept  the  devise  upon  the 
terms  mentioned  in  the  will,  of  which  he  gave  notice  to  the  exe- 
cutors and  the  legatees  in  writing,  dated  the  5th  of  September  1833, 
In  March  1334,  the  said  Levi  Downer  presented  a  petition  for  a 
writ  of  partition  and  valuation  of  the  said  lot  of  ground  and  the 
other  parts  of  the  real  estate  of  the  deceased,  which  was  awarded 
by  the  court,  and  the  inquest  returned  that  the  estate  would  accom- 
modate three  of  the  heirs,  and  they  valued  each  one,  and  the  said 
Levi  Downer,  as  the  eldest  son,  came  into  court  upon  the  return 
thereof,  and  took  the  Tan  Yard  Lot  at  the  valuation,  and  entered 
into  recognisances  for  the  payment  of  the  shares  of  the  other  heirs, 
and  went  into  possession.  The  executors,  treating  this  as  an  illegal 
proceeding,  advertised  the  said  "Tan  Yard  Lot"  for  sale,  on  the 
15th  of  December  1S34,  and  sold  the  same  to  the  plaintiffs  and 
conveyed  it  to  them  by  deed,  dated  the  2d  of  June  1835.  Where- 
upon they  brought  this  ejectment. 

The  court  below,  (Grier,  president,)  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover. 

Howell  and  Coulter,  for  plaintiffs  in  error. 
Veech  and  Dawson,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 
ROGERS,  J. — The  testator  devised  to  his  son,  Levi  Downer,  the 
ix. — F* 
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defendant,  the  premises  in  dispute,  to  him,  his  heirs  and  assigns 
forever:  provided,  however,  that  he  shall  pay  over  to  his  execu- 
tors, for  the  benefit  of  the  legatees  thereafter  mentioned,  the  sum 
of  3500  dollars,  in  four  payments:  viz.  500  dollars  within  three 
calendar  months  after  his  decease,  and  1000  dollars  yearly  after- 
wards, until  the  whole  was  paid.  This  is,  most  clearly,  a  condi- 
tional estate,  for  where  land  is  granted  to  a  person  "on  condition," 
or  "provided  always,"  or  "if  it  shall  so  happen,"  or  so  "that  he 
pay  to  another  a  specific  sum,"  within  a  specified  time,  it  vests  in 
him  a  conditional  estate,  and  if  he  does  not  punctually  make  pay- 
ment of  the  money,  his  estate  has  become  voidable  by  entry.  Co. 
Litt.  303;  Wheeler  v.  Walker,  2  Conn.  Rep.  201.  The  devisee  hav- 
ing refused  to  pay  or  accept  the  devise,  according  to  the  authority 
of  the  case  of  Wheeler  v.  Walker,  it  reverted  to  the  heirs  of  the 
devisor,  who  had  a  right  to  enter,  for  the  condition  broken  and  bring 
suit  by  ejectment  for  the  recovery  of  the  land.  In  the  case  cited, 
the  question  was,  whether  it  was  a  devise  of  an  estate  to  the  son, 
in  trust  to  pay  a  certain  sum  to  the  widow  and  a  certain  sum  to 
each  of  the  daughters,  within  a  specified  time,  or  whether  it  was  a 
condilional  estate.  The  court  held  it  to  be  a  conditional  estate,  and 
as  such  the  action  by  ejectment  by  the  heirs  would  lie  to  recover 
the  possession.  Whereas,  if  it  had  been  a  trust,  as  was  contended, 
the  remedy  would  have  been  only  in  chancery.  It  is  not  to  be 
understood  the  court  decided  that  even  in  the  case  of  a  conditional 
devise,  the  daughters  might  not  enforce  payment  of  the  money 
payable  to  them  by  application  to  a  court  of  chancery.  Nor  do  I 
understand  them  to  intimate,  but  directly  the  contrary,  that  the 
recovery  of  the  heirs  enures  to  their  sole  and  exclusive  benefit, 
divested  of  the  lien  of  the  money  ordered  to  be  paid  by  the  testator 
to  his  widow  and  daughters.  It  would  be  unreasonable  and  unjust 
to  hold  that  the  refusal  of  the  devisee  to  accept,  or  his  subsequent 
failure  to  pay,  could  operate  so  injuriously  to  their  rights.  But  this 
would  seem  to  be  the  effect  of  the  decision  of  the  learned  judge 
who  tried  this  cause,  for  if  the  devisee  died  intestate,  so  far  as  this 
property  is  concerned,  it  would  seem  to  follow  that  the  proceeds, 
or  the  land  itself,  must  be  equally  divided  among  all  the  heirs  of 
the  testator,  to  the  exclusion  of  the  rights  of  those  members  of  the 
family  to  whom  this  money  is  bequeathed.  This  construction  would 
undoubtedly  defeat  the  intention  of  the  testator,  which  is  the  car- 
dinal rule.  The  court  consider  this  as  a  lapsed  devise,  but  a  lapsed 
devise  is  where  the  devisee  dies  after  the  making  of  the  will  and 
before  the  testator.  But  here  the  devisee  is  still  alive,  and  the 
estate  immediately  vested,  upon  the  death  of  the  testator,  as  a  con- 
ditional fee  simple.  Hayden  v.  Stoughton,  5  Pick.  Rep.  533.  This 
was  a  condition  subsequent,  and  the  estate  vested  immediately  in 
virtue  of  the  devise.  The  fee  does  not  rest  in  abeyance  until  the 
devisee  accepts  the  devise,  nor  until  he  pays  the  money.  Whether 
a  person  dies  testate  or  intestate  must  be  determined  at  the  death 
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of  the  testator,  and  cannot  rest  on  matters  of  subsequent  occurrence. 
If  this  be  so,  the  question  is,  what  power  had  the  executors  to  sell? 
Their  power  by  the  will  only  extends  to  the  sale  of  such  real  estate 
as  was  not  otherwise  disposed  of  by  the  testator.  From  this  it 
necessarily  results  that  the  sale  to  the  plaintiffs  by  the  executors  is 
void,  and  that  the  title  of  the  defendant,  derived  from  the  proceed- 
ings of  the  orphans'  court,  is  also  void. 

It  at  one  time  occurred  to  us,  on  the  authority  of  Wheeler  v. 
Walker,  2  Conn.  Rep.  201,  that  this  suit  might  be  supported  by  the 
plaintiffs,  as  the  heirs  of  the  testator.  And  this  is  so  at  common 
law;  but  since  the  passage  of  the  act  the  24th  of  February,  1834, 
which  gives  a  remedy  to  the  legatee,  the  remedy  by  ejectment  is 
taken  away,  as  it  would  be  in  the  teeth  of  another  act,  which  de- 
clares, that  in  all  cases  where  a  remedy  is  provided,  or  duty  enjoined, 
or  any  thing  directed  to  be  done,  by  any  act  or  acts  of  this  common- 
wealth, the  direction  of  said  acts  shall  be  strictly  pursued,  &c.  The 
act  of  the  24th  February,  1834,  enacts,  that  "  when  a  legacy  is  or 
shall  be  hereafter  charged  upon  or  payable  out  of  real  estate,  it  shall 
be  lawful  for  the  legatee  to  apply  by  bill  or  petition  to  the  orphans' 
court  having  jurisdiction  of  the  accounts  of  the  executor  of  the  will 
by  which  such  legacy  was  bequeathed;  whereupon  such  court, 
having  caused  due  notice  to  be  given  to  such  executor,  and  to  the 
devisee  or  heirs,  as  the  case  may  be,  of  the  real  estate  charged  with 
such  legacy,  and  to  such  other  person  interested  in  the  estate  as 
justice  may  require,  may  proceed,  according  to  equity,  to  make  such 
decree  or  order  touching  the  payment  of  the  legacy  out  of  such  real 
estate  as  may  be  requisite  and  just.  Although  the  interest  which 
the  plaintiffs  have  under  the  devise  is  not  technically  a  gift,  or  legacy, 
yet  it  may  be  considered  an  interest  payable  out  of  the  real  estate 
devised.  The  land  is  the  fund  to  which  the  beneficiaries  must  look 
for  the  payment  of  the  pecuniary  bequest  to  them.  They  have  no 
personal  action  against  the  devisee,  he  having  refused  to  accept  the 
devise,  and  unless  the  fund  is  made  available  to  them,  they  are 
without  remedy.  This  is  a  remedial  act,  and  it  would  impair  its 
usefulness  to  give  it  a  narrow  construction.  The  act  provides  for 
calling  all  the  parties  in  interest  before  the  court,  who  have  power 
in  the  premises  to  do  all  a  court  of  chancery  could  do,  and  under 
their  plastic  hands  to  administer  justice  in  a  most  complete,and  ample 
manner.  In  the  case  at  bar  they  may  order  the  property  to  be  sold 
and  may  distribute  the  proceeds,  paying  in  the  first  place  the  pecu- 
niary bequest  to  the  legatees,  and  if  any  thing  should  remain,  dis- 
tributing the  surplus  to  the  heirs  of  the  devisor.  Cases  may  arise 
where  a  devisee  may  refuse  to  accept  a  devise  of  greater  value  than 
the  money  charged  upon  it.  If  such  a  case  should  occur  it  would 
be  but  equitable  that  it  should  enure  to  the  benefit  of  all  the  heirs 
and  not  exclusively  to  the  legatees. 

Judgment  affirmed. 
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Lawrence  against  Hunter. 

If  one  enter  upon  land  lying  north  of  the  Ohio  'and  west  of  the  Allegheny 
rivers,  and  make  an  improvement,  and  procure  the  deputy  surveyor  to  make 
a  survey  on  the  ground,  without  a  warrant  or  other  authority,  such  survey  is 
competent  evidence  of  the  extent  of  the  claim  of  the  settler,  and  if  he  continue 
in  possession  for  twenty-one  years,  under  such  claim,  the  act  of  limitation  will 
protect  him  in  his  title,  to  the  extent  of  his  claim,  as  designated  by  his  survey, 
which  is  to  be  regarded  as  made  under  colour  of  authority  in  such  case. 

An  action  of  ejectment  cannot  be  maintained  in  the  name  of  the  original  war- 
rantee for  the  use  of  another  person,  upon  proof  that  such  person  derived  title 
from  one  who,  for  a  long  time,  claimed  to  be  the  owner  of  the  warrant  and  re- 
turned it  for  assessment  and  taxation:  there  must  be  proof  of  title  existing  in 
the  plaintiff  when  the  suit  is  brought,  or  there  can  be  no  recovery. 

ERROR  to  the  common  pleas  of  Beaver  county. 

James  Hunter  against  Philip  Lawrence  and  Eli  Evans.  This 
was  an  action  of  ejectment  to  recover  the  possession  of  424  acres 
of  land.  The  defendants  took  defence  for  100  acres. 

The  plaintiff  gave  in  evidence  a  warrant  to  James  Hnnter,  of 
the  14th  of  April  1792,  a  survey  made  upon  it,  on  the  12th  of  Feb- 
ruary 1795,  of  424  acres  and  allowance  regularly  returned.  It 
was  marked  on  the  record,  that  the  beneficial  owner  of  the  war- 
rant is  the  Farmers  and  Mechanics'  Bank,  of  Philadelphia.  Enoch 
Marvin  was  examined  as  a  witness,  and  testified  that  he  was  the 
agent  of  the  Population  Company,  (from  whom  the  bank  derives  its 
title,)  from  1809  till  1812,  when  the  company  was  dissolved,  and 
he  became  the  agent  of  Griffith  &  Wallace,  and  that  this  tract  and 
others  was  put  into  his  care  by  the  company  to  attend  to  paying 
taxes,  selling,  £c.,  &c.  And  it  was  also  in  evidence,  that,  on  the 
15th  of  February  1810,  the  Population  Company,  by  their  agent, 
Enoch  Marvin,  filed  in  the  commissioners'  office  of  Beaver  county, 
for  the  purposes  of  assessment  and  taxation,  a  list  of  the  tracts  of 
land  owned  by  the  company,  in  which  list  or  statement  the  tract  in 
dispute  is  included.  The  plaintiff  also  gave  in  evidence  a  deed 
from  John  Field  and  others,  trustees  of  the  Population  Company, 
to  Robert  Bowne,  dated  the  30th  of  October  1811,  for  this  tract 
amongst  others,  and  it  was  admitted  that  the  title  was  regularly 
derived  from  Robert  Bowne  to  Griffith  and  Wallace,  a  deed  from 
William  Griffith  and  Wife  and  John  B.  Wallace  and  Wife  to  the 
Farmers  and  Mechanics'  Bank,  dated  the  1st  of  December  1S18, 
for  this  tract  among  others.  Power  of  attorney  from  William  Grif- 
fith &  John  B.  Wallace  to  Enoch  Marvin,  dated  the  31st  of  Decem- 
ber 1813.  A  lease  from  William  Griffith  &  John  B.  Wallace  to 
George  Lawrence,  dated  the  10th  of  October  1817,  describing  the 
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tract  leased,  200  acres,  more  or  less,  and  including  the  cleared  land, 
late  in  the  possession  of  George  Lawrence,  from  the  date  of  the 
case  to  the  1st  of  April  next.  A  lease  from  the  same  to  the  same, 
dated  the  1st.  of  April  1818,  for  one  year.  A  letter  from  William 
Grimshaw,  Esq.,  to  James  Allison,  Esq.,  dated  the  15th  of  October 
1833.  Notice  dated  the  16th  of  December  1833,  addressed  to 
George  Lawrence  or  the  person  in  possession  of  the  land,  requiring 
the  possession  to  be  delivered  up  to  the  Farmers  and  Mechanics' 
Bank.  William  Caines,  late  shariff,  proved  the  service  of  the  no- 
tice on  Thomas  Foster,  the  tenant  on  the  land  formerly  occupied 
by  George  Lawrence  on  the  30th  of  December  1833.  Enoch  Mar- 
vin proves  that  the  tract  of  land  he  leased  to  George  Lawrence  is 
the  same  tract  that  is  warranted  in  the  name  of  James  Hunter,  and 
Mr  Caines,  proves  that  Eli  Evans  was  in  possession  at  the  time  he 
sued  the  ejectment  of  the  same  tract  of  land,  that  he  served  the 
notice  on  Foster  to  give  up  the  possession  of.  On  the  part  of  the 
defendants  a  number  of  witnesses  were  examined,  who  proved 
that  Philip  Lawrence,  Sen.,  was  in  possession  of  this  tract  in  the 
year  1796,  lived  two  or  three  years  on  it  and  died;  that  after  the 
death  of  the  old  man,  George  and  Philip  lived  on  it,  until  the  year 
1808,  when  Philip  left  it  and  went  down  the  river;  returned  in 
1810  or  1811,  and  came  on  the  same  tract.  George  lived  on  the 
old  improvement;  that  George  and  Philip  wanted  to  divide  it,  and 
called  on  old  Mr  Fiuikhouser,  Jacob  Joho  and  Nicholas  Main;  that 
they  made  a  line  without  a  compass,  which  they  supposed  would 
make  100  acres,  more  or  less,  on  the  east  end  of  the  tract;  that 
Philip  and  George  were  both  present,  and  that  it  was  done  by 
marks  on  the  ground;  this  was  in  1810  or  1811.  Philip  went  on 
it  within  six  months  after  it  was  divided,  and  built  a  house,  and 
continued  to  reside  on  it  until  1835,  when  he  left  it;  that  in  1813, 
there  were  eight  acres  cleared  and  fenced.  On  the  cross-examina- 
tion of  Nicholas  Main,  he  stated  that  when  Philip  went  away,  in 
1808,  he  sold  his  interest  to  George;  that  he  was  away  one  or  two 
years,  and  that  when  he  came  back  he  made  some  agreement  with 
George  to  come  on  the  land,  and  afterwards  it  was  agreed  that 
Philip  was  to  have  this  100  acres.  The  duplicates  containing  the 
assessment  of  taxes  from  1811  to  1835,  both  years  inclusive,  show- 
ing the  assessment  of  100  acres  of  land  to  Philip  Lawrence,  during 
the  whole  of  that  time  and  several  of  the  witnesses  prove  the  pay- 
ment of  the  taxes  by  Philip  Lawrence. 

The  defendants  further  offered  to  give  in  evidence  the  notes  of 
James  Carother,  Esq.,  a  former  deputy  surveyor  of  the  said  county, 
(who  was  dead  before  the  bringing  of  this  suit,)  of  a  survey  made, 
on  the  9th  day  of  March  }802,  by  the  said  deputy  surveyor,  for 
Philip  Lawrence,  Jun.,  on  his  actual  settlement  upon  the  land  in 
dispute,  and  offered  to  follow  up  the  same,  by  evidence  proving  in 
add.tion  to  that  already  given,  that  the  aforesaid  100  acres  allotted 
to  the  said  Philip,  by  the  division  line  aforesaid,  were  laid  off  to 
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him  on  the  eastern  part  of  the  tract  of  land  surveyed  by  the  deputy 
surveyor  aforesaid,  and  that  the  said  Philip  Lawrence,  from  the 
time  of  the  said  division,  continued  in  possession  of  the  part  laid 
off  to  him  for  more  than  twenty-one  years  afterwards,  and  before 
the  bringing  of  this  suit,  and  paid  all  the  taxes  thereof  during 
that  whole  period  of  time.  The  counsel  of  the  said  defendant  at 
the  same  time  stating  that  the  said  evidence  was  offered  for  the 
purpose  of  showing  the  extent  of  the  possession  of  Philip  Law- 
rence, and  of  claiming  title  to  the  whole  of  the  land  laid  off  to  him 
as  aforesaid,  within  the  survey  made  by  the  deputy  surveyor,  by 
the  statute  of  limitations. 

This  evidence,  so  far  as  respects  the  survey  offered,  was  objected 
to  by  the  plaintiff,  on  the  ground,  that  no  authority  was  shown  by 
which  the  deputy  surveyor  made  it.  And  the  court  sustained  the 
objection  and  sealed  a  bill  of  exception. 

The  plaintiff  also  gave  in  evidence  the  record  of  an  ejectment, 
Timothy  Pearceable,  lessee  of  James  Hunter  v.  Philip  Lawrence, 
tenant  in  possession,  in  the  circuit  court  of  Allegheny  county,  No. 
62,  of  September  term,  1802.  February  2d,  1823,  arbitrated. 
February  22d,  1823,  arbitrators  chosen,  report  of  arbitrators  in 
favour  of  defendant,  and  judgment  for  costs  March  17th,  1823. 
On  the  part  of  the  defendant,  Joseph  Hoops  and  William  M'Cal- 
lister  were  examined  as  to  examining  and  tracing  the  division  line, 
and  for  the  purpose  of  ascertaining  the  northern  boundary  of  the 
warrant.  Mr  M'Callister  proved  that  he  found  no  marks  on  the 
division  line  older  than  twenty  years. 

The  defence  relied  on  was,  that  by  the  plaintiff's  own  showing 
the  title  to  the  land  was  not  in  the  plaintiff;  and  unless  the  plaintiff 
has  title  he  cannot  recover:  that  the  defendant  is  protected  by  the 
statute  of  limitations  to  the  whole  extent  of  his  claim. 

The  court  below  was  of  opinion  that  the  plaintiff  was  entitled  to 
recover  all  the  land  except  what  was  embraced  within  the  defend- 
ant's improvement,  and  of  which  he  had  adverse  possession  for 
twenty-one  years. 

JJgnew,  for  plaintiff  in  error. 

Possession  of  the  whole  survey  embracing  the  unimproved  parts 
which  the  law  casts  upon  the  owner  of  the  title,  is  a  presumption 
of  law;  and  the  principle  that  there  shall  be  no  constructive  pos- 
session beyond  his  actual  occupancy  in  favor  of  a  settler  or  tres- 
passer, is  founded,  not  so  much  upon  the  illegality,  as  it  is  upon  the 
uncertainty,  of  his  possession. 

Every  wrongful  disseisin  or  entry  under  a  title  merely  colorable 
is  illegal;  yet  the  disseisor  or  person  entering  under  color  of  title 
may  acquire  possession  beyond  his  mere  improvements,  where  there 
is  a  certainty  of  boundary  or  lines  by  which  the  extent  of  his  pos- 
session may  be  ascertained. 

This  presumptive  possession  of  the  owner  is  therefore  like  every 
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other  legal  presumption,  which  may  be  disproved  by  the  fact.  In 
no  case  in  Pennsylvania  have  the  decisions  on  the  statute  of  limita- 
tions gone  farther  than  to  decide,  that  the  possession  of  a  settler  or 
trespasser  cannot  be  extended  by  construction  beyond  his  improve- 
ments or  fences,  where  he  has  no  known  boundaries;  or  having 
boundaries  designated  by  private  bounds,  is  without  the  aid  of  ac- 
companying circumstances  showing  that  he  had  ousted  the  owner 
to  the  extent  of  those  boundaries.  1  Serg.  Sf  Rawle  111-118;  2 
Serg.  $•  Rawle  436-439;  4  Serg.  8?  Rawle  455-6;  7  Serg.  $?  Rcnvle 
129-135;  10  Serg.  $  Rawle  303-306;  3  Walls  345-7;  5  Walts 
391-395. 

The  strongest  case  in  its  circumstances  is  Royer  v.  Benloe,  10 
Serg.  4*  Rawle  303;  yet  in  that  case  it  was  expressly  said  that  the 
owner  may  be  ousted  as  to  the  unimproved  land,  and  the  evidence 
of  this  may  be  his  own  acts,  omissions  or  acknowledgments,  con- 
nected with  the  acts  of  the  settler  or  trespasser.  In  other  words, 
that  the  constructive  possession  will  give  way  to  a  possession  in 
fact.  In  accordance  with  the  exceptions  mentioned  in  Royer  v. 
Benloe  have  been  the  decisions  in  17  Serg.  <$•  Rawle  351;  3  Watts 
69,  71,  73;  7  Walts  35,  37;  7  Watts  442,  445,447-8;  7  Watts 
566,  580-1 ;  5  Watts  394-5.  In  England  lapse  of  time  itself  will 
support  a  presumption  of  ouster,  and  that  between  tenants  in  com- 
mon whose  possession  for  each  other  may  be  said  to  be  fiduciary. 
Cowper's  Rep  217;  8  Petersdorff's  Jlbridg.  556. 

The  foregoing  decisions,  therefore,  establish  these  positions:  that 
where  the  trespasser  claims  the  whole  tract  by  the  lines  of  the 
owner,  pays  the  taxes  and  exercises  ownership  throughout  the 
whole  exclusively  for  twenty-one  years,  his  possession  will  be  co- 
extensive with  the  tract. 

So  where  he  claims  a  part  of  the  tract  by  boundaries  designated 
by  marks  upon  the  ground,  pays  the  taxes  arid  exercises  ownership 
over  that  part  exclusively  for  twenty-one  years,  his  possession  will 
extend  to  the  boundaries  designated. 

And  the  same  where  a  settler  under  the  act  of  1792  has  procured 
the  proper  officer  to  make  a  survey  on  his  settlement  and  holds 
exclusive  possession.  This  last  position  is  recognised  in  the  charge 
of  the  court  below  (perhaps  on  the  authority  of  Ross  v.  Bache,  5 
Walts  394-5)  and  therefore  it  was  manifest  error  to  reject  the  sur- 
vey of  the  plaintiff  in  error.  Had  it  been  received  Philip  Lawrence 
could  have  shown  that  he  and  his  brother  George  were  in  possession, 
by  lines  made  under  color  of  authority,  and  that  when  they  severed 
their  possession  by  dividing  the  tract  he  remained  in  possession  by 
those  lines  on  three  sides,  and  an  actual  marked  boundary  on  the 
fourth,  defining  and  ascertaining  clearly  a  possession  which  he 
afterwards  retained  for  nearly  30  years.  Leaving  out  of  view  the 
official  character  of  the  survey,  the  facts  in  evidence  clearly  brought 
Philip  Lawrence  within  the  second  position,  as  one  claiming  a  part 
of  the  tract  by  known  marked  boundaries,  paying  taxes  and  exer- 
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cising  ownership  exclusively  upwards  of  twenty-one  years.  Added 
to  these  facts  his  case  is  strengthened  by  two  circumstances  amount- 
ing to  express  acknowledgment  of  ouster,  viz.  the  bringing  of  the 
ejectment  for  the  whole  tract  in  1802,  and  the  recognition  of  his 
line  in  the  leases  of  1817-18  to  George  Lawrence.  The  court  be- 
low, therefore,  clearly  erred  in  their  charge  to  the  jury  and  their 
answers  to  the  points  of  the  counsel  of  the  defendant  as  to  the 
statute  of  limitations;  unless  the  filing  of  the  list  of  lands  takes 
away  the  effect  of  the  payment  of  the  taxes,  or  the  ejectment  of 
1802  is  equivalent  to  an  entry,  or  the  entry  of  George  Lawrence 
under  the  leases  enured  to  the  benefit  of  the  warrantee  to  the  whole 
extent  of  his  survey. 

The  tiling  of  the  list  of  lands  of  the  Population  Company  in 
February  1S10  is  answered  at  once  by  the  fact  that  the  exclusive 
possession  of  the  one  hundred  acres  by  Philip  Lawrence  com- 
menced and  continued  after  the  filing  of  the  list  for  more  than 
twenty-one  years  without  disturbance  in  either  the  assessment  or 
the  payment  of  the  taxes.  But  apart  from  this,  the  filing  of  the 
list  under  the  act  of  1806  (Pitrdon  863)  relates  only  to  unseated 
lands  for  the  purpose  of  ascertaining  the  ownership;  which  only, 
and  not  the  possession,  affords  the  ground  of  taxation  of  such  lands. 

The  bringing  of  the  action  of  ejectment  of  1802,  which  was 
decided  against  the  plaintiff  below,  does  not  prevent  the  running 
of  the  statute  of  limitations;  because  by  that  statute  the  right  of 
action  is  limited  upon  the  seisin  or  possession.  Even  where  there 
was  a  recovery  in  the  action  but  possession  not  taken  under  it,  it 
was  held  that  the  statute  was  not  ousted.  13  Johns.  Rep.  233.  See 
also  Jldams  on  Ejectment  (ed.  1821)  p.  100.  An  entry  and  taking 
possession  by  a  plaintiff  after  ejectment  brought  is  a  good  plea 
puis  darrein  continuance;  rfdams  on  Eject.  246;  and  if  the  pos- 
session of  George  Lawrence  under  the  leases  was  such  an  entry 
and  possession,  the  award  of  the  arbitrators  in  the  ejectment  of 
1802  might  be  accounted  for  on  that  ground.  But  this  does  not 
destroy  the  position  as  to  the  action  not  being  equivalent  to  entry, 
for  then  it  would  be  the  entry  and  not  the  action  which  ousted  the 
statute  of  limitations.  Then  arises  the  question  as  to  the  operation 
of  George  Lawrence's  possession  under  the  leases  of  1817  and  1818, 
with  regard  to  which  the  position  taken  is,  that  his  entry  and  pos- 
session were  bounded  in  extent  by  the  line  of  Philip  Lawrence 
referred  to  in  the  leases. 

The  cases  in  2  Penn.  Rep.  180;  7  Johns.  Rep.  158,  and  7  Barn. 
Sf  Cress.  399,  are  not  hostile  to  this  position;  they  only  decide  that 
the  character  of  the  entry  is  ascertained  by  the  right,  but  do  not 
fix  the  extent  of  the  possession  gained  by  the  entry:  therefore,  a 
person  having  a  right  and  entering  is  supposed  to  enter  in  accord- 
ance with  that  right,  and  not  as  a  trespasser.  So  also  entry  by  a 
stranger  of  his  own  accord  may  be  adopted  by  the  owner;  3  Com. 
Dig.  64,  tit.  Claim  B;  and  an  entry  by  an  agent  who  did  not 
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pursue  his  authority  may  be  ratified  by  instituting  suit  upon  it.  3 
Pick.  2S2.  Thus  there  may  be  an  entry  by  adoption  or  ratifi- 
cation; but  in  no  case  is  it  decided  that  a  greater  extent  of  pos- 
session can  be  conferred  by  such  entry  than  was  actually  taken  by 
the  person  making  entry;  or  that  an  express  authority  to  take  pos- 
session by  boundaries  will  confer  a  possession  beyond  them. 

The  entry  to  acquire  an  extent  according  to  the  right  must  have 
certainty  by  express  declaration,  or  at  all  events,  must  not  be 
trammelled  or  limited.  It  must  be  in  the  name  of  all  the  land.  3 
Thomas's  Coke,  16;  3  Black.  Comm.  174,  175.  These  authorities 
are  not  impaired  by  the  case  of  Butcher  v.  Butcher,  7  Barn.  4*  Cress. 
399;  Eng.  Com.  Law  Rep.;  because  there  the  plaintiff  entered 
forcibly  upon  the  defendant,  by  breaking  the  chain  of  the  gate  and 
commenced  ploughing,  and  while  upon  the  premises  was  con- 
fronted by  the  defendant,  who  ordered  him  to  leave  possession. 
The  acts  of  parties  being  so  manifest  and  unequivocal  as  to  leave 
no  doubt  of  the  intent  of  the  entry.  The  entry  must  be  animo 
inlrandi  et  damandi.  9  Petersdorff's  Mr.  114,  in  note;  Ibid. 
115,  in  note;  3  Serg.  Sf  Rawle  373;  4  Wash.  C.  C.  Rep.  368,  369; 
7  Serg.  Sf  Rawle  129.  If  there  be  two  disseisors  of  the  freehold 
entry  must  be  made  on  both.  3  Black.  Comm.  174,  175.  A  tenant 
for  years  has  no  seisin,  but  only  an  interesse  termini,  under  which 
he  may  take  possession.  No  entry  by  the  landlord  is  necessary  to 
create  a  lease,  but  the  tenant  may  enter  \\\fuluro.  A  presumption 
of  law  or  implication  will  not  exist  against  the  express  declaration 
of  the  party;  unless  where  public  policy  controls  the  acts  of  the 
parties.  In  this  case,  by  the  leases  to  George  Lawrence,  an  express 
authority  was  given  to  him  to  enter  upon  or  possess  a  certain  por- 
tion of  the  tract  by  boundaries.  His  lease  expressly  bounded  him. 
by  Philip  Lawrence  on  the  east.  Consequently  there  was  no  entry 
made  under  the  lease  in  the  name  of  all  the  premises,  or  with  the 
animo  intrandi  et  damandi  of  all  the  premises;  and  the  lessors 
of  George  Lawrence  could  acquire  no  greater  possession,  because 
they  had  limited  themselves  in  the  leases. 

But  Philip  and  George,  before  the  leases  of  1817  and  1818  were 
not  the  tenants  for  years  of  any  one — indeed  were  not  tenants  at 
all.  They  were  claimants  of  the  freehold  by  disseisin.  They  had 
severed  the  tract,  and  at  the  time  of  the  leases,  held  separate  and 
several  possession.  In  consequence  of  George  not  having  paid  the 
purchase-money,  he  had  sold  back  100  acres  to  Philip,  and  divided 
it  off  by  lines  on  the  ground.  This  brings  them  expressly  within 
the  principle  laid  down  in  3  Coke,  Thomas'  Ed.,  17,  "And  so  it  is 
if  one  man  disseise  me  of  three  acres  of  ground  and  lease  the  same 
severally  to  three  persons  for  their  lives;  there  the  entry  upon  one 
lessee  in  the  name  of  the  whole,  is  good  for  no  more  than  that  acre 
that  he  hath  in  his  possession." 

The  doctrine  of  attornment,  Shep.  Touch.  261 — 265,  has  no 
analogy  to  that  of  entry,  for  the  purpose  of  avoiding  the  statute  of 
ix. — a 
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limitations.  Though  in  the  strictness  of  the  ancient  feodal  tenures 
the  lord  of  the  fee  could  not  alien  it  without  the  consent  of  the 
tenant;  yet  now  attornment  is  more  a  matter  of  course,  the  reasons 
for  the  necessity  of  the  tenant's  consent  to  the  alienation  having 
ceased  with  the  system  itself.  The  assent  of  the  tenant  will  be 
presumed  from  the  slightest  circumstances — indeed  against  him 
sometimes  in  order  to  effectuate  and  accomplish  the  grant  which  he 
now  really  has  no  right  to  gainsay.  But  an  entry  is  different,  it  is 
a  remedy  taken  by  the  party  into  his  owujiands  against  one  who 
has  an  interest  to  be  affected  by  it,  and  unless  the  intention  of  the 
entry  and  the  extent  of  it  clearly  appear,  it  will  not  be  effectual  as 
a  remedy,  for  the  law  in  such  a  case  will  permit  nothing  secret  or 
ambiguous. 

The  objection  that  the  action  which  was  brought  by  the  Farmers 
and  Mechanics'  Bank,  and  marked  ou  the  record  for  them,  as  bene- 
ficial owners,  cannot  be  sustained  without  their  showing  a  right  in 
the  hnd,  raises  a  new  question.  It  is  not  whether  an  action  can 
be  maintained  in  the  name  of  the  warrantee,  who  is  not  the  owner. 
No  doubt  it  can.  But  whether,  when  avowedly  brought  for  an- 
other person,  he  can  recover  without  showing  his  right  to  make 
use  of  the  warrant.  If. he  can,  then  might  any  one  who  has  taken 
out  a  warrant  in  another's  name,  be  turned  out  of  possession  of 
his  own  land  without  any  right  shown  against  him.  Every  time 
a  stranger  might  choose  to  institute  a  suit  against  him  in  the  name 
of  his  own  warrant,  he  would  be  compelled  to  produce  the  evi- 
dence of  his  ownership,  contrary  to  the  principle  in  ejectment,  that 
a  defendant  shall  not  be  put  to  proof  of  his  title,  till  a  title  is  shown 
against  him. 

Forward,  for  defendant  in  error. 

The  right  of  the  parties  in  interest  to  sue  in  the  name  of  Hun- 
ter, the  warrantee,  is  shown  by  the  case  of  Ross  v.  Barker,  in 
which  a  similar  objection  was  raised  and  promptly  overruled.  An 
exception  wholly  collateral  to  the  result  of  the  controversy,  which 
may  be  ascertained  by  a  proceeding  in  the  name  of  Hunter  as  well 
as  in  any  other  form,  has  so  poor  a  chance  of  favor  from  this  court 
that  I  shall  dismiss  it  without  further  notice. 

The  ancestor  of  Lawrence  settled  upon  the  land  in  1796.  His 
settlement  enured  to  the  benefit  of  the  warrantee,  his  improvement 
— prosecuted  by  himself  and  sons,  down  to  the  period  of  1S03 — 
was  in  subservience  to  Hunter's  title.  A  survey  based  upon  this 
improvement  must  take  its  character.  There  cannot  be  a  lawful 
survey  upon  a  spurious  authority,  nor  can  a  greater  solecism  be 
imagined  than  that  of  a  settlement  enuring  to  the  use  of  one  party, 
and  a  survey  thereon  belonging  rightfully  to  another.  But  it  was 
an  ancient  transaction,  and  though  a  nullity  in  1803,  has  grown 
into  a  muniment  of  title  in  1839.  A  settlement  may  ripen  into  a 
title  by  the  lapse  of  years,  but  this  is  under  a  statutory  regulation. 
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A  survey  has  no  such  faculty.  It  is  a  single  official  act,  and 
if  unlawful  at  the  time,  the  period  can  never  arrive,  when  it 
can  be  said  to  have  been  legally  made.  But  apart  from  this 
reasoning,  which  is  deemed  to  be  conclusive,  it  is  apparent  from 
a  view  of  the  whole  case  that,  under  the  act  of  limitation,  the 
defendant  below  was  just  as  safe  without  his  survey  as  with  it, 
for  the  question  is  not  whether  he  claimed  to  the  plaintiff's 
boundary,  which  his  own  survey  had  adopted,  but  whether  the 
plaintiff  admitted  himself  to  have  been  ousted  twenty-one  years 
before  the  institution  of  his  suit.  The  case  of  Skeen  v.  Pearce,  set- 
tles the  doctrine  that  a  settlement  or  survey  made  as  in  the  instance 
before  the  court  does  not  confer  a  spark  of  title. 

Philip  Lawrence,  Sen.,  died  in  1799;  his  improvement  devolved 
upon  his  two  sons,  Philip  and  George.  No  taxes  were  paid  by 
either  prior  to  1811.  During  this  period,  their  adverse  posses- 
sion was  limited  to  their  fences.  In  1810,  the  proprietors,  by  their 
agent  filed  with  the  county  commissioners,  a  list  of  their  unseated 
lands,  including  the  tract  in  the  name  of  Hunter.  This  list  has 
never  been  withdrawn.  In  discharging  their  taxes — done  proba- 
bly in  a  lumping  way,  and  evidenced  by  a  single  receipt — the 
omission  of  Hunter's  tract  was  not  adverted  to.  Be  this  as  it  may, 
it  was  not  the  default  of  the  proprietors.  They  had  complied  with 
the  law,  had  submitted  their  property  to  taxation  as  unseated,  and 
in  their  legal  seisin.  Their  public  recorded  memorial,  in  which 
this  legal  seisin  was  asserted,  remains  still  in  the  office.  It  cannot 
be  said,  therefore,  that  pending  this  express  assertion  of  right,  and 
the  continued  offer  to  pay  taxes  for  the  whole  tract  of  400  acres, 
the  omission  to  tax  the  lands  to  them,  and  the  payment  of  taxes 
for  100  acres,  by  defendant  below,  are  an  implied  acknowledgment 
that  they  were  disseised  to  the  extent  of  his  boundary.  Such  an 
implication  is  silenced  by  express  facts  in  direct  opposition  to  it. 
The  case  of  Royer  v.  Bonloe,  and  all  those  which  have  followed  it 
upon  the  point  therein  suggested,  are  inapplicable.  The  plaintiffs 
have  never  admitted  themselves  to  be  out  of  possession.  The  no- 
tion of  a  consentible  ouster  in  a  case  where  the  owners  persisted  in 
their  claim,  and  this  in  a  formal  and  solemn  manner,  is  inadmissi- 
ble. This  view  of  the  subject  appears  to  be  conclusive  against  a 
defence  under  the  statute  of  limitations. 

But  the  survey  of  defendant,  made  in  1811,  was  not  under  any 
official  authority,  and  therefore  void.  A  boundary  thus  defined 
can  give  him  no  advantage  whatever  under  the  statute  of  limita- 
tions. M'Call  v.  Neely,  3  Walts  70;  Ross  v.  Barker,  5  Watts 
394.  Those  cases  rule  the  present,  and  make  void  and  unavailing 
the  pretensions  of  the  defendant  beyond  his  fences. 

But  further.  In  1817,  Marvin,  the  agent  of  the  proprietors, 
gave  a  lease  to  George  Lawrence,  (who  remained  on  the  old  im- 
provement,) for  200  acres.  The  entry  was  upon  the  entire  tract 
and  restored  the  seisin  of  the  whole.  It  is  said  there  is  no  proof 
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that  he  actually  entered  upon  the  land.  But  the  restoration  of  the 
seisin  was  a  necessary  prerequisite  to  the  lease,  and  is  admitted  by 
it.  This  entry  was  operative  and  effectual  for  the  whole  tract, 
unless  Philip  Lawrence  was  seised  of  a  separate  freehold  estate  in 
the  improvement  occupied  by  him.  LitL  sect.  217;  Co.  Lilt. 
252,  A;  Plowd.  358;  3  Com.  Dig.  lit.  Claim,  B.  If  Philip  had  an 
estate  for  years,  or  a  tenancy  at  will,  or  was  occupying  under 
George,  the  entry  of  Marvin  would  extend  to  the  whole  tract.  No 
stress  is  laid  upon  the  manner  if  the  intention  be  clear.  Co.  LitL 
245;  14  Com.  Law  Rep.  61;  4  Wash.  C.  C.  Bep.  368.  The  same 
in  the  analogous  doctrine  of  attornment.  If  divers  take  by  grant, 
and  an  attornment  be  made  to  one  of  them,  it  shall  avail  the  rest. 
Shep.  Touch.  259,  260.  If  the  attornment  be  but  of  part  of  the 
things  granted,  it  shall  perfect  the  grant  of  all.  So  if  made  to  one 
of  the  grantees,  it  shall  enure  to  the  rest.  Shep.  Touch.  265;  Co. 
Lilt.  309,  b. 

Did  Philip  Lawrence  own  or  claim  an  estate  of  freehold  in  1817, 
the  date  of  Marvin's  entry?  He  released  all  his  interest  in  the 
whole  tract  to  George  in  1808,  abandoned  the  land,  and  was  ab- 
sent, till  1810,  or  1811.  He  then  re-entered  under  an  arrange- 
ment with  George  who  marked  off  100  acres,  and  permitted  him 
to  occupy  it.  There  is  no  evidence  of  a  sale,  and  the  payment  of 
a  consideration,  or  of  a  lease  for  life.  The  relationship  of  the  par- 
ties, accounts  for  the  indulgence  of  George,  in  permitting  his  bro- 
ther to  make  a  livelihood  upon  the  land.  An  occupation  of  this 
character  is  always  deemed  to  be  in  subservience  to  the  title  of  the 
person  under  whom  it  is  permitted.  "Every  presumption  is  in 
favor  of  a  possession  in  subordination  to  the  title  of  the  true  ow- 
ner." 1  Johns.  Dig.  536;  12  Johns.  365;  16  Johns.  293;  7 
Johns.  158.  Waving,  however,  the  application  of  these  authori- 
ties, it  is  clear  that  defendant  has  not  proved  a  freehold  estate  in 
himself  in  1817,  and  his  possession  was,  therefore,  reached  by  the 
entry  at  that  time. 

The  tract  contains  four  hundred  acres  and  allowance.  The  ar- 
gument which  limits  the  effect  of  the  entry  to  the  two  hundred 
acres  mentioned  in  the  lease  excludes  from  the  reach  of  that  entry 
one  hundred  acres  not  occupied  by  Philip  nor  George;  a  circum- 
stance which  shows  the  fallacy  of  defendant's  reasoning  on  this 
part  of  the  case.  The  defendant  has  shown  by  his  own  acts,  now 
a  matter  of  record,  that  he  recognised  the  effect  of  Marvin's  entry 
as  claimed  by  us.  An  ejectment  was  brought  for  the  whole  tract 
in  1802:  in  1823  it  was  referred  by  defendant  to  arbitrators,  who 
awarded,  generally,  against  the  plaintiff.  On  what  grounds?  His 
title,  at  the  date  of  the  action,  was  indisputable.  But  he  had  en- 
tered afterwards  and  his  action  was  thereby  defeated.  The  rule 
which  produced  this  result  is  well  settled.  Jltlams  on  Ejectment 
(New  York  ed.  1821),  p.  240.  If  Marvin's  entry  was  not  deemed 
by  defendant  to  extend  to  his  possession,  the  award  would  have 
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been  against  him  for  one  hundred  acres.  This  is  certain;  and  the 
inference  is  that  all  parties  regarded  the  entry  as  we  regard  it. 
The  reasoning  of  the  court  upon  the  statute  of  limitation  is  a  matter 
of  little  concern.  Their  conclusion  raises  the  true  point  of  inquiry. 
It  is  said  the  action  of  ejectment  in  1802  conceded  the  adverse 
possession  of  defendants  to  the  lines  of  the  whole  tract.  Our  an- 
swer is,  first,  that  our  controversy  is  with  Philip,  whose  possession 
did  not  commence  until  1811:  secondly,  that  only  one  form  of  eject- 
ment was  known  to  the  law,  the  use  of  which  cannot,  therefore, 
involve  any  implication  against  the  plaintiff:  thirdly,  the  character 
of  a  defendant's  possession  is  never  inferred  from  the  terms  of  the 
plaintiff's  writ.  If  title  be  shown,  he  must  encounter  it  by  actual 
proof  of  a  continuous  adverse  possession  for  twenty-one  years; 
and  if  he  claim  beyond  his  improvement  he  must  show  a  boundary 
made  by  legal  authority.  And  all  this  apart  from  any  supposed 
concession  in  the  plaintiff's  writ. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  a  bill  of  exception  to 
the  opinion  of  the  court  below,  rejecting  a  survey,  or  the  notes  of 
one,  made  by  the  deputy  surveyor  of  the  district  at  the  time,  in- 
cluding the  land  in  question,  for  Philip  Lawrence,  the  ancestor  of 
the  plaintiff  in  error,  as  an  actual  settler  thereon.  The  objection  to 
its  admission  as  it  appears  from  the  face  of  the  bill  of  exceptions  is, 
that  it  did  not  designate  the  same  boundaries  or  quantity  of  land 
claimed  by  the  plaintiff  in  error,  who  was  the  defendant  in  the 
court  below,  in  his  special  defence.  But  it  has  been  further  objected 
here  in  argument,  that  it  was  a  mere  nullity  and  had  no  efficacy  in 
it  whatever  for  any  purpose;  because  the  land  embraced  by  it  had 
been  previously  granted  by  the  state  to  the  defendant  in  error,  and 
therefore  was  rendered  incapable  of  being  taken  up  by  the  ancestor 
of  the  defendant  below,  by  his  making  a  settlement  upon  it,  and 
having  a  survey  made  thereof  by  the  deputy  surveyor  of  the  dis- 
trict within  which  it  lay  at  the  time;  and  therefore  as  the  land  lay- 
north  and  west  of  the  rivers  Ohio  and  Allegheny  and  Conewango 
creek,  the  settlement  and  improvement  made  upon  it  by  him  enured 
to  the  benefit  of  the  plaintiff  below.  The  land,  from  its  situation, 
falls  within  the  provisions  of  the  act  of  the  3d  of  April  1792.  By 
this  act  lands  lying  within  that  section  of  the  state,  not  previously 
or  subsequently  appropriated  to  any  public  or  charitable  use,  were 
made  liable  either  to  be  obtained  from  the  state  by  warrant  upon 
payment  of  the  purchase-money  in  the  first  instance,  subject,  how- 
ever, to  the  condition  of  a  subsequent  settlement  and  improvement 
to  be  commenced  thereon  by  the  warrantee  within  two  years  there- 
after, and  to  be  continued  for  the  space  of  five  years;  or  by  a  set- 
tlement and  improvement  being  made  thereon  in  the  first  place,  to 
be  followed  by  a  survey  thereof  made  by  the  deputy  surveyor  of 
the  district  at  anytime  after  the  settlement,  and  the<  payment  of  the 
ix. — o* 
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purchase-money  and  procurement  of  a  warrant  therefor  within  ten 
years  from  the  date  of  the  act.  By  the  8th  section  the  deputy  sur- 
veyor of  the  proper  district  is  expressly  required,  upon  the  applica- 
tion of  any  person  who  shall  have  made  an  actual  settlement  and 
improvement  on  lands  lying  north  and  west  of  the  rivers  Ohio  and 
Allegheny  and  Conewango  creek,  and  upon  payment  of  the  legal 
fee,  to  survey  and  mark  out  the  lines  of  the  tract  of  land  to  which 
such  person  may,  hy  conforming  to  the  provisions  of  the  act,  be- 
come entitled  hy  virtue  of  such  settlement  and  improvement.  A 
survey  made  in  such  case  by  the  proper  deputy  surveyor  must 
undoubtedly  be  regarded  as  an  official  survey;  as  much  so  at  least 
as  if  it  had  been  made  in  pursuance  of  a  warrant;  because  it  has 
been  made  by  a  public  officer  appointed  for  that  purpose  by  the 
state,  and  in  pursuance  of  the  requisition  of  the  act,  which  is  of 
equal  authority  with  any  warrant  that  can  be  issued  from  the  land 
office.  Now  had  Philip  Lawrence,  the  ancestor,  taken  out  a  war- 
rant for  the  land  and  procured  a  survey  to  be  made  of  it  in  pursu- 
ance thereof,  by  the  deputy  surveyor,  when  he  first  made  his  set- 
tlement upon  it,  instead  of  settling  and  improving  thereon  as  he 
did;  and  after  this  had  been  done,  he  had  entered  upon  the  land 
and  settled  there  with  his  family,  and  so  continued  to  reside  thereon, 
improving  it  as  he  did  until  his  death,  and  it  had  then  descended  to 
his  two  sons,  George  and  the  defendant  below,  who  taking  posses- 
sion thereof  had  continued  the  settlement  and  improvement  in  the 
same  manner  that  they  have  done,  I  would  ask,  could  it  be  doubted 
that  the  warrant  and  survey  in  such  case,  although  void  and  of  no 
effect  whatever  as  against  the  warrant  and  survey  of  the  plaintiff, 
and  notwithstanding  the  settlement  and  improvement  enured  to  his 
benefit,  would  have  been  admissible  in  evidence  for  the  purpose  of 
showing  the  extent  of  the  actual  and  adverse  possession  of  the 
ancestor?  certainly  not,  whether  decided  upon  reason  or  authority; 
because  it  would  have  gone  to  prove  the  common  and  ordinary  case 
of  what  is  called  colour  of  title;  and  as  Philip  Lawrence  the  ancestor 
had  entered  and  taken  possession  under  it,  his  possession  therefore 
would  have  been  rendered  coextensive  with  his  survey.  It  is  a 
mistake  to  suppose  in  such  case  that  the  extension  of  the  disseisor's 
possession  to  the  lines  of  his  survey  depends  upon  its  validity:  for  it 
would  be  absurd  to  hold  that  to  be  valid,  which  at  most  only  tended 
to  show  colour  of  title;  a  thing  that  every  one  considers  invalid;  in 
short  null  and  void.  The  survey  in  such  case,  though  of  no  effi- 
cacy in  giving  a  title  to  the  land,  yet  being  made  by  a  public  officer 
of  the  state  professing  to  act  under  the  authority  of  law,  may  be 
considered  apparently  of  some  virtue,  and  be  received  as  evidence 
to  show  the  extent  of  the  possession  which  the  party  for  whom  it 
was  made  intended  to  take,  and  has  taken,  by  entering  upon  the 
land  and  remaining  there,  occupying  and  improving  it  as  the  abso- 
lute owner  thereof.  His  actual  possession  will  be  considered  as 
having  reference  to  his  survey,  and  be  taken  to'extend  to  its  utmost 
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limits,  so  as  to  repel  that  constructive  possession  of  the  land  beyond 
his  pedis  posse.ssio,  which  otherwise  would  be  ascribed  to  the  true 
owner  in  virtue  of  his  better  right.     The  evidence  offered  of  the 
survey  would,  therefore,  had  it  been  received,  have  gone  to  prove 
a  disseisin  of  the  plaintiff  of  all  his  land  included  within  the  lines 
of  the  survey  made  for  the  ancestor  of  the  defendant  below.     This 
fact,  had  it  been  established  in  connection  with  what  was  shown 
and  not  denied,  that  the  ancestor  had  died  in  the  possession  of  the 
land,  and  that  thereupon  it  descended  to  his  sons  George  and  Philip, 
the  plaintiff's  right  of  entry  would  have  been  shown  to  have  been 
taken  away.  Littleton, sect.  3S5;  Co.  Lilt.  237,  «.  That  this  would 
have  been  the  result  had  the  evidence  been  admitted  can  not,  I  think, 
be  refuted;  because  it  is  impossible  to  assign  any  reason  for  ex- 
cluding the  evidence  offered,  that  would  not  also  with  the  same 
force  and  application  go  to  exclude  the  supposed  survey  made  in 
pursuance  of  a  warrant  granted  to  the  ancestor  of  the  defendant 
below,  before  he  entered  upon  the  land.     In  principle  the  two  sur- 
veys are  alike,  for  neither  can  be  considered  as  good  or  valid  in 
law;  the  one  is  as  much  a  nullity  in  every  respect  as  the  other, 
where  the  land  inclosed  by  them  has  been  previously  appropriated 
under  a  prior  grant  from  the  state.     A  deputy  surveyor  is  forbidden 
to  make  a  survey  under  a  junior  warrant  upon  land  previously 
surveyed  under  a  prior  warrant;  and  if  he  does  so, it  will  be  deemed 
void;  and  more  than  this  can  not  be  predicated  of  a  survey  made 
by  him.  in  virtue  of  a  settlement  actually  made  on  land  lying  north 
and  west  of  the  rivers  Ohio  and  Allegheny  and  Conewango  creek, 
that  has  been  previously  surveyed  under  a  warrant.     They  are 
both  necessarily  alike  inefficacious,  because  it  would  be  contrary 
to  every  principle  of  natural  justice  as  well  as  to  the  constitution 
and  laws  of  the  state,  that  they  should  affect  or  take  away  rights 
vested  under  prior  grants.     But  still,  notwithstanding  their  absolute 
invalidity,  as  they  are  both  made  under  the  appearance  of  authority, 
and  by  an  officer  on  behalf  of  the  state  appointed  for  that  purpose, 
they  are  therefore  looked  on  as  official,  not  as  mere  private  surveys; 
and  as  giving  colour  of  title,  or  title  to  the  land  until  a  better  be 
shown.     The  evidence  of  the  survey,  made  by  the  deputy  surveyor 
of  the  district  for  the  ancestor  of  the  defendant  below,  in  virtue  of 
his  settlement  and  improvement  upon  the  land,  which  included  tho 
land  in  dispute,  was  therefore  material  and  ought  to  have  been 
admitted  by  the  court. 

The  remaining  errors  consist  of  exceptions  to  the  charge  of  the 
court  and  their  answers  to  the  first,  second,  third  and  fifth  points 
submitted  by  the  counsel  of  the  defendants  below.  That  part  of 
the  charge  excepted  to,  and  the  answers  to  the  first,  second  and 
third  points  relate  to  the  question  of  ouster;  whether  from  the  evi- 
dence given,  if  the  jury  believed  it,  they  ought  not  to  have  been 
instructed  by  the  court,  that  the  plaintiff  below  had  been  ousted 
from  the  whole  of  the  land  claimed  by  the  defendant,  for  a  period 
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of  twenty-one  years  before  the  institution  of  this  action,  so  as  to 
make  the  statute  of  limitations  a  bar  to  the  plaintiff's  recovery; 
and  therefore  they  will  be  considered  as  coming  under  the  same 
head  or  branch  of  the  case.  It  cannot  be  denied  that  the  statute 
of  limitations  applies  as  well  in  favour  of  a  defendant  in  ejectment, 
who  has  entered  and  taken  possession  of  the  land  without  colour 
or  even  the  shadow  of  title,  as  one  who  has  entered  and  taken 
possession  under  it.  The  only  apparent  rational  distinction  that 
seems  ever  to  have  been  taken  between  the  two  cases  is,  that  in  the 
former  the  extent  of  his  possession  has  been  limited  and  confined 
to  the  ground  actually  cleared,  and  used  either  for  the  purposes  of 
erecting  buildings  thereon  or  producing  something  with  a  view  to 
derive  either  profit  or  pleasure  therefrom,  seeing  he  has  no  apparent 
title  or  claim  of  any  kind,  to  which  his  entry  and  taking  possession 
can  be  referred  and  be  thereby  measured;  whereas  in  the  latter 
case  he  has  something  of  the  kind;  and  therefore  his  actual  posses- 
sion has  been  held  to  be  coextensive  with  the  claim  under  which  it 
was  shown  that  he  entered.  It  is  not  because  he  is  an  intruder  or 
trespasser  in  the  one  case  more  than  in  the  other,  that  the  distinc- 
tion seems  to  have  been  taken;  because  in  either  case  he  is  a  like 
trespasser.  The  great  object  and  design  of  the  statute  was  to  pro- 
mote the  peace  and  quiet  of  the  community,  and  to  advance  the 
interests  of  the  state  by  protecting  men  in  the  possession  of  lands, 
which  they  had  held  as  their  own  absolutely  and  without  interrup- 
tion for  twenty-one  years.  Such  lapse  of  time  and  possession  was 
intended  in  effect  to  give  them  an  indefeasible  title  to  the  same;  so 
that  no  strife  or  litigation  might  arise  thereafter  in  respect  to  them; 
and  that  those  in  the  possession  might  be  induced  to  go  on  confi- 
dently in  improving  their  lands,  and  thereby  render  them  more 
valuable,  both  to  themselves  and  the  state.  Then,  in  order  to  ac- 
complish this,  the  statute  ought  to  receive  a  favourable  interpretation 
for  the  occupant  of  the  land.  The  man  who  enters  upon  land 
without  sufficient  title  or  authority,  though  he  has  what  is  called 
colour  of  title,  is  bound  in  contemplation  of  law  to  know  whether 
his  title  is  good  or  not,  and  likewise  that  colour  of  title  is  not  such 
as  gives  him  any  right  whatever  to  the  land;  or  that  it  will  even 
protect  him  from  being  sued  and  treated  in  all  respects  as  a  tres- 
passer by  the  owner  thereof.  But  if  colour  of  title  be  deemed  not 
only  sufficient  to  show  his  intention  to  take  possession,  upon  enter- 
ing, of  all  the  land  covered  by  his  colour  of  title,  but  after  having 
entered  and  seated  himself  thereon  to  extend  his  actual  possession 
to  the  utmost  limits  thereof,  it  would  seem  to  be  strange  why  all 
this  could  not  be  manifested  as  clearly  and  effected  as  completely 
by  his  circumscribing  the  land  he  intended  to  take,  and  had  taken 
possession  of,  by  running  lines  and  marking  them  as  run  distinctly 
upon  the  ground;  and  more  especially,  when  after  having  thus 
taken  possession  and  designated  his  boundaries,  ho  makes  return 
of  the  quantity  contained  therein,  as  seated  land  belonging  to  him 
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in  his  own  possession,  to  the  assessors  for  the  purpose  of  having  it 
taxed  to  him  as  such;  and  after  being  assessed  and  taxed  accord- 
ingly, he  has  paid  the  taxes  imposed  thereon  for  a  period  of  twenty- 
one  years.  Where  an  intruder  has  in  this  manner  taken  possession 
of  what  may  be  considered  a  reasonable  quantity  of  unseated  land 
for  a  farm,  to  be  occupied  in  the  usual  manner  according  to  the 
custom  of  the  country,  and  after  having  so  occupied  it  for  a  period 
of  twenty-one  years,  no  practical  farmer  or  other  person  fully  ac- 
quainted with  the  nature  of  the  subject  could  doubt  for  a  single 
moment  that  he  was  not  protected  by  the  statute  of  limitations,  and 
did  not  come  clearly  within  what  would  be  considered  the  plain 
and  obvious  meaning  of  it,  when  construed  according  to  the  com- 
mon and  general,  if  not  the  universal,  understanding  and  accepta- 
tion of  its  language.  And  this  unquestionably  is  the  rule  that 
ought  to  govern  in  the  interpretation  of  such  statutes.  Under  a 
feeling,  however,  with  some,  that  the  statute  would  operate  unjustly 
if  taken  according  to  the  ordinary  acceptation  of  its  terms,  by  de- 
priving individuals  of  their  rights  without  their  consent  or  their  re- 
ceiving any  compensation  therefor,  a  subtile  and  artificial,  though 
perhaps  ingenious,  construction  has  been  resorted  to,  giving  to  it  a 
narrow  and  limited  operation,  altogether  at  variance  with  its  plain 
design  and  the  common  sense  of  mankind,  by  confining  it  to  such 
part  of  the  land  as  shall  have  been  enclosed  by  fence  or  otherwise, 
and  cultivated  or  used  for  the  space  of  twenty-one  years.  To  con- 
stitute an  ouster  or  disseisin  it  is  not  necessary  that  there  should  be 
any  actual  force  used,  or  that  the  owner  should  be  kept  out  of,  or 
prevented  from  regaining  his  seisin  or  possession  by  force;  nor  that 
the  disseisor  should  inclose  all  that  he  means  to  take  possession  of 
by  an  impregnable  wall  so  as  to  prevent  the  disseisee  from  re-en- 
tering upon  him.  It  is  sufficient,  according  to  the  utmost  that  is 
required  by  any  one,  that  an  entry  be  made  into  land  in  opposition 
to  the  will,  or  without  the  consent  of  the  owner,  though  done  peace- 
ably and  without  the  least  violence,  by  one  who  incloses  it  with 
any  kind  of  fence  and  remains  there  occupying  and  using  it  after- 
wards as  his  own.  In  such  case  the  owner  will  be  deemed  ousted 
or  disseised  of  all  the  land  so  inclosed  and  used.  It  has  also  been 
said  that  if  he  occupy  the  ground  by  clearing  it  and  then  using  it 
for  the  purposes  of  husbandry  without  inclosing  it,  the  owner  will 
be  considered  disseised  thereof,  and  the  statute  of  limitations  will 
commence  running  against  him. 

And  why  should  it  be  so?  Is  it  not  because  he  has  thus  by  his 
acts  of  ownership,  manifested  his  intention  to  use  and  occupy  the 
land  as  his  own  without  any  regard  to  the  owner  thereof.  In 
making  an  entry  into  land  and  taking  possession  of  it,  the  use  that 
is  intended  to  be  made  of  it,  must  be  taken  into  view,  in  order  to 
decide  correctly  as  to  the  extent  of  the  possession  that  has  been 
taken.  If  it  be  for  the  purpose  of  using  it  as  a  farm,  it  is  admitted 
by  all  that  his  actual  possession  should  be  considered  as  extending 
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to  all  that  he  has  erected  buildings  on,  or  has  inclosed  and  uses  for 
any  of  the  purposes  of  husbandry;  yet  the  object  of  inclosing  land 
upon  a  farm,  is  not  done  for  the  purpose  of  evincing  an  intention 
to  take  the  actual  possession  of  it,  but  to  secure  the  fruit  of  the 
labour  performed  in  tilling  it  or  make  it  answer  the  end  for  which 
it  is  designed.  But  if  fencing  it  around  be  unnecessary  to  make  it 
answer  any  purpose  immediately  connected  with  and  essentially 
necessary  to  the  useful  and  proper  management  of  a  farm,  it  would 
be  absurd,  if  not  ridiculous,  to  require  that  it  should  be  inclosed  by 
a  fence  of  some  kind,  or  otherwise,  the  occupant  or  farmer  of  the 
land  could  not  be  deemed  to  have  the  actual  possession  of  it.  Any 
portion  of  the  land,  therefore,  which  may  be  made  useful  arid  ad- 
vantageous as  a  part  of  the  farm  without  its  being  inclosed  by  a 
fence,  or  otherwise,  and  is  used  as  part  of  the  farm  in  that  way, 
must  be  considered  as  in  the  actual  possession  of  the  occupant  and 
farmer.  Now,  woodland,  it  will  be  admitted  by  every  one  who 
has  any  experience  in  conducting  and  performing  the  business  of  a 
farm,  is  not  only  useful,  but  essentially  necessary,  as  a  component 
part  thereof,  in  order  that  the  wants  attending  it  may  be  conven- 
iently, and  at  all  times,  supplied,  as,  often  as  occasion  shall  require. 
It  is  not  only  necessary  in  fact,  but  in  contemplation  of  law  it  is  so, 
for  the  purpose  of  supplying  the  common  estovers,  that  is,  neces- 
saries, such  as  house-bote,  fire-bote,  plongh-bote,  or  hedge-bote.  2 
Black.  Comm.  35.  Throughout  the  greater  part  of  the  state,  there- 
fore, every  farm  consists  in  part  of  woodland:  and  only  in  a  few 
instances  is  any  of  it  ever  inclosed,  though  deemed  by  every  one 
essentially  necessary  to  the  perfect  enjoyment  of  the  land  as  a  farm. 
Instead  of  inclosing  it  with  a  fence  it  is  usual,  and  considered  suf- 
ficient to  have  it  included  within  the  boundaries  designed  to  be  oc- 
cupied and  used  as  a  farm.  These  boundaries  are  designated  by 
making  or  setting  up  marks  on  the  ground,  either  by  notching  and 
blazing  the  trees  standing  on  or  near  the  lines  with  an  axe  or 
hatchet,  or  by  setting  up  stakes  or  stones  therein,  which  being  the 
common  land-marks  of  the  country  are  generally  recognised  and 
known  as  such  by  every  one  who  sees  them.  If  a  reasonable 
quantity  of  land,  therefore,  for  a  farm,  be  thus  designated  by  the 
occupier  of  it,  and  he  uses  it  for  that  purpose  in  the  manner  that  is 
customary,  he  is  from  the  nature  of  the  thing  and  according  to  the 
general  understanding  of  the  country  looked  on  and  regarded  as 
being  in  the  actual  possession  of  the  whole  of  it.  And  if  he  be 
suffered  to  remain  in  the  possession  thereof  for  twenty-one  years 
without  any  entry  being  made  or  suit  brought  by  the  owner,  he 
will  come  very  fairly  within  the  protection  that  was  intended  to  be 
afforded  by  the  statute  of  limitations  as  to  the  whole  of  the  land. 
But  if  it  be  held  that  such  a  possession  is  not  provided  for  by  it, 
then  the  peace  of  the  community  and  the  protection,  which  was 
intended  to  be  given  to  individuals,  by  securing  them  in  the  enjoy- 
ment of  their  possessions,  rendered  valuable,  oftentimes,  by  means 
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of  their  labour  and  money,  greatly  beyond  the  primitive  value  of 
the  lands  themselves,  will  be  inevitably  defeated.     Now,  in  the 
present  instance,  all  that  has  just  been  mentioned,  in  regard  to  tak- 
ing possession  of  the  land,  designating  the  boundaries  of  it,  by 
marks  made  upon  the  ground,  and  occupying  and  using  it  as  a  farm 
in  the  manner  that  is  usual  according  to  the  custom  of  the  country, 
appears,  from  the  evidence,  to  have  been  effected  by  the  defendant 
below.    He  entered  into  and  took  possession  of  the  land  in  dispute, 
in  1811.     First,  by  erecting  a  dwelling  house  thereon,  into  which 
he  removed  and  lived  with  his  family,  clearing,  improving  and  oc- 
cupying the  land  contained  within  his  boundaries  as  a  farm  until 
after  the  bringing  of  this  action,  which  was  in  1834.     In  designat- 
ing and  marking  his  boundaries,  which  seems  to  have  been  effected 
shortly  after,  or  about  the  time  he  entered  into  the  land,  his  neigh- 
bours were  called  in  to  assist  in  doing  it,  and  thus  became  witnesses 
to  all  that  was  done  in  regard  to  it.     Besides  the  marks  made  on 
the  ground,  their  presence  was  well  calculated  to  give  notoriety  to 
the  extent  of  the  possession  which  he  thus  took  of  the  land.     See- 
ing then  no  objection  can  be  made,  on  account  of  the  quantity  of 
the  land,  as  it  must  have  been  considered  at  that  time,  and  indeed 
even  yet  but  a  small  farm,  in  that  section  of  the  state  where  it  lies, 
it  appears  to  me,  that  what  has  been  just  mentioned  as  being  done 
by  the  defendant,  ought  without  more,  to  be  held  sufficient  to  es- 
tablish an  adverse  possession  on  his  part  to  the  whole  of  the  land 
contained  within  his  boundaries,  from  the  time  that  he  became  a 
resident  upon  it,  and  had  his  boundaries  designated  and  marked. 
But  he  did  more;  for  he  returned  the  whole  of  it  to  the  assessor, 
when  he  first  took  possession  of  it,  as  land  owned  by  him,  upon 
which  he  was  seated,  that  he  might  be  taxed  for  it  as  such;  which 
was  accordingly  done;  and  the  taxes  paid  by  him  annually,  for 
twenty-three  or  four  years  successively,  before  the  bringing  of  this 
action.     Thus  giving  the  most  unequivocal  and  public  demonstra- 
tion not  only  of  his  claim  to  the  land,  but  of  the  quantity  likewise, 
which  he  claimed  to  be  in  the  actual  possession  of    We  are,  there- 
fore, clearly  of  opinion  that  the  court  below  ought  to  have  in- 
structed the  jury,  that,  if  they  believed  the  evidence  tending  to  prove 
all  these  facts  and  circumstances,  they  were  sufficient  in  law  to 
show  that  the  plaintiff  below  had  been  ousted  in  fact  of  all  the 
land,  designated  and  claimed  by  the  defendant  below,  for  twenty- 
one  years  and  more,  before  the  bringing  of  this  action;  and  that  he 
was,  therefore,  barred  by  the  statute  of  limitations  from  recovering 
any  part  of  it.     I  do  not  place  the  ouster  here  upon  the  ground  of 
any  implied  consent  of  the  plaintiff  below,  which  might  be  drawn 
from  his  suffering  the  defendant  there  to  pay  the  taxes;  but  upon 
the  ground  that  the  evidence,  if  credited,  shows  an  ouster  effected 
by  the  acts  of  the  defendant,  in  entering  and  taking  possession  of 
the  land;  and  hence  the  filing  of  the  claim  to  the  land,  warranted 
in  the  name  of  the  plaintiff",  by  the  agent  of  the  Pennsylvania  Popu- 
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lation  Company,  in  the  commissioners'  office,  can  have  no  effect 
whatever  upon  the  possession  of  the  defendant  below,  so  as  either 
to  change  the  character  or  limit  the  extent  of  it.  But  I  shall  show 
in  the  course  of  the  sequel,  that  their  filing  such  claim  ought  not 
to  have  been  held  to  avail  any  thing  against  the  claim  of  the  de- 
fendant below  under  any  aspect  of  the  case.  But  had  the  case  of 
the  defendant  below  stood  in  need  of  the  aid  of  evidence,  showing 
consent  to  an  ouster,  on  the  part  of  those  who  are  alleged  to  have 
been  the  owners  of  the  land  and  Hunter  warrant  at  the  time,  the 
lease  given  to  George  Lawrence,  by  their  agent,  Enoch  Marvin,  is 
strong  if  not  conclusive  evidence  of  it.  That  leave  was  given  in 
1817;  and  in  describing  the  land  thereby  leased  to  George  Law- 
rence, as  being  200  acres,  and  part  of  the  land  included  in  the  sur- 
vey made  under  the  warrant  granted  in  the  name  of  the  plaintiff, 
they  also  describe  it  as  adjoining  "  the  land  of  Philip  Lawrence/' 
meaning  the  defendant  below,  and  referring  to  the  land  in  dispute 
here  as  his  land.  Thus  plainly  admitting  him  to  be  seised  at  that 
time  of  the  land  in  fact,  at  least,  if  not  in  law. 

But  it  has  been  argued  that  the  lease  given  to  George  Law- 
rence in  1817,  only  seventeen  years  before  the  institution  of  this 
action,  is  conclusive  evidence  of  an  entry  having  been  made  into 
the  land  so  as  to  restore  the  possession  thereof  to  the  plaintiff. 
That  though  a  recovery  of  the  possession  by  the  lessors,  previously 
to  executing  the  lease,  may  not  be  deemed  indispensably  neces- 
sary in  order  to  render  it  valid,  still  the  acceptance  of  it  by  the  les- 
see is  an  admission  of  their  possession  at  the  time.  This  may  be 
all  correct  enough,  as  against  George,  the  lessee,  were  he  the 
defendant.  But  it  is  contended  that  from  the  evidence,  the  defend- 
ant below  can  not  be  considered  as  being  seised  of  the  freehold  at 
that  time  in  the  land  in  question,  but  must  be  taken  to  have  held  it 
as  tenant  at  will,  or  for  years  under  George;  and  consequently,  an 
entry  into  that  part  of  the  survey  then  in  the  actual  possession  of 
George,  who  must  be  regarded  as  the  disseisor  of  that  part  in  the 
possession  of  the  defendant  below  as  well  as  in  his  own,  is  in  law 
considered  an  entry  into  the  whole.  Certainly,  a  previous  entry 
into  the  land  for  the  purpose  of  making  a  lease,  either  for  years,  or 
for  life,  was  wholly  unnecessary,  as  the  land  lay  within  this  state, 
where  the  law  authorises  the  disseissee  to  dispose  of  his  land  as  he 
pleases,  though  it  be  held  by  and  in  the  possession  of  the  dis- 
seisor at  the  time,  without  his  making  any  entry  into  it.  Hence, 
that  which  was  so  entirely  unnecessary,  need  not,  and  can  not, 
well  be  presumed.  And  as  to  the  admission  of  George,  of  an 
entry  having  been  made  into  the  land  by  his  lessors,  it  must  be 
confined  to  the  land  of  which  he  took  the  lease,  which  clearly 
excluded  the  land  of  the  defendant,  which  is  now  the  subject 
of  dispute.  And  though  it  be  true  that  an  entry  into  part  of 
the  land,  in  the  name  of  the  whole,  is  deemed  sufficient  to  restore 
the  party,  having  a  right  to  make  it  to  the  possession  of  the 
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whole;  or  an  entry  generally  into  any  part  of  the  same  tract  or 
survey  of  land  may  be  considered  sufficient  to  reinvest  him  with 
the  actual  seisin  of  the  whole  of  it,  where  it  is  all  holden  by  one  dis- 
seisor  or  his  alienee.  But  if  different  parts  of  it  be  held  in  seve- 
rally by  the  disseisor  and  his  alienee,  or  by  two  or  more  of  his 
alienees,  or  by  several  disseisors,  or  their  respective  alienees,  there 
must  be  an  entry  made  into  each  part,  in  order  to  recover  the 
whole:  otherwise  the  possession  will  only  be  regained  of  those 
parts  into  which  entry  is  actually  made.  Co.  Lilt.  252,  b.  Then 
in  what  relation  did  the  defendant  below  stand  to  George  Law- 
rence, at  the  time  the  latter  accepted  of  the  lease — was  he  either  a 
tenant  at  will  or  for  years  to  him,  as  it  is  alleged,  or  from  the  evi- 
dence must  he  not,  in  fairness,  be  considered  as  having  the  freehold 
in  the  land  for  which  he  has  taken  defence  here?  It  is  true  that  it 
does  not  appear  distinctly,  how  or  upon  what  terms,  the  defendant 
below  came  last  into  the  possession  in  1811.  But  it  does  appear 
clearly  enough  from  the  evidence,  that  their  father  was,  properly 
speaking,  the  disseisor;  that  he  died  in  the  actual  possession  of  the 
land,  apparently  seised  of  the  inheritance,  which  descended  to  his 
sons,  George  and  the  defendant  below,  as  his  heirs  at  law:  so  that  they 
may  be  said,  with  propriety,  to  have  come  to  their  first  possession 
of  the  bond  by  act  of  law,  and  not  by  any  act  of  their  own.  Hav- 
ing thus  come  to  the  possession  of  it,  they  could  not  have  been  dis- 
possessed of  it  by  entry  merely;  which  is  a  summary  remedy  given 
against  the  disseisor  himself  or  his  alienee,  but  not  against  his 
heirs,  who  have  acquired  the  possession  by  descent,  the  noblest 
and  worthiest  means,  says  my  lord  Coke,  whereby  lands  are  de- 
rived from  the  one  to  another.  Co.  Lilt.  237;  «.  Seeing  that  the 
heir  in  such  case  has  acquired  his  possession  by  law,  the  law  will 
protect  him  in  it,  until  the  party  claiming  the  possession  from  him 
shall  first  prove  himself  entitled  to  it  in  an  action  to  be  instituted 
for  that  purpose.  George  Lawrence  and  the  defendant  below 
having  had  the  possession  cast  upon  them  by  law  continued  toge- 
ther in  it  till  1809  perhaps,  when  the  latter,  upon  some  understand- 
ing between  them,  which  does  not  appear,  gave  up  his  possession 
to  the  former.  In  the  course,  however,  of  a  couple  of  years,  the 
defendant  below  returned  and  came  into  the  possession  again, 
when  a  division  of  the  land  was  made  between  him  and  George, 
whereby  he  obtained  the  land  in  dispute  in  severally,  and  has  con- 
tinued to  hold  it  ever  since.  It  does  not  appear  that  any  instru- 
ment in  writing  ever  passed  between  them  on  the  subject,  which 
would  be  sufficient  in  law  to  divest  either,  of  his  right  of  inheri- 
tance, or  freehold  estate  in  the  land;  nor  yet  that  any  parol  con- 
tract made  between  them,  was  ever  carried  into  execution,  which 
could  have  that  effect,  excepting  the  partition  of  the  land.  Hence, 
the  presumption  would  be,  that  the  defendant  below,  upon  his 
return,  must  have  taken  possession  of  the  same  interest  in  the  land 
which  he  derived  from  his  father  and  held  before  he  left  it:  and 
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that  having  resumed  his  former  position,  he  and  George  made  par- 
tition of  the  land,  which  they  claimed  to  hold  as  tenants  in  com- 
mon, so  that  each  might  thereafter  hold  his  interest  therein  in  seve- 
rally. But  even  supposing  the  right  of  entry  not  to  have  been 
taken  away  by  the  descent  cast,  still  as  the  land  was  divided  be- 
tween the  two  brothers,  each  claiming  an  interest  in  fee  simple 
therein,  by  descent  from  his  father,  and  having  taken  exclusive 
possession  thereof,  according  to  the  partition  made  between  them, 
an  entry  into  George's  part  could  not  reinvest  the  disseisee  or  his 
assigns  with  the  seisin  of  the  part  of  the  defendant  below,  as  the 
latter  had  acquired  a  separate  arid  distinct  freehold  in  a  separate 
part  of  the  land,  from  that  in  which  George  held  his.  A  recovery 
in  a  writ  of  assize  against  George  could  not  have  affected  the  right 
or  possession  of  the  defendant  below  in  his  part  of  the  land.  To 
have  recovered  the  possession  of  his  part  an  assize  must  have  been 
brought  against  himself;  consequently  as  a  recovery  in  assize 
against  George  could  not  have  availed  any  thing  against  the 
defendant  below,  so  neither  could  the  entry  into  George's  part 
alone  avail  any  thing  against  the  defendant  below.  Co.  Lilt.  252, 
b.  George  Lawrence's  taking  a  lease  of  his  part,  therefore,  could 
have  no  operation  whatever  towards  reinvesting  the  seisin  or  the 
possession  of  the  part  of  the  defendant  below,  in  the  disseisee  or  his 
assignees.  Indeed  it  is  manifestly  evident  that  no  effect  of  the 
kind  was  either  intended  or  expected  by  the  parties  to  be  derived 
from  it,  because  the  land  of  the  defendant  below  was  not  embraced 
in  the  lease,  but  excluded;  and  as  the  lease  refers  to  the  land  of  the 
defendant  below,  making  it  a  boundary  of  that  leased  to  George, 
and  expressly  calling  it  the  land  of  the  defendant  below,  it  would 
seem  to  be  an  admission  on  the  part  of  the  lessors,  that  the  defend- 
ant below  had  a  separate  and  distinct  seisin  of  the  land  in  dispute; 
and  of  course,  no  lease  that  they  could  give,  or  that  George  would 
accept  of,  could  affect  the  defendant's  right  and  position  in  regard 
to  the  land  in  any  way. 

But  it  is  contended  that  the  defendant  below  has,  in  effect,  ad- 
mitted upon  record  the  entry  of  the  plaintiff,  as  alleged,  into  the 
land  in  1S17.  This,  it  is  claimed,  is  to  be  inferred  from  the  circum- 
stance of  the  defendant's  having  defeated  the  plaintiff  in  1823,  on 
the  trial  of  his  action  of  ejectment,  commenced  in  1S02,  for  the 
land  in  question.  It  is  argued  that  the  defendant  below  must  have 
set  up  such  entry,  as  the  plaintiff  alleges  was  made  in  1817,during 
the  pendency  of  that  action  as  a  defence  to  it;  and  that  this  becomes 
a  necessary  inference,  because  he  had,  as  the  counsel  for  the  plain- 
tiff contends,  no  other  possible  defence,  whereby  he  could  have 
defeated  the  plaintiff  as  he  did.  It  does  not  appear  in  any  way 
upon  what  principle  or  ground  the  arbitrators  were  induced  in 
that  action  to  award  in  favor  of  the  defendant.  But  it  is  most 
likely  that  on  the  trial  there,  as  it  was  on  the  trial  here,  it  was 
avowed  either  on  the  part  of  the  plaintiff  that  the  action  was  not 
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brought  by  or  at  the  instance  of  Hunter,  the  nominal  plaintiff;  or, 
if  not  avowed  and  admitted,  that  it  was  proved  by  the  defendant 
not  to  have  been  brought  or  authorised  by  him,  but  commenced 
and  prosecuted  at  the  instance,  of  others,  who  claimed  to  have  an 
interest  in  the  Hunter  warrant,  and  the  land  surveyed  under  it, 
and  that  no  proof  was  made  by  them,  or  on  their  behalf,  showing 
any  such  interest;  and  that,  therefore,  the  arbitrators  found  in  favour 
of  the  defendant.  And  if  such  was  the  case,  no  doubt  they  were 
right  in  so  rinding,  as  will  be  made  apparent  presently.  It  is  cer- 
tainly more  reasonable  to  suppose  that  they  founded  their  award 
upon  tenable  ground  than  upon  an  entry,  which  it  would  seem 
was  never  made,  and  could  not  have  been  admitted  by  the  parties 
to  have  taken  place,  unless  it  had  been  the  interest  of  both  to  do 
so,  which  can  not  be  pretended. 

The  answer  of  the  court  to  the  fifth  point  submitted  by  the  coun- 
sel for  the  defendant  below  remains  now  to  be  considered.  The 
counsel  submitted  in  this  point  to  the  court,  that  as  it  had  been 
avowed  and  distinctly  admitted  by  the  counsel  for  the  plaintiff  that 
this  action  had  been  instituted  at  the  instance  and  for  the  use  of  the 
Farmers  and  Mechanics'  Bank,  without  any  authority  to  do  so  from. 
James  Hunter,  the  plaintiff  on  record  and  the  warrantee  in  the  title 
under  which  the  bank  claimed  to  recover;  and  that  as  no  evidence 
had  been  given,  showing  that  the  bank  had  any  right  or  interest  in 
the  warrant  and  land  surveyed  under  it,  the  action  could  not  be 
maintained.  The  court,  however,  instructed  the  jury  that  it  could. 
If  the  land  surveyed  under  the  warrant  never  was  legally  trans- 
ferred by  the  warrantee;  and  it  had  been  shown  on  the  trial  of  the 
cause  that  the  Pennsylvania  Population  Company  were  the  equita- 
ble owners  of  the  land  by  their  having  taken  out  the  warrant  in 
the  name  of  James  Hunter  and  paid  the  purchase-money  for  it  to 
the  state;  or  that  they  had  purchased  the  land  or  the  warrant  from 
Hunter  and  paid  him  for  it,  without  having  obtained  a  legal  transfer 
thereof;  or  that  they  had  become  the  equitable  owners  of  the  same 
in  any  other  way,  it  would  have  been  sufficient  to  have  authorised 
them  or  their  assignees  to  have  brought  the  action,  as  it  is,  in  the 
name  of  James  Hunter  the  warrantee.  But  without  making  such 
proof  it  is  perfectly  clear  that  the  defendant 'below  had  not  only  as 
good,  but  a  better  right  to  defend  himself  under  the  title  founded 
upon  the  Hunter  warrant,  than  the  bank  had  to  maintain  the  action 
upon  the  strength  of  it  to  recover  the  land  for  their  use;  because  it 
is  an  established  rule  in  the  action  of  ejectment  that  the  plaintiff 
must  recover  upon  the  strength  of  his  own  title;  but  the  defendant 
has  a  right  in  defending  himself  to  bring  to  his  aid  any  title  what- 
ever for  the  land,  to  which  the  plaintiff  does  not  show  that  he  has 
a  right.  This  the  defendant  may  do,  though  he  has  not  even  the 
shadow  of  claim  or  title  to  the  land  himself.  This  being  the  settled 
rule;  and  it  being  admitted  that  all  the  claim  or  right  which  the 
bank  had  to  the  warrant  and  the  land  surveyed  under  it,  was  de- 
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rived  from  the  Pennsylvania  Population  Company,  the  inevitahle 
consequence  must  be  that,  unless  some  evidence  were  given  tending 
to  prove  that  the  Pennsylvania  Population  Company  had  a  right  to, 
or  interest  in,  the  land  under  the  warrant,  the  bank  could  have 
none;  and  hence  the  defendant  below  would  have  had  the  right, 
had  it  been  necessary  for  his  protection  to  have  claimed  the  benefit 
of  the  title  himself  under  the  warrant,  as  an  outstanding  one,  better 
than  any  that  the  pa'rty  professing  to  be  the  real  plaintiff  had  shown. 
The  question  then  is,  was  there  any  such  evidence  given  on  the 
trial?  I  must  confess  I  can  not  discover  even  the  least  spark  of  it. 
The  circumstance  of  the  company  or  their  agent  being  in  the  pos- 
session of  the  Hunter  warrant  some  fifteen  years  after  the  survey 
had  beeyn  made  under  it,  and  their  professing  to  claim  the  land  under 
it  amounts  to  nothing  towards  showing  a  right  to  the  land.  It  is 
at  most,  only  a  declaration  of  claim  without  any  thing  to  support 
it;  and  therefore  goes  for  nothing  where  it  is  requisite  to  establish 
a  right.  Neither  does  their  filing  a  description  of  the  Hunter  title 
and  their  claim  to  the  land  under  it  in  the  commissioners'  office 
amount  to  any  thing  more  than  a  bare  declaration  of  claim  to  the 
land  on  their  part.  It  does  not  even  create  or  show  a  colour  of  title 
to  the  land. 

For  the  same  reason,  that  is,  that  no  right  on  the  part  of  the 
company  to  the  land  was  shown  on  the  trial,  it  is  obvious  that  those 
claiming  under  them  had  no  right  to  enter  upon  it,  and  by  this  means 
claim  to  have  dispossessed  the  defendant  below.  For  without  a 
right  to  the  land  no  one  can  claim  to  gain  any  thing  by  an  entry 
into  it,  more  than  he  can  do  by  bringing  an  action  to  recover  it. 
"  The  entrie  of  a  man,"  says  my  lord  Coke,  "  to  recontinue  his  in- 
heritance or  freehold,  must  ensue  his  action  for  recoverie  of  the 
same."  Co,  Lit.  252,  b;  3  Black.  Comm.  174-5.  The  right  of  entry, 
therefore,  is  governed  and  regulated  in  this  respect  by  the  right  of 
the  party  to  maintain  his  action;  for  unless  he  has  a  right  of  action 
he  has  no  right  of  entry. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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M'Kee  against  Phillips. 

Nothing  amounts  to  a  part  performance  of  a  parol  contract,  entitlifig  a  party 
to  specific  relief,  which  does  not  put  him  into  such  a  position  that  it  would  be  a 
fraud  upon  him  unless  the  agreement  be  performed.  Hence  payment  of  part  or 
the  whole  of  the  purchase-money,  on  a  parol  sale  of  land,  as  it  admits  of  direct 
compensation,  does  not  take  a  case  out  of  the  statute  of  frauds. 

ERROR  to  the  common  pleas  of  Crawford  county. 

David  M'Kee  against  David  Snyder.  Ejectment,  on  the  trial  of 
which  James  Phillips,  who  had  purchased  the  land  pendcnte  lite, 
was  admitted  to  defend,  Snyder  having  left  the  land. 

The  original  title  was  admitted  to  have  been  in  Griffith  &  Wal- 
lace. The  plaintiff  then  gave  in  evidence  a  deed  from  Griffith  & 
Wallace,  to  him,  dated  December  llth,  1818,  for  land  covering  that 
in  dispute,  and  rested. 

The  defendant  gave  in  evidence  a  contract,  dated  August  10th, 
1805,  from  John  M'Dowel  and  the  plaintiff  to  Robert  M'Dowel  for 
ten  acres,  for  20  dollars;  also  the  receipt  of  plaintiff,  November  6th, 
1809,  for  20  dollars.  He  then  proved  the  death  of  Robert  M'  Dowel, 
about  the  year  1812,  the  release  by  the  heirs  to  John  P.  M'Dowel, 
another  heir  of  the  deceased,  April  5th,  1825,  and  the  conveyance 
by  John  P.  M'Dowel  to  Snyder,  September  18th,  1833. 

The  plaintiff  then  offered  to  prove,  that  in  October  1831,  lie  was 
present  when  an  agreement  was  entered  into,  by  parol,  between 
M'Kee,  the  plaintiff,  and  John  P.  M'Dowel,  that  the  latter  sold  to 
M'Kee  the  land  in  dispute,  for  which  M'Kee  was  to  obtain  a 
credit  for  M'Dowel  with  W.  Foster,  for  50  dollars,  which  M'Kee 
agreed  he  would  do;  that  M'Dowel  said  it  was  not  necessary  to 
have  writings,  as  when  M'Kee  brought  the  receipt  from  Foster, 
the  original  article,  M'Kee,  &c.,  to  M'Dowel,  would  be  given  up. 
The  plaintiff  offered  to  follow  this  up  by  evidence,  that  Snyder 
was  aware  of  M'Kee's  contract  with  M'Dowel;  and  that  the  50 
dollars  were  paid  to  Foster  by  M'Kee,  on  the  14th  of  October  1821. 

To  which  testimony  the  defendant's  counsel  objected;  the  court 
sustained  the  objection  and  the  plaintiff  excepted.  Verdict  and 
judgment  for  defendant. 

flerrickson,  for  plaintiff  in  error,  cited  3  Rawle  53;  3  Penns. 
Rep.  364;  3  tftk.  1;  4  Ves.  Jun.  720. 

Farrelly,  contra,  cited  2   Story's  Con.  of  Laws  64;  1  Watts 
392;  3  Watts  37.  253;  5  Walts  46;  6  Walts  464. 
ix. — o* 
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The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — It  seems  formerly  to  have  been  thought,  that  a  de- 
posit, or  security,  or  payment  of  the  purchase-money,  or  at  least 
of  a  considerable  part  of  it,  was  such  a  part  performance  as  took 
the  case  out  of  the  statute  of  frauds  and  perjuries.  But  that 
doctrine  was  open  to  much  controversy,  and  has  been  finally 
overthrown.  2  Story's  Con.  of  Laws  64,  and  the  authorities  there 
cited;  S-ug.  Vend.  ch.  8,  sect.  3,  p.  112.  The  distinction  taken  in 
some  of  the  cases  between  the  payment  of  a  small  part,  and  a  pay- 
ment of  a  considerable  part  of  the  purchase-money,  seems  quite 
too  refined  and  subtle.  For,  independently  of  the  difficulty  of  say- 
ing what  shall  be  deemed  a  small,  and  what  a  considerable  part  of 
the  purchase-money,  each,  upon  principle,  must  stand  on  the  same 
reason,  that  it  is  a  part  performance  in  both  cases,  or  not  in  either. 
Nothing  is  to  be  considered  a  part  performance  which  does  not  put 
the  party  into  a  situation,  which  is  a  fraud  upon  him,  unless  the 
agreement  be  performed.  As,  therefore,  payment  of  part  or  the 
whole  of  the  purchase-money,  admits  of  full  and  direct  compensa- 
tion, there  is  no  reason  on  that  ground  to  take  the  case  out  of  the  act. 
And  although  a  party  may  become  insolvent  before  a  judgment  at 
law  can  be  executed,  yet  it  is  better  to  submit  to  that  inconveni- 
ence than  to  relax  the  requirements  of  the  statute.  The  modern 
decisions  seem  to  evince  a  disposition  in  the  courts  to  restore  the 
reading  of  the  statute  to  its  proper  and  legitimate  limits.  But  be 
this  as  it  may,  in  other  states,  yet  after  the  decision  of  Peifer  v. 
Landis,  I  Watts  392;  M'Farland  v.  Hall,  3  Watts  37;  Stewart  v. 
Stewart,  3  Walts  253;  and  Haslett  v.  Haslett,  6  Watts  464,  this 
is  not  now  an  open  question  in  Pennsylvania.  In  these  cases  it  is 
ruled  that  an  exclusive  possession  is  an  indispensable  ingredient  in 
a  case  for  specific  performance  of  a  parol  contract  for  the  sale  of 
land,  in  effect  deciding  that  nothing  short  of  a  possession  taken  in 
pursuance  of  the  contract,  will  take  a  case  out  of  the  act. 

Judgment  affirmed. 
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Atwood  against  The  Reliance  Transportation 
Company. 

The  common  law  responsibility  of  a  carrier  may  be  abridged  by  the  special 
terms  of  the  acceptance  of  the  goods;  but  these  are  exceptions  which  leave  the 
common  law  rule  in  force  as  to  all  beside,  and,  it  being  the  business  of  the  carrier 
to  bring  his  case  distinctly  within  them,  they  are  to  be  strictly  interpreted. 

Excepted  "dangers  of  the  navigation"  of  a  public  canal,  are  such  as  are  inci- 
dent to  it  when  the  trip  is  made  in  conformity  to  the  public  regulations,  of  which 
the  carrier  is  bound  to  take  notice;  consequently  damage  from  bilging  in  a  lock 
which  was  entered  in  contravention  of  the  rules,  must  be  compensated  by  him. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  against  the  Reliance  Transportation  Company 
as  common  carriers  on  the  Pennsylvania  canal.  The  goods,  con- 
sisting of  teas,  dry  goods,  hardware,  and  shoes,  were  received  at 
Philadelphia  the  22d  of  April  1836,  on  board  the  defendant's  tow- 
boat,  the  Columbia,  on  terms  of  delivery  in  sixteen  days  to  the 
plaintiff  in  Pittsburg,  "in  good  order,  the  dangers  of  the  navigation, 
fire,  leakage,  and  all  other  unavoidable  accidents,  excepted."  The 
boat  proceeded  on  her  trip  and  arrived  at  Harrisburg  in  the  morn- 
ing of  the  4th  of  May,  where  she  was  detained  while  workmen 
were  employed  in  repairing  a  breach  in  one  of  the  locks.  The 
water  was  drawn  off  above,  and  was  rapidly  subsiding  in  the  level 
where  she  lay;  when,  in  obedience  to  the  regulation  established  by 
the  canal  commissioners  pursuant  to  the  statute,  the  lock  keeper 
refused,  as  he  testified,  to  let  her  lie  in  the  chamber  of  the  lower 
lock,  and  pointed  out  a  place  where  she  could  lie  in  safety:  not- 
withstanding which,  she  went  into  the  lock  at  11  o'clock  in  the 
forenoon  and  bilged  in  the  night  by  settling  and  straining  on  the 
bottom,  which  was  counter-arched  and  without  a  floor;  by  reason 
of  which  the  cargo  was  damaged  by  water.  The  defendants  gave 
evidence  to  show  that  the  boat's  entrance  had  not  been  forbidden 
by  the  lock  keeper;  that  she  was  tight,  staunch  and  strong;  that 
she  was  well  manned  and  commanded;  that  the  locks  were  gene- 
rally safer  in  grounding  by  settling,  than  the  bed  of  the  canal;  and 
that  boat  masters  usually  sought  them  as  preferable  berths  when 
grounding  was  apprehended.  The  judge  charged  that  "a  common 
carrier  may  limit  his  responsibility  by  notices  or  agreements,  and 
that  if  the  captain  was  not  culpably  ignorant  of  any  fact  in  regard 
to  the  lock;  not  deficient  in  prudence,  care  and  judgment;  not 
warned  of  his  danger;  the  case  might  be  considered  to  come  fairly 
within  the  exceptions  named  in  the  contract."  The  jury  found  for 
the  defendants  and  the  plaintiff  brought  a  writ  of  error. 


83  SUPREiME  COURT  [Pittsburgh 

fAtwood  v.  The  Reliance  Transportation  Company.] 

Fin  (/ley,  in  support  of  his  exceptions,  cited  19  Wend.  234;  5 
Rawle,  189,  and  4  Whart.  204. 

Forward,  contra,  relied  on  Story  on  JBailm.,  passim;  5  Bingh. 
217;  4  Bingh..  218;  5  Rawle  189. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  maxim  that  any  one  may  dispense  with  a 
rule  provided  for  his  exclusive  benefit,  is  not  without  its  exceptions; 
and  notwithstanding  the  unfortunate  direction  given  to  the  decisions 
at  an  early  day,  it  is  still  almost  susceptible  of  a  doubt  whether  an 
agreement  to  lessen  the  common  law  measure  of  a  carrier's  respon- 
sibility, like  an  agreement  to  forego  a  fee-simple  tenant's  right  of 
alienation,  or  a  mortgagor's  right  of  redemption,  is  not  void  by  the 
policy  of  the  law.  That  the  bailor  is  left  as  much  at  another's 
mercy,  by  an  agreement  like  the  present,  as  a  borrower  would  be 
by  an  agreement  to  turn  his  mortgage  into  a  conditional  sale,  is 
entirely  evident  from  the  fact  that  the  carrier  has  the  exclusive  cus- 
tody of  the  goods;  and  that  to  convict  him  of  negligence  in  his 
function,  would  be  as  impracticable  as  to  convict  him  of  connivance 
at  robbery,  against  which  the  common  law  rule  of  his  responsibility 
was  intended  more  especially  to  guard.  From  his  servants,  who 
are  usually  the  only  persons  that  can  speak  of  the  matter,  it  would 
be  idle  to  expect  testimony  to  implicate  themselves;  and  the  owner 
can  seldom  have  any  other  account  of  his  property  than  what  they 
may  choose  to  give  him.  Such  a  state  of  things  is  not  to  be  en- 
couraged; and  though  it  is  perhaps  too  late  to  say  that  a  carrier 
may  not  accept  his  charge  in  special  terms,  it  is  not  too  late  to  say 
that  the  policy  which  dictated  the  rule  of  the  common  law,  requires 
that  exceptions  to  it  be  strictly  interpreted,  and  that  it  is  his  duty  to 
bring  his  case  strictly  within  them.  What,  then,  is  the  effect  of  an 
acceptance  on  terms  of  safe  delivery,  the  dangers  of  the  navigation, 
fire,  leakage,  and  all  other  unavoidable  accidents,  excepted?  The 
goods  were  damaged  by  bilging  in  a  lock ;  and  the  question  is, 
whether  a  loss  incurred  by  resting  in  a  prohibited  place,  is  a  loss 
from  an  excepted  peril  of  the  navigation. 

Every  contract  is  supposed  to  be  framed  on  the  basis  of  the  laws; 
and  they  are  therefore  left  to  regulate  those  matters  for  which  the 
parties  have  not  specially  provided.  Thus  a  lender  implicitly  stipu- 
lates for  legal  interest  when  less  is  not  expressly  reserved;  and  the 
measure  of  the  defendants'  responsibility  would  have  been  exactly 
that  which  the  common  law  prescribes,  had  it  not  been  narrowed 
by  a  special  acceptance.  But  the  terms  of  this  acceptance  operate, 
as  I  have  said,  as  exceptions  which  leave  the  common  law  rule  in 
force  as  to  all  beside.  By  the  terms  dangers  of  the  navigation, 
therefore,  the  parties  meant  to  mark  those  perils  that  are  incident 
to  it  in  a  lawful  course  of  it.  Holding  the  carrier  to  an  observance 
of  the  laws  prescribed  for  its  regulation,  the  owner  has  a  basis  for 
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an  estimate  of  the  risk  which  he  is  to  take  upon  himself;  but  the 
enhancement  of  it  from  a  licence  to  transcend  them,  would  be  in- 
appreciable, and,  in  the  absence  of  express  stipulation,  such  a  license 
is  not  to  be  intended.  For  damage  occasioned  by  inattention  to 
those  precautions  which  are  enjoined  to  prevent  collision  in  passing, 
the  carrier  would  obviously  be  liable,  though  he  had  substituted 
others  apparently  as  efficient;  and  why  not  for  damage  by  bilging, 
which  would  have  been  avoided  had  the  boat  been  where  it  ought, 
by  the  law  of  the  canal,  to  have  been?  That  a  man  will  do  what 
the  law  commands,  is  surely  a  presumption  on  which  a  party  may 
reckon  in  laying  the  foundations  of  his  contract.  Now  by  declining 
to  assume  the  risks  of  the  navigation,  the  carrier  compelled  the 
owner  of  the  goods  to  be  his  own  insurer;  but  an  insurer  is  not 
liable  to  bear  a  loss  from  a  deviation  or  change  of  the  risk,  and 
there  certainly  is  a  change  of  it  when  the  transit  is  not  made  in 
subordination  to  the  laws  of  the  navigation.  Nor  is  the  consequence 
of  the  principle  to  be  evaded  by  bringing  into  view  the  illegal  prac-, 
tices  of  other  boatmen.  Parties  are  not  to  be  affected  by  usages  in 
derogation  of  laws  which  bind  them;  and  if  the  owner  of  the  goods 
had  reason  to  suppose  the  law  would  not  be  violated,  in  this  in- 
stance, by  using  the  locks  for  a  prohibited  purpose,  why  should  he 
bear  a  risk  which  was  out  of  the  prescribed  course  of  the  naviga- 
tion, even  though  it  might  not  have  been  so  great  as  those  he  would 
have  had  to  bear  within  it?  The  principles  of  marine  insurance, 
founded  as  they  are  in  abstract  reason  and  exact  justice,  may  some- 
times be  fitly  applied  to  a  fresh  water  contract;  and  I  recur  to  a 
case  of  it  to  show  that  he  who  contracts  to  bear  a  risk,  may  insist 
on  having  the  benefit  of  all  his  chances,  however  remote  or  incon- 
siderable. Upon  the  principle  that  the  voyage  must  be  prosecuted 
conformably  to  the  implied  terms  of  the  policy,  it  was  held  in  Mid- 
dleswood  v.  Blakes,  7  Term  Rep.  158,  that  the  pursuit  of  a  particu 
lar,  though  customary  track  by  direction  of  the  owners,  was  a 
deviation  because  the  insured  was  tacitly  entitled  to  the  benefit  of 
the  captain's  choice  at  the  usual  point  of  divergence;  and  yet  the 
owners  may  have  been  in  fact,  more  competent  to  choose  than  he. 
It  is  an  implied  but  cardinal  condition  of  marine  insurance,  there- 
fore, that  no  risk  be  introduced  but  precisely  that  which  the  insurer 
contemplated;  and  that  it  has  a  place  in  contracts  of  inland  navi- 
gation, is  shown  by  Hand  v.  Baynes,  4  Whart.  204.  In  that  case, 
the  hides  had  been  received  at  Philadelphia,  as  it  was  expressed  in 
the  bill  of  lading,  "on  board  Hand's  line  via  the  Chesapeake  and 
Delaware  Canal,"  to  be  delivered  to  the  consignee  in  Baltimore, 
"the  dangers  of  the  navigation,  fire,  leakage  and  breakage,  except- 
ed."  The  sloop  was  not  permitted  to  pass  through  the  canal,  which 
chanced  to  be  shut  when  she  arrived  at  the  entrance  of  it;  and  the 
captain,  being  told  that  the  repairs  then  in  progress  would  not  be 
finished  for  a  month,  proceeded  to  make  the  voyage  coastwise,  and 
lost  his  vessel  with  her  cargo  in  a  gale  at  sea,  for  which  his  owners 
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were  held  liable  on  the  ground  that  it  was  his  duty  to  lie  by  or 
return,  and  that  the  goods,  therefore,  were  not  lost  in  the  navigation 
contemplated  by  the  contract.  Yet  the  sloop,  like  the  towboat  in 
this  instance,  was  tight,  staunch,  and  competent  to  the  voyage  at- 
tempted. What  avails  it,  then,  that  in  a  scarcity  of  water,  the 
chamber  of  a  lock  may  ordinarily  be  a  safer  berth  than  the  bed  of 
the  canal,  or  that  boat  masters  may  have  surreptitiously  used  it  as 
such;  or  that  so  to  have  used  it,  in  this  instance,  evinced  no  want 
of  prudence  or  skill?  The  master  was  incompetent  to  choose  it, 
because  the  owner  of  the  goods  had  chosen  differently.  Nor  is  it 
material  to  inquire  whether  the  boat  had  been  warned  off  by  the 
lock  keeper.  The  use  of  the  lock  for  the  purpose  to  which  the 
master  applied  it,  was  interdicted  by  the  law,  of  which  he  was 
bound  to  take  notice;  and  in  these  respects  the  direction  was  erro- 
neous. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Rees  against  Waters. 

Neither  a  court  of  equity  nor  a  court  of  law,  in  Pennsylvania,  will  lend  its 
aid  to  a  husband  who  has  deserted  his  wife,  to  enable  him  to  recover  her  choses- 
in-action,  without  making  a  suitable  provision  for  her  maintenance;  unless  he 
had,  previously  to  the  separation,  reduced  them  into  possession;  and  the  principle 
is  the  same  with  regard  to  her  real  estate. 

But  if  a  husband  take  possession  of  his  wife's  real  estate  and  make  valuable 
improvements  upon  it,  there  is  no  power  either  in  a  court  of  law  or  equity  to 
restrain  his  control  over  it. 

ERROR  to  the  district  court  of  Allegheny  county. 

David  Rees  against  Humphry  Waters  and  Acha,  his  wife.  This 
was  an  action  of  ejectment,  for  51  acres  of  land,  which  was  the 
estate  of  the  defendant's  wife.  The  plaintiff  gave  in  evidence  a 
judgment  against  Humphry  Waters,  for  700  dollars,  a  fieri  facias 
upon  it,  a  levy  upon  the  land  in  dispute,  which  was  valued  at  100 
dollars  per  annum,  and  a  liber art  facias,  upon  which  the  possession 
thereof  was  delivered  to  him. 

The  defendant  offered  to  prove  that  the  said  judgment  of  the 
plaintiff  was  fraudulently  confessed  by  Humphry  Waters,  for  the 
purpose  of  depriving  his  wife,  whom  he  had  deserted,  of  her  estate: 
that  he  had  sold  all  her  personal  effects,  and  fraudulently  conspired 
with  the  plaintiff  to  turn  her  out  of  possession  of  her  land,  and 
leave  her  without  a  support. 

The  plaintiff  objected  to  this,  on  the  ground,  that  it  was  an  offer 
of  the  defendant  in  a  collateral  suit,  to  avoid  the  validity  of  a  judg- 
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ment  against  him,  by  alleging  his  own  fraud.  For  if  the  plaintiff's 
claim  be  avoided,  the  defendant  thereby  becomes  the  owner  of  the 
life  estate,  and  may  convey  it  to  another,  in  as  much  as  there  has 
been  no  divorce. 

The  court  below  overruled  the  objections  and  permitted  the  evi- 
dence to  be  given. 

The  proof  was  that  the  land  was  the  property  of  the  wife,  that 
she  and  her  husband  had  resided  upon  it  about  a  year,  during 
which  time  he  had  made  some  improvements.  That  he  was  very 
intimate  with  David  Rees,  the  plaintiff,  that  they  were  labourers, 
and  had  lived  and  worked  together  many  years  previously  to  the 
marriage  of  the  defendants;  much  evidence  was  given  by  each 
party  as  to  the  consideration  of  the  judgment,  and  one  witness  said 
he  was  present  and  made  a  settlement  between  the  parties,  in 
which  there  was  a  balance  due  the  plaintiff  equal  to  the  amount 
of  the  judgment.  The  defendant  had  sold  all  his  wife's  personal 
effects,  and  after  having  otherwise  maltreated  her,  he  deserted  her. 

The  court  below,  after  cautioning  the  jury  to  guard  against  the 
exercise  of  that  feeling  which  might  readily  be  awakened,  by  even 
a  suspicion  of  the  truth  of  the  allegations  made  by  the  defendants, 
said,  in  substance,  that  fraud  must  not  be  presumed,  but  like  all 
other  matters  of  fact,  may  be  established  by  circumstantial  evi- 
dence; that  if  they  were  satisfied  by  the  evidence,  that  the  judg- 
ment arid  proceeding  of  the  plaintiff  was  wholly  collusive  and 
fraudulent,  and  instituted  for  the  purpose  of  taking  the  rents  of  the 
property  for  the  use  of  the  husband,  who  has  abandoned  his  wife 
and  turned  her  out  of  possession;  that  a  chancellor  would  in  such 
case  entertain  a  bill  at  the  instance  of  the  deserted  wife,  and  enjoin 
the  husband  from  proceeding  at  law  in  this  ejectment.  It  is  every 
day's  practice  in  the  courts  of  Pennsylvania,  to  grant  equitable 
relief  to  the  defendant,  when  the  plaintiff  in  ejectment  has  the  legal 
tille,  and  defendant  has  such  an  equity  as  to  induce  a  chancellor  to 
enjoin  the  plaintiff  from  a  recovery.  And  we  can  see  no  good  rea- 
son why  the  same  relief  should  not  be  extended  to  a  case  like  the 
present,'if  you  find  the  allegation  of  defendant  supported  by  the 
testimony. 

Shaler,  for  plaintiff  in  error,  cited  Clan,  on  Mar.  Women  161; 
17  Serg.  $  Rawle  363;  2  Stark.  Ev.  630. 

Lowry,  for  defendant  in  error,  cited  Clan,  on  Mar.  Women  448, 
560;  6  Johns.  Cha.  Rep.  178;  1  Page  261;  4  Johns.  Cha.  Rep.  322; 
5  Monroe  341;  5  Johns.  Cha.  Rep.  464,  473;  5  Page  582;  2  Vez. 
452,  666;  5  Vez.  517;  4  Pagel4-,  6  Johns.  25;  1  Dessau.  200;  2 
Dessau.  50;  17  Serg.  $>  Rawle  130,  298. 

The  opinion  of  the  court  was  delivered  by 

ROGERS.  J. — The  interest  which  the  husband  has  in  the  property 
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of  the  wife,  may  be  modified  and  restrained  by  a  court  of  chancery, 
by  requiring  him  to  make  a  settlement  in  favor  of  his  wife  and 
children.  The  rules  which  govern  the  court,  have  been  well  con- 
sidered in  Henry  v.  Udall,  5  Jo/ins.  Chan.  Rep.  464.  The  wife  is 
entitled  to  a  suitable  provision  for  the  maintenance  of  herself  and 
children,  out  of  her  separate  estate,  real,  or  personal,  descended 
and  devised  to  her  during  coverture.  Thus  equity  prevails,  equally 
against  the  husband  or  his  assignee,  or  against  any  sale  made,  or 
lien  created  by  him,  even  for  a  valuable  consideration,  or  in  pay- 
ment of  a  just  debt,  and  whether  the  suit  in  protection  of  that 
equity  be  by  the  wife,  or  by  any  other  person  in  her  behalf.  Ha- 
viland  v.  Myers,  6  Johns.  Chan.  Rep.  178.  A  suit  to  protect  that 
equity  may  be  instituted  by  the  wife,  against  a  creditor  at  law, 
and  this  equity,  if  the  case  be  deemed  to  require  it,  may  be  ex- 
tended to  the  whole  of  the  real  and  personal  estate  devised  or  de- 
scended to  the  wife.  This  equitable  right,  as  is  said  in  the  earlier 
decisions  is  confined  to  cases  where  the  husband,  or  his  assignee, 
had  no  title  at  law  to  recover  the  wife's  property,  as  when  it  was 
an  equitable  interest.  As  they  are  obliged  to  apply  to  a  court 
of  equity  for  the  recovery  of  it,  the  court  will  impose  terms 
upon  them.  It  will  stipulate  as  the  consideration  for  lending  its 
assistance,  that  a  provision  shall  be  made  out  of  the  fund,  or  out  of 
the  husband's  other  property,  for  her.  It  was  afterwards  ruled, 
(for  the  court  of  chancery  has  been  very  cautious  in  assuming  the 
jurisdiction,)  that  the  court  would  enforce  her  right  at  her  own 
suit,  by  her  next  friend,  when  the  subject  was  of  equitable,  not  of 
legal,  cognizance.  And  again:  Mr.  Clancy,  in  his  Treatise  on 
Married  Women  464,  insists,  on  the  authority  of  adjudged  cases, 
that  this  equity  is  not  confined  to  her  equitable,  but  extends  to  her 
legal,  choses  in  action,  but  Strong's  case,  where,  in  the  notes,  the 
reasoning  of  Mr.  Clancy  is  cited  with  approbation.  But,  however, 
this  may  be,  yet  it  is  clear,  that  the  equity  does  not  attach,  except 
on  that  part  of  the  wife's  fortune,  which  the  husband  cannot 
acquire,  without  the  aid  of  either  a  court  of  equity,  or  a  court  of 
law,  either  to  her  equitable,  or  legal  choses  in  action,  to  what  has 
been  termed  her  equitable  separate  property.  If  the  husband  can 
acquire  possession  of  her  estate,  without  a  suit  either  at  law  or 
equity,  the  husband  will  not  be  disturbed  in  the  exercise  of  his 
marital  rights.  This  principle  is  asserted,  but  in  its  most  restricted 
sense,  in  Howard  and  Wife  v.  Moffit,  2  Johns.  Chan.  Rep.  206.  It 
is  there  ruled,  that  if  the  husband  can  lay  hold  of  the  property  of 
the  wife,  without  the  aid  of  the  court,  he  may  do  it;  the  court  of 
chancery  not  having  the  power  to  enforce  a  settlement,  by  inter- 
fering with  his  remedies  at  law.  This  equity  is  administered  to 
the  wife,  when  she  had  not  been  sufficiently  provided  for.  A  court 
of  equity  will  also  protect  the  wife  when  she  has  been  deserted 
and  abandoned  by  her  husband,  without  any  suitable  or  adequate 
support.  Haviland  v.  Myers,  6  Johns.  Chan.  Rep.  178.  But  the 
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interposition  of  the  court  must  be  restrained  to  those  instances, 
where  the  husband  cannot  acquire  possession  of  her  property  with- 
out a  suit,  either  at  law,  or  in  chancery,  and  where,  as  I  appre- 
hend, the  husband  has  never  been  in  the  possession  of  the  property. 
For,  except  in  these  cases,  a  court  of  equity  has  no  authority  to 
decree  alimony  to  the  wife,  although  she  may  be  left  without  any 
other  adequate  means  of  maintenance.  Mr.  Justice  Story,  in  his 
commentaries,  says,  that  although  it  is  clearly  the  duty  of  the  hus- 
band to  provide  a  suitable  maintenance  for  the  wife,  if  it  is  within 
his  power,  yet  it  is  not  an  obligation  of  duty,  of  which  a  court  of 
equity  will  decree  a  specific  performance,  by  directing  in  such  a 
case  a  separate  maintenance.  The  proper  remedy  is  an  action  in 
a  court  of  common  law,  to  be  brought  against  the  husbandry  any 
person,  who  shall,  under  such  circumstances,  supply  the  wife  with 
necessaries,  according  to  her  rank  and  condition;  for,  by  compelling 
the  wife  to  leave  him,  or  he  having  left  her,  the  husband  sends  her 
abroad  with  a  general  credit,  for  her  maintenance.  Or  if  this 
reliance  should  be  precarious,  the  wife  may  make  application  to 
the  ecclesiastical  court,  for  a  divorce  a  mensa  et  thoro,  or  for  a 
restitution  of  her  conjugal  rights;  and  as  incident  thereto,  (but  as  it 
seems,  not  as  an  exercise  of  original  jurisdiction,)  the  latter  court 
may  pronounce  a  decree  for  a  suitable  alimony.  They  have  no 
general  jurisdiction  in  relation  to  the  matter,  and  their  interference 
is  confined  to  those  cases  where  the  wife  has  an  equitable  pro- 
perty within  the  reach  of  the  jurisdiction  of  the  courts  of  equity. 
In  such  a  case,  where  the  husband  has  deserted,  or  ill  treated  his 
wife,  they  will  lay  hold  of  it  and  decree  her  a  suitable  maintenance 
out  of  such  equitable  funds.  The  relief  would  seem,  according  to 
this,  to  be  confined  to  the  wife's  equities,  but,  perhaps,  the  better 
opinion  is,  that  equity  will  interpose,  when  the  husband,  or  his 
assignee,  is  seeking  at  law,  to  recover  the  wife's  legal  choses  in 
action.  These  are  acknowledged  principles  of  equitable  jurisdic- 
tion, as  will  be  seen  by  reference  to  the  authorities  cited  at  the 
bar;  but  as  we  have  no  court  of  chancery,  it  has  been,  I  think, 
unfortunately  held  in  Yohe  v.  Barnitz,  1  Binn.  365,  that  the  equi- 
table power  does  not  exist  in  this  state.  Chief  Justice  Tilghman 
says:  "  It  is  to  be  regretted  that  the  courts  of  this  state  are  not 
vested  with  the  power,  exercised  by  the  courts  of  chancery  in 
England,  of  insisting  on  some  provision  for  the  wife,  when  the 
husband  applies  to  them  for  the  purpose  of  getting  possession  of 
her  personal  property.  But  we  have  no  trace  of  any  such  exer- 
cise of  power  by  our  courts.  It  must  be  taken  for  granted,  then, 
that  they  possess  no  such  power."  It  is  true  that  we  can  not 
afford  the  wife  specific  relief  in  the  same  manner  and  to  the  same 
extent,  as  it  could  be  administered  to  her  by  a  court  of  equity, 
But  this  defect  arises  from  the  non  adaptation  of  common  law 
forms  alone,  for  it  has  been  ruled,  that  equity  is  part  of  the  law  of 
this  state,  and  in  many  cases  decided ;  since  Yohe  v.  Barnitz,  equi- 
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table  relief  has  been  freely  given,  so  far  as  could  be  done,  consist- 
ently with  these  forms.  On  principles  pertaining  to  a  court  of 
equity,  we  have  ruled  that  if  a  husband  deserts  his  wife,  and 
ceases  to  perform  his  marital  duties,  the  acquisitions  of  the  wife 
during  such  desertion,  are  her  separate  estate,  and  she  may  dis- 
pose of  them  by  will  or  otherwise.  Bonslaugh  v.  Bonslaugh,  17 
Serg.  Sf  Rawle  130.  The  legislature  have  also  manifested  their 
sense  that  some  additional  security  was  required  for  the  rights  of 
femes  covert,  by  the  act  of  the  29th  of  March,  1832,  in  case  of 
partition  of  her  real  estate;  and  where  her  share  is  converted  into 
money.  The  great  difficulty  under  which  we  have  heretofore 
labored  for  the  want  of  proper  machinery  to  carry  out  equity  prin- 
ciples, is  removed  by  the  act  of  the  Itith  of  June  1836,  which 
makes  it  the  duty  of  the  Supreme  Court,  at  their  sessions  in  bank 
from  time  to  time,  to  devise  and  establish,  by  rule  of  court,  such 
new  writs  and  forms  of  proceeding,  as  in  their  opinion,  shall  be 
necessary  or  convenient  to  the  full,  direct,  and  uniform  execution 
of  the  powers  and  jurisdictions  possessed  by  the  said  court,  or  by 
the  courts  of  common  pleas,  district  courts,  orphans'  courts,  or 
register's  courts.  But  I  am  not  aware,  that  there  is  any  insur- 
mountable difficulty  here;  for,  where  a  suit  is  brought  to  recover, 
either  equitable  or  legal  property  belonging  to  the  wife,  the  court 
may  lay  their  hands  upon  the  action  and  prevent  a  recovery, 
unless  upon  the  just  and  equitable  terms  of  making  a  suitable  pro- 
vision for  the  wife.  If  this,  therefore,  is  a  case  where  a  court  of 
chancery  would  relieve  the  wife,  or  where  they  would  arrest  the 
proceeding  at  law,  by  an  injunction,  the  same  thing  can  be  done 
in  this  state,  by  preventing  a  recovery  except  on  terms;  and  in  this 
view  of  the  case,  I  declare  not  only  my  own,  but  the  opinion  also 
of  my  brethren.  It  remains,  then,  to  inquire  whether  this  is  such  a 
case,  as  would  call  for  the  interference  of  a  court  of  equity.  By 
the  common  law,  marriage  operates  as  an  absolute  gift  to  the  hus- 
band of  all  the  personal  property  of  the  wife,  which  was  in  her 
possession  at  the  time  of  the  marriage.  He  takes  it  free  from  any 
right  of  survivorship  in  the  wife;  he  may  dispose  of  it  in  any  way 
during  his  life,  or  bequeath  it  at  his  death,  and  if  he  makes  no  dis- 
position of  it,  his  personal  representative,  and  not  his  wife,  though 
she  should  survive  him,  shall  have  it.  The  husband  also  gains 
an  estate  of  freehold,  in  the  inheritance  of  his  wife,  in  her  right, 
during  her  life.  They  are  jointly  seised,  in  right  of  the  wife,  but 
notwithstanding  this,  the  husband  has  the  power  of  creating  a  free- 
hold in  her  inheritance,  without  her  being  a  party  in  the  convey- 
ance, or  in  other  words,  of  conveying  the  freehold  without  her  con- 
sent. He  has  the  absolute  power  of  disposition  of  the  life  interest, 
which  he  has  in  her  inheritance,  as  absolute  an  authority  as  he 
has  over  her  personal  chattels  in  his  possession.  On  the  mar- 
riage, as  to  both  species  of  property,  it  is,  ipso  facto,  vested  in  him, 
he  does  not  require  the  aid  of  any  court  of  law,  or  equity,  to 
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establish  his  claim  to  it,  or  to  invest  him  with  the  possession.  Now 
as  to  the  personal  estate,  it  is  an  admitted  principle  of  equitable 
jurisprudence,  that  where  he  can  obtain  the  possession  of  it,  with- 
out a  suit,  either  at  law  or  equity,  or  where  he  has  been  in  posses- 
sion, the  husband  will  not  be  disturbed  in  the  exercise  of  his  mari- 
tal rights.  And  there  can  be  no  reason  why  the  same  principle  should 
not  be  applied  to  her  chattels  real,  and  to  the  interest  which  he  ac- 
quires in  her  estate  of  inheritance.  And  how  does  this  case  stand? 
The  wife  was  the  owner  of  the  land  at  the  time  of  the  marriage. 
The  husband  took  possession,  and  made  valuable  improvements 
upon  it.  He  does  not  need  the  aid  of  any  court,  in  order  to  its 
full  enjoyment  and  possession,  which  he  can  assert  at  any  time,  as 
against  his  wife,  or  any  other  person.  There  is,  therefore,  no 
ground  upon  which  the  general  jurisdiction  of  a  court  of  chancery 
can  attach.  It  is  true,  that  the  law,  which  gives  the  property  of 
the  wife  to  the  husband,  imposes  upon  him  the  obligation  of  main- 
taining her.  But  this  obligation  will  only  allow  the  court  to  fasten 
upon  the  equitable  property  of  the  wife,  or  upon  her  choses  in 
action,  when  it  is  necessary  to  call  in  the  aid  of  a  court  of  law  to 
recover  them.  The  case  of  Haviland  and  Others  v.  Myers,  differs 
from  this  case  in  two  particulars.  There  the  property  descended 
to  the  wife  during  coverture,  of  which  it  does  not  appear  that  the 
husband  ever  had  the  possession,  and  besides,  there  was  a  decree, 
a  mensa  et  thoro,  although  the  Chancellor  does  say,  that  her  claim 
to  protection,  did  not  rest  upon  the  mere  equity  of  the  wife  to  a 
suitable  provision,  out  of  her  separate  estate.  It  is  not  to  be  sup- 
posed that  it  was  intended  to  interfere  with  the  principles  decided 
in  Howard  and  Wife  v.  Moffit,  2  Johns.  Chan.  Rep.  206.  In 
addition  to  the  relief  which  the  court  would  give  the  wife,  in  a 
proper  case,  as  above  indicated,  she  has,  in  this  state,  three  reme- 
dies. 1.  By  procuring  necessaries  on  the  credit  of  the  husband. 
2.  By  an  application  to  the  court  of  common  pleas  for  a  divorce 
a  mensa  et  thoro,  and  alimony,  and  thereby,  under  the  29th  sec- 
tion of  the  act  of  the  13th  of  June  1836,  which  provides,  that  if 
any  man  separate  himself  from  his  wife  without  reasonable  cause, 
two  magistrates  may  direct  a  warrant  to  the  overseers,  author- 
ising them  to  take  and  seize  so  much  of  the  goods  and  chattels, 
&c,,  as  shall  be  sufficient  for  the  wife,  and  to  maintain  and  bring 
up  their  children.  If  she  thinks  proper  to  pursue  any  of  the  reme- 
dies pointed  out,  a  fraudulent  assignment  of  the  property  will  not 
protect  it  from  the  just  claim,  for  the  maintenance  and  support  of 
the  wife  and  children.  It  is  with  the  greatest  reluctance,  that  an 
attentive  examination  of  the  authorities,  has  brought  my  mind  to 
this  conclusion,  but  I  am  compelled  to  say,  that  the  judgment  must 
be  reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Mullen  against  French. 

A  negotiable  note,  endorsed  by  several  persons,  was  discounted  for  the  payee 
by  a  bank:  after  it  became  due  and  payable  a  suit  was  brought  upon  it  by  a 
subsequent,  against  a  prior,  endorser:  Held,  that  the  possession  of  the  note  by  the 
plaintiff  was  prima facie  evidence  of  his  having  paid  the  money  to  the  bank, 
so  as  to  enable  him  to  maintain  his  action  without  direct  proof  of  payment  by 
him  to  the  bank. 

The  last  endorser  of  a  negotiable  note,  having  possession  of  it,  has  a  right 
of  action  against  the  maker  and  any  of  the  prior  endorsers,  without  a  previous 
resort  to  the  payee,  for  whose  accommodation  it  had  been  discounted. 

ERROR  to  the  common  pleas  of  Warren  county. 

Ahaz  French  against  Michael  Mullen.  Assumpsit  on  a  promis- 
sory note. 

Mullen  was  the  defendant  in  the  court  below,  and  was  sued  there 
by  French,  upon  his  endorsement  of  a  note  of  300  dollars,  drawn 
by  Daniel  Infield  in  favour  of  David  Medes,  payable  ninety  days 
after  its  date,  which  was  the  29th  of  October  1835,  at  the  Chau- 
tauque  County  Bank,  in  James  Town,  state  of  New  York.  The 
note  was  endorsed  first  by  Medes,  the  payee,  and  then  severally 
by  Michael  Mullen,  the  plaintiff  in  error,  Timothy  Barnes,  Ahaz 
French,  the  defendant  in  error,  and  N.  A.  Lowry.  After  being 
thus  endorsed,  it  was  discounted  at  the  bank  for  the  use  of  Medes, 
the  payee.  At  maturity  it  was  presented  at  the  bank  and  payment 
thereof  was  demanded.  It  was  regularly  protested,  at  the  instance 
of  the  bank,  for  nonpayment,  and  due  notice  thereof  was  given  to 
each  of  the  endorsers. 

On  the  trial  of  the  cause,  the  plaintiff  below,  having  the  posses- 
sion of  the  note,  produced  it,  and  after  proving  the  signature  to  it 
and  the  endorsements  thereon,  read  it  in  evidence,  without  giving 
any  direct  proof  of  his  having  paid  it  to  the  bank.  The  defend- 
ant, thereupon,  objected  that  the  plaintiff  was  not  entitled  to 
recover,  without  giving,  at  least,  some  evidence  showing  that 
he  had  become  entitled  to  the  note  by  having  paid  the  amount 
of  it  to  the  bank.  It  was  also  further  objected  by  the  defendant, 
that,  supposing  the  plaintiff  to  have  paid  the  whole  amount  of  the 
note,  still  he  could  not  recover  from  the  defendant,  excepting  in  the 
event  of  the  party,  for  whose  use  the  note  was  discounted,  having 
become  insolvent  and  unable  to  pay  the  whole  amount,  as  he  was 
bound  to  do,  arid  from  which  a  loss  had  arisen;  and  even  then  he 
could  only  recover  from  the  defendant  his  aliquot  proportion  of  such 
loss,  to  be  ascertained  by  dividing  it  equally  among  all  the  solvent 
parties  to  the  note,  and  making  each  contribute  his  proportion  of 
the  loss  thus  ascertained. 
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Eldred,  president,  instructed  the  jury,  that  the  possession  of  the 
note  \\3isprimafucie  evidence  that  the  plaintiff  had  paid  it  to  the 
bank;  and  if  he  had  so  paid  it,  it  gave  him  a  cause  of  action  against 
each  and  all  the  prior  endorsers,  and  directed  the  jury  to  find  for 
the  plaintiff.  Verdict  and  judgment  accordingly. 

Galbraith,  for  plaintiff  in  error,  cited  1  Ham.  413;  4  Watts  448. 

Church,  for  defendant  in  error,  cited  2  Phil.' Ev.  17,41;  1  Peters' 
C.  C.  Rep.  171;  3  Johns.  Cos.  263;  12  Serg.  fy  Rawle  42;  9  Serg. 
fy  Rawle  385;  3  Wheat.  182;  2  Da II.  115;  8  Wend.  42;  3  Day  12. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — As  to  the  first  objection  we  are  unable  to  perceive 
any  sufficient  ground  upon  which  it  can  be  sustained;  for  it  cer- 
tainly can  not  be  fairly  presumed  that  the  bank,  having  become  the 
bona  fide  holder  of  the  note  for  value,  would  have  given  it  up  or 
placed  it  in  the  possession  of  any  of  the  parties  liable  to  pay  it,  after 
it  fell  due,  without  first  receiving  payment  of  it  from  such  party. 
Neither  can  it  be  disputed,  that  any  one  of  the  parties  paying  the 
amount  of  the  note  to  the  bank,  would  thereby  have  entitled  him-, 
self  to  the  reception  of  it;  and  that  the  bank  would  thereupon  have 
been  bound  to  have  delivered  the  note  to  him.  Now  in  the  absence 
of  all  evidence,  as  was  the  case  here,  tending  to  raise  the  least  sus- 
picion of  the  plaintiff  below  having  come  to  the  possession  of  the 
note  unfairly,  he  became  entitled  to  the  benefit  of  the  presumption 
common  to  every  one,  which  he  has  a  right  to  claim  for  himself,  of 
having  acted  honestly,  until  the  contrary  shall  be  made  to  appear. 
The  presumption,  therefore,  under  the  circumstances  of  this  case, 
that  the  plaintiff  below  had  paid  and  taken  up  the  note  from  the 
bank,  after  it  became  payable,  was  perfectly  reasonable,  and  such 
as  the  jury  was  bound  to  make  in  his  favour. 

Then,  in  regard  to  the  second  objection,  we  think  there  is  nothing 
in  it.  The  plaintiff  below,  after  having  paid  the  amount  of  the 
note  to  the  bank  and  taken  it  up,  became  a  bona  fide  holder  thereof, 
not  only  for  a  valuable  but  full  consideration;  and  it  is  well  settled, 
I  take  it,  that  the  bona  fide  holder  of  a  bill,  check,  or  note,  may,  in 
general,  maintain  an  action  thereon  against  all  the  parties  to  it, 
whose  names  are  to  it,  and  who  became  so  previously  to  himself. 
See  Chilly  on  Bills  343  (New  York  1830);  Bishop  v.  Hay  ward, 
4  Term  Rep.  471.  Thus  the  plaintiff  below  had  a  right,  not  only  to 
sue  the  maker  of  the  note,  but  each  of  the  endorsers  who  became 
such  previously  to  himself.  The  circumstance  of  the  note  having 
been  discounted  for  the  benefit  of  Medes,  the  payee,  does  not  affect 
the  right  of  the  plaintiff,  in  this  respect,  to  sue  and  recover  tho 
amount  of  the  note  from  those  who  became  parties  to  it  before  him; 
their  liability  to  him  is  the  same  that  it  would  have  been  had  the 
note  been  given  by  the  maker  to  the  payee  for  value,  and  after- 
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wards  been  passed  from  hand  to  hand,  through  the  several  en- 
dorsers, for  value  received  by  each.     This  question  was  decided  at 
the  present  term  in  favour  of  the  plaintiff,  in  the  case  of  Youngs  v. 
Ball,  which  see. 
Judgment  affirmed, 


Patterson  against  Brindle. 

it j *  r/     In  an  action  of  ejectment,  under  the  plea  of  "not  guilty,"  the  defendant  may 
prove  that  the  plaintiff  was  dead  at  the  time  when  the  suit  was  instituted. 

A  power  to  take  care  of  land,  carries  with  it  a  power  to  pay  the  taxes  assessed 
•upon  it,  or  to  redeem  it  if  sold  by  the  treasurer  as  unseated,  for  the  payment  of 
the  taxes;  and  in  such  case  the  death  of  the  owner  is  not  such  a  revocation  of 
the  power  as  will  make  void  a  redemption  of  the  land  by  such  agent,  after  a  sale 
of  it,  as  unseated. 

The  right  to  redeem  land,  sold  as  unseated,  for  the  payment  of  taxes,  should 
not  be  narrowed  down  by  a  strict  construction. 

ERROR  to  the  district  court  of  Allegheny  county. 

This  was  an  action  of  ejectment  by  YVilliam  Brindle  against 
James  Patterson  to  recover  a  lot  of  ground  in  Birmingham,  in, 
which  the  defendant  pleaded  not  guilty. 

The  plaintiff  gave  in  evidence  a  deed  to  him  by  the  defendant 
dated  May  11,  1816,  and  rested. 

The  defendant  offered  to  prove  that  the  plaintiff  was  dead  at  the 
institution  of  this  suit;  to  which  the  defendant  objected,  that  it 
should  have  been  pleaded  in  abatement,  and  could  not  be  given  in 
evidence  under  the  general  issue:  and  of  this  opinion  was  the  court, 
who  overruled  the  evidence  and  sealed  a  bill  of  exception. 

The  defendant  then  gave  in  evidence  an  assessment  of  the  lot  as 
unseated,  and  a  sale  of  it  to  him  by  the  treasurer  on  the  13th  of 
June  1836.  To  rebut  this  the  plaintiff  called  Peter  Brindle  as  a 
witness,  who  testified  as  follows:  "I  saw  this  deed"  (the  original 
title  of  the  plaintiff)  "signed,  sealed  and  delivered:  my  brother 
gave  it  to  me  the  day  it  was  signed  and  delivered  to  him,  to  take 
care  of  it  till  he  returned,  arid  to  get  it  recorded:  and  to  take  care 
of  the  property  until  he  returned.  I  paid  the  taxes  for  two  or  three 
years:  there  are  receipts  given  to  me"  (for  the  taxes  of  two  years): 
"I  did  not  know  when  it  was  sold  at  commissioners'  sale:  I  re- 
deemed it.  My  brother  left  this  county  the  day  after  he  purchased 
the  lot:  he  went  to  Franklin  county:  I  have  not  heard  from  him 
for  fourteen  years:  I  have  received  no  other  authority  since:  he 
had  a  wife:  do  not  know  that  he  had  any  children:  I  had  this  suit 
instituted  in  my  brother's  name." 
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Under  the  authority  thus  established  it  appeared  that  the  lot  had 
been  redeemed  by  Peter  Brindle  on  the  4th  of  March  1S38.  It 
also  appeared  that  James  Barr  had  occupied  the  lots  by  an  agree- 
ment with  Peter  Brindle  up  to  1S30,  and  paid  the  taxes  until  that 
time.  It  was  for  taxes  which  accrued  subsequently  that  the  lot 
was  sold.  It  also  appeared  in  proof  that  the  plaintiff  had  three 
brothers,  of  whom  Peter  Brindle,  the  witness,  was  one. 

The  court  below  was  of  opinion  that  the  agency  of  Peter  Brindle 
was  such  as  authorised  a  redemption  of  the  land  by  him,  and  that 
the  defendant's  title  was  thereby  defeated:  and  this  although  the 
jury  might  be  satisfied  that  at  the  date  of  the  redemption  the  prin- 
cipal was  dead. 

M'Candless  and  Biddle,  for  plaintiff  in  error,  on  the  subject  of 
the  right  to  take  advantage  of  the  plaintiff's  death  upon  the  general 
issue,  cited  3  Serg.  4*  Rawle  409;  Act  0/13M  April  1807,  sect.  4; 
1  Watts  76;  1  Rawle  251,  290;  15  Serg.  8f  Rawle  151. 

Wood  and  Williamson,  contra,  on  the  same  point  cited  1  Chit. 
PL  457;  8  Term  Rep.  474;  1  Bl.  Rep.  197;  3  Wils.  51;  2  Strange 
1120. 

The  opinion  of  the  court  was  delivered  by 

SERKEANT,  J. — The  action  of  ejectment  at  common  law  was  a 
series  of  fictions,  invented,  from  time  to  time,  for  the  purpose  of 
trying  titles  to  land  more  conveniently  and  expeditiously  than  un- 
der the  ancient  modes  of  proceeding  in  real  actions.  The  common 
law  forms  of  proceeding  were  introduced  into  Pennsylvania  at  its 
settlement,  as  part  of  the  English  law,  and  continued  to  be  prac- 
tised until  the  year  1806,  when  the  legislature  deemed  it  expedient 
to  abolish  the  fictitious  mode  of  proceeding  by  serving  a  declara- 
tion, judgment  against  the  casual  ejector,  confession  of  lease,  entry 
and  ouster,  and  other  artificial  proceedings  which  had  been  em- 
ployed in  this  suit,  and  to  substitute  the  ordinary  and  more  intelli- 
gible mode  of  taking  out  a  writ  in  the  name  of  the  real  plaintiff 
against  the  defendant  in  possession,  and  in  other  respects  assimilated 
the  process  of  ejectment  to  the  usual  common  law  action.  This 
was  done  in  order  to  dispense  with  fictions  now  no  longer  neces- 
sary to  justice,  and  to  render  the  action  more  intelligible  to  the 
parties  and  to  the  community.  It  was  not  intended,  however,  to 
alter  the  action  in  its  substance:  so  far  from  it,  the  act  declares,  that 
the  remedy  should  be  as  full  and  effectual  as  in  ejectments  in  the 
forms  previously  used:  and  it  has  been  considered  that  the  princi- 
ples of  the  ancient  action  were  intended  to  be  preserved,  under  the 
new  forms,  in  every  case  where  it  was  possible  so  to  do  without 
great  inconvenience  and  manifest  incongruity.  Under  the  ancient 
mode  of  proceeding,  the  plea  was  not  guilty;  every  matter  in  bar 
could  be  given  in  evidence  under  that  plea:  and  as  to  pleas  in 
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abatement,  there  is  no  instance  in  which  they  had  been  employed 
in  ejectment,  except  in  England,  in  the  plea  of  ancient  demesne,  of 
which  there  are  instances  in  8  Term  Rep.  474;  1  Black.  Rep.  197. 
In  the  same  manner  by  our  act  of  assembly  it  is  declared,  "  that 
the  plea  in  ejectment  shall  be  not  guilty,"  and  a  plea  in  abatement 
in  this  suit  has  not  been  known  in  our  practice.  Under  the  former 
mode  of  proceeding,  when  the  lessor  of  the  plaintiff  was  dead  be- 
fore the  commencement  of  the  action,  the  defendant  might  move 
to  have  the  demise  by  such  a  lessor  struck  out  of  the  declaration, 
and  if  the  fact  was  not  denied,  the  motion  was  granted  as  a  matter 
of  course,  on  the  ground  that  it  was  an  irregularity  to  make  a  dead 
man  a  lessor.  If  no  such  motion  was  made,  but  it  appeared  on 
the  trial,  it  was  a  ground  of  nonsuit,  in  courts  having  power  to 
order  a  nonsuit,  if  no  other  count  existed  and  was  supported. 
Doe  v.  Butler,  3  Wend.  183;  1  Caines  20;  1  Johns.  Cas.  392; 
Caines  Cas.  in  Error  102;  3  Johns.  Rep.  259.  Where  there  was 
not  a  nonsuit,  it  was  held  that  there  must  be  a  verdict  for  the  de- 
fendant. See  v.  Greenleaf,  6  Munf.  303.  This  point  has  never 
been  decided  in  this  state,  although  in  Galbraith  v.  Campbell,  1 
Watts  76,  there  is  an  intimation  on  the  subject,  by  Mr  Justice 
Kennedy,  who,  however,  distinctly  declares,  that  he  did  not  wish 
to  be  considered  as  giving  a  decided  opinion  upon  it,  as  it  was  un- 
necessary to  decide  the  question  in  that  cause.  I  think  that  the 
defendant  was  entitled  under  the  plea  of  not  guilty  in  this  eject- 
ment, to  prove  that  the  plaintiff  was  dead,  at  the  institution  of  this 
suit,  and  that  this  was  the  regular  mode  of  taking  advantage  of  the 
objection  in  ejectment.  So  also  the  defendant  had  a  right  to  show 
that  the  title  was  not  in  the  plaintiff  at  the  institution  of  the  suit, 
but  in  others,  on  the  settled  principle  recognized  by  our  act  of  as- 
sembly, that  the  defendant  may  defend  himself  in  ejectment  on  the 
title  of  third  persons. 

The  other  error  to  be  considered  is  that  which  relates  to  the  au- 
thority of  Peter  Brindle  to  redeem  the  land  within  two  years  after 
its  sale  for  taxes;  and  here  I  concur  with  the  court  below,  that  the 
neglect  to  pay  the  taxes  in  the  year  1835,  was  not  an  abandonment 
of  his  agency.  He  had  leased  it  to  a  tenant  who  was  to  pay  the 
taxes,  and  who  did  pay  them  up  to  1830,  and  there  may  have  been 
various  reasons  why  the  agent  afterwards  omitted  to  pay  them, 
without  necessarily  inferring  from  that  circumstance,  that  he  aban- 
doned or  renounced  the  agency,  particularly  as  in  March  1838,  he, 
as  such  agent,  paid  the  amount  required  to  the  treasurer,  in  order 
to  redeem  the  lots.  Nor  can  it  be  doubted  that  the  authority  given 
to  Peter  Brindle,  by  his  brother,  was  sufficient  to  enable  him  to 
redeem;  his  brother  gave  him  the  deed,  to  take  care  of  it  till  he  re- 
turned, and  to  get  it  recorded,  and  to  take  care  of  the  property  till 
he  returned.  A  power  to  lake  care  of  the  property  carried  with  it 
the  authority  to  pay  the  taxes  upon  the  property, either  as  assessed, 
or  in  the  shape  of  redemption  money,  in  which  interest  and  costs 
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are  added  to  the  taxes.  The  owner  might  not  be  liable  to  the  agent 
to  reimburse  to  him  such  interest  and  costs,  where  the  sale  was  oc- 
casioned by  the  agent's  neglect;  but  certainly  the  act  of  the  agent 
in  redeeming  might,  under  such  circumstances,  be  deemed  the  act 
of  the  owner,  by  whom  he  was  employed,  if  he  ratified  it.  A 
parol  authority  is  sufficient,  for  this  purpose.  If  the  plaintiff  were 
living  at  the  time  of  the  redemption,  the  case  would  therefore  be 
clear  of  all  difficulty  on  this  score.  If,  however,  the  plaintiff  died 
before  the  redemption,  then  it  is  contended,  that  by  his  death, 
(which,  from  lapse  of  time,  it  is  alleged,  is  to  be  presumed,)  the 
power  to  his  brother  was  revoked,  and  the  agency  ceased,  and 
therefore  the  redemption,  not  being  directly  or  indirectly  made  by 
the  owner,  did  not  revert  the  title.  This  is  a  question  of  consider- 
able importance  to  persons  owning  lands  at  a  distance,  and  placed 
under  the  necessity  of  employing  agents  to  attend  to  them,  and 
may  happen  to  die  leaving  minors  and  others  dispersed  in  different 
places,  often  not  in  a  situation  immediately  to  know  or  look  after 
the  property.  I  am  inclined  to  think,  however,  that  such  a  power 
given  to  another  in  relation  to  property,  may  be  considered  as  a 
power  coupled  with  an  interest,  and  if  so  intended  by  the  principal 
or  necessary  to  the  preservation  of  the  property,  is  not  revoked  by 
death,  but  continues  until  revoked  by  those  having  title.  Here  the 
brother  had  such  an  interest;  he  was  a  trustee  for  the  time  being; 
he  paid  the  taxes;  he  had  possession,  and  gave  a  lease  of  it  to  a 
tenant.  He  had  a  sort  of  ownership  thereby,  which  appears  to  me 
to  have  been  sufficient  to  enable  him  to  redeem,  for  the  benefit  of 
all  having  title.  "  A  law,"  says  Mr  Justice  Baldwin,  in  Dubois  v. 
Hepburn,  10  Peters  1,  "authorizing  the  redemption  of  lands  sold 
for  taxes,  ought  to  receive  a  liberal  and  benign  construction  in 
favour  of  those  whose  estates  will  be  otherwise  divested:  espe- 
cially when  the  time  allowed  is  short,  an  ample  indemnity  given  to 
the  purchaser,  and  a  penalty  is  imposed  on  the  owner.  The  right 
to  redeem  should  not  be  narrowed  down  by  a  strict  construction. 
Any  right  which,  in  law  or  equity,  amounts  to  an  ownership  in  the 
land,  any  right  of  entry  upon  it,  to  its  possession  or  enjoyment,  or 
any  part  of  it,  which  can  be  deemed  an  estate  in  it,  makes  the 
party  an  owner,  so  far  as  it  is  necessary  to  give  him  the  right  to 
redeem."  And  I  also  concur  with  the  court  below,  that  if  Peter 
Brindle  would  be  one  of  the  heirs  with  his  two  other  brothers,  he, 
as  a  tenant  in  common  with  them,  had  a  right  to  redeem  for  him- 
self and  co-tenants,  according  to  Dubois  v.  Hepburn,  10  Peters  I, 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Fahnestock  against  Schoyer. 

The  holder  of  a  bill,  drawn  for  specific  articles  of  merchandise,  and  accepted, 
can  not  maintain  an  action  against  the  acceptor  in  his  own  name  for  non-pay- 
ment; it  must  be  brought  in  the  name  of  the  drawer  for  his  use,  and  the  ac- 
ceptor is  not  precluded  from  giving  evidence  of  set-off,  want  of  consideration,  or 
an  equity  betwixt  the  original  parties  to  the  bill. 

ERROR  to  the  court  of  common  pleas  of  Allegheny  county. 

Solomon  Schoyer  against  Benjamin  A.  Fahnestock  &  Company. 
On  the  15th  of  April  1837,  Brewster,  Newton  &  Spencer  drew 
a  bill,  payable  to  bearer,  on  Benjamin  A.  Fahnestock  &  Co.,  for 
350  dollars  worth  of  dye  stuffs,  which  was  accepted  by  Benjamin 
A.  Fahnestock  &  Co.  Brewster,  one  of  the  drawers,  testified  on 
the  trial,  that  he  drew  the  bill,  and  went  to  the  counting-house  of 
the  defendants,  and  told  them  that  "  he  wanted  them  to  accept  the 
bill  on  its  face;  that  he  wanted  to  pass  it  away  in  a  business  trans- 
action;" whereupon  they  wrote  their  acceptance  upon  the  face  of 
the  bill;  he  also  testified  that  "  the  contract  was,  that  we  were  to 
give  our  note  at  four  months,  when  they  filled  the  order,  after 
deducting  the  amount  they  owed  us,  which  was  about  80  dollars: 
they  never  demanded  the  note  at  four  months." 

Brewster,  Newton  &  Spencer  passed  the  bill  to  the  plaintiff, 
Solomon  Schoyer,  for  a  valuable  consideration  in  the  purchase  of 
land.  This  suit  was  brought  upon  the  bill. 

The  defendants  rested  their  defence  upon  two  grounds. 

1.  That  the  character  of  the  instrument  was  not  negotiable,  so 
as  that  the  holder  could  maintain  an  action  in  his  own  name. 

2.  That  the  defendants  may  avail  themselves  of  the  want  of  con- 
sideration, or  the  existing  equity  between  them  and  the  drawer  of 
the  bill. 

The  court  below  ruled  the  first  point  against  the  defendants,  and 
charged  the  jury  that  the  action  was  rightly  brought  in  the  name 
of  the  holder  of  the  bill.  And  on  the  second  point,  they  permitted 
the  defendants  to  give  evidence  of  the  consideration  of  the  bill,  and 
of  the  equity  between  the  original  parties  to  the  bill.  The  jury 
found  a  verdict  for  the  plaintiff. 

Williams  and  Dunlap,  for  plaintiff  in  error,  on  the  first  point, 
cited  Chit,  on  Bills  11,  note;  3  Caines's  Rep.  287;  1  Chit.  295;  2 
Bos.  Sf  Pul.  79;  7  Johns.  321;  10  Johns.  417;  4  Johns.  235;  1 
Sound.  211,  n.  2;  4  Johns.  280;  1  Ball.  369;  6  Mass.  Rep.  43;  2 
Mass.  Rep.  524;  Ohio  Cond.  Rep.  465;  15  Mass.  Rep.  367;  1 
Dull.  26S;  2  W.  Black.  1269;  7  Walts  104;  3  East  171;  Com. 
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Dig.  tit.  Assumpsit,  227;  9  Wend.  317;  2  Mass.  Rep.  281;  1 
Hard.  Gil.  484;  3  AC  H.  Rep.  82;  10  Mad.  294,  316;  10  Serg.  4* 
Rawle  94;  Ztoc.  #  AV«.  Dia.  2,ch.  4;  3  Penns.  Rep.  282;  12 
190;  3  Term  Rep.  623;  3  Penns.  Rep.  414;  17  JbAn*.  458. 


Irwin  and  Williamson,  contra,  cited  17  •S'erj'1.  4-  Rawle,  250;  3 
.Swrr.  1527;  6  Wer/^  184;  1  Johns.  139;  4  ffa//*448j  3  Cranch 
492;  4  7Term  /?e/7.  342;  9  tferg-.  <§•  Rawle,  197;  2  Fea/w  487;  3 
AT  #.  7?^.  82;  16  tferg-.  fy  Rawle  212;  1  OAzo  #30.  376;  5 
.  485;  Amer.  Prac.  146. 


PER  CURIAM:  —  No  contract,  which  is  not  negotiable  by  the  sta- 
tute of  Anne,  or  the  common  law,  can  be  sued  in  the  name  of  a 
transferree:  such  is  an  admitted  principle  of  the  common  law. 
What  peculiar  feature  is  there  in  this  case  to  distinguish  it?  It  is 
admitted,  that  the  order  is  not  negotiable  as  a  bill  of  exchange; 
but  it  was  accepted  before  it  was  passed  to  the  holder,  who 
may  have  taken  it  on  the  credit  of  the  acceptance.  There  was, 
however,  no  privity  of  contract  between  him  and  the  defendant; 
and  how  can  he  maintain  an  action  of  assumpsit  without  it?  The 
acceptance  was  a  special  agreement  in  the  nature  of  a  guaranty, 
that  the  order  would  be  paid;  and  such  a  guaranty  was  held  in 
M'Doal  v.  Yeomans,  8  Watts  361,  to  be  untransferable.  The  only 
case  founded  on  an  apparent  exception  to  this  principle  of  privity, 
is  Lawrason  v.  Mason,  3  Cranch  492,  in  which  an  action  was 
maintained  on  a  general  guaranty  by  a  party  who  had  subse- 
quently given  credit  on  the  faith  of  it.  That,  however,  was  an 
anomalous  case  in  which  the  guaranty  was  in  the  nature  of  a  let- 
ter of  credit;  and,  as  the  plaintiff  could  not  have  sued  at  all,  if 
not  in  his  own  name,  the  action  was  sustained  on  a  principle  of 
necessity.  Here  the  undertaking  is  special,  and  made  directly 
with  the  drawer  of  the  order  for  the  benefit  of  any  one  who  would 
advance  his  money  on  it;  and  the  action  should  consequently  have 
been  brought  in  the  drawer's  name  for  the  holder's  use.  Had  pre- 
vious acceptance  of  an  inland  bill  entitled  the  holder  to  an  action 
on  it  at  the  common  law,  there  would  have  been  no  necessity  for 
the  statute;  and  there  can  be  no  difference  in  principle  betwixt  a 
draft  for  the  payment  of  money,  and  an  order  for  the  delivery 
of  goods.  The  consequence  is,  not  only  that  the  present  action  is 
unsustainable,  but  that  the  plaintiff  can  maintain  no  other  which 
will  exclude  evidence  of  set-off,  want  of  consideration,  or  an  equity, 
betwixt  the  legal  parties. 

Judgment  reversed. 
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Patterson  against  Blackmore. 

The  severance  of  part  of  a  tract  of  land  from  the  whole  tract,  on  which  the 
owner  or  his  tenant  resides,  will  not  subject  such  part  to  a  separate  assessment 
t  and  sale  for  taxes,  by  the  treasurer,  as  unseated  land.  The  owner  and  occu- 
pier of  land  can  not  exempt  himself  from  personal  liability  for  the  payment  of 
taxes  for  the  whole  of  his  land,  by  dividing  off  and  abandoning  a  part  as  worth- 
less: it  is  the  duty  of  the  assessor  in  such  case  to  assess  the  whole  as  one  tract. 

ERROR  to  the  district  court  of  Allegheny  county. 

Thomas  Blackmore  against  James  Patterson.  This  was  an  action 
of  ejectment  for  two  lots  of  ground  in  the  borough  of  Birmingham. 
The  plaintiff  gave  in  evidence  a  regular  legal  title  to  the  lot  in  dis- 
pute, vested  in  him.  The  defendant  relied  upon  a  title  derived 
from  a  sale  of  the  lots  by  the  treasurer  for  taxes,  and  to  support  it 
gave  in  evidence  an  assessment  of  taxes  for  the  year  1812,  and  a 
return  of  them  as  unseated  in  the  name  of  James  Smith,  a  sale  by 
the  treasurer,  and  a  deed  to  the  defendant  dated  July  20,  1818. 
To  rebut  this  the  plaintiff  proved  that  previously  to  1812  Dr.  Bed- 
ford was  the  owner  of  seventy-five  acres  of  land  and  that  he  laid 
off  a  part  of  it  into  lots,  some  of  which  were  enclosed  and  some 
not,  of  which  the  two  in  dispute  were  a  part:  that  during  the  years 
1811, 1812  and  181 3  a  tenant  occupied  and  resided  upon  the  seventy- 
five  acre  tract:  they  then  gave  in  evidence  the  assessments  and 
duplicates  to  show  that  for  those  years  the  seventy-five  acres  were 
taxed  as  one  tract  in  the  name  of  "John  Irwin  or  Dr.  Bedford." 
There  was  no  positive  evidence  of  the  payment  of  the  taxes  as- 
sessed. 

The  court  below  (Grier,  president,)  was  of  opinion  that  the  plain- 
tiff was  entitled  to  recover;  that  if  the  whole  tract  of  land  was 
seated  and  had  a  tenant  residing  upon  it  with  property  enough  to 
pay  the  tax,  and  there  was  no  evidence  of  Dr.  Bedford  having 
sold  the  lots  in  dispute  to  James  Smith,  or  any  body  else,  there  was 
a  necessary  presumption  that  the  tax  had  been  paid. 

M'Candless  and  JBiddle,  for  plaintiff  in  error,  cited  2  Penns. 
Rep.  496;  13  Serg.  fy  Raivle  370;  10  Serg.  fy  liawle  254;  17  Serg. 
Sf  Rawle  350;  3  Watts  260;  1  Watts  503. 

Shayhr,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
GIBSON,  C.  J. — It  has  been  said  that  a  proprietor  may  abandon  a 
tract  of  land  to  taxation  as  unseated,  to  avoid  a  personal  liability 
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for  it;  and  he  may  undoubtedly  do  so  with  the  whole  of  it,  but, 
without  the  concurrence  of  the  fiscal  officers,  can  he  do  so  with  a 
part  thrown  out,  which,  standing  by  itself,  might  be  worthless?  In 
such  a  case,  it  seems  to  me,  the  public  might  insist  on  making  the 
available  portion  of  what  is  sold  as  a  whole  pay  for  the  rest;  for  it 
would  be  unreasonable  to  suffer  its  vendee  to  retain  as  much  of 
his  purchase  as  pleased  him,  and  rid  himself  of  the  public  charge 
for  all  beyond.  The  assessing  officer,  therefore,  may  disregard  his 
demarcation  and  tax  the  whole  under  the  same  denomination;  but 
there  is  no  reason  why  he  may  do  so  after  severance  by  sale,  for 
the  severed  portion,  being  of  value  to  attract  a  purchaser,  is  pre- 
sumably of  value  to  answer  its  share  of  the  taxes,  and  the  law 
consequently  requires  him  to  regard  a  severance  by  alienation. 
For  purposes  of  taxation,  therefore,  a  tract  of  land  laid  off  for  sales 
by  parcels,  is  to  be  treated  as  a  whole;  and  as  it  can  be  taxed  only 
by  one  denomination,  the  officer  cannot  assess  it  as  seated  and  at 
the  same  time  assess  a  part  of  it  unseated,  or  recur  to  the  soil  when 
it  is  found  that  the  tax  cannot  be  had  from  the  person  of  the  re- 
puted owner.  On  the  contrary,  an  assessment  by  a  wrong  deno- 
mination, is  simply  void.  What  then  was  the  denomination  of  the 
lot  in  question?  It  was  parcel  of  a  seated  tract  laid  off  in  lots  ac- 
cording to  a  general  plan;  but  there  was  no  evidence  that  this  par- 
ticular lot  had  been  sold,  and  consequently  there  was  no  evidence 
that  it  had  changed  its  denomination  by  severance,  for,  as  already 
remarked,  the  marking  off  a  part  for  future  application  to  a  sepa- 
rate use,  is  not  such  a  severance  as  produces  a  change  of  character. 
Had  Dr  Bedford,  therefore,  intended  to  effect  an  immediate  sever- 
ance, it  would  be  sufficient  that  it  was  not  sanctioned  by  the  offi- 
cers, who  continued  to  assess  the  tract  as  a  whole,  and  thus  fixed 
the  denomination  of  the  lot  in  question  so  conclusively  that  they  or 
those  who  claim  under  them,  are  not  at  liberty  to  controvert  it. 
What  matters  it  then  how  they  treated  it  under  the  ideal  owner- 
ship of  another?  Had  Smith,  as  whose  property  it  was  sold  by 
the  treasurer,  been  the  actual  proprietor  of  it,  the  purchaser  would 
have  succeeded  to  his  title,  not  because  it  is  the  title  and  not  the 
thing  which  is  sold,  but  because  the  change  of  denomination  con- 
sequent upon  a  severance  by  alienation,  would  have  given  the 
assessor  cognizance  of  it  as  an  unseated  fragment.  No  trace  of 
title,  however,  was  found  to  have  been  in  him;  and  the  assessment 
of  it  as  such  being  void,  it  was  unimportant  whether  the  tax,  as- 
sessed on  it  as  an  undivided  part  of  a  seated  tract,  had  been  paid. 
Though  double  taxation  is  illegal,  yet  a  double  assessment  of  the 
same  tract  in  different  names,  but  by  the  same  denomination,  is  not 
void;  and  the  doubt  is,  whether  payment  of  one  of  the  assessments 
would  not  discharge  the  land  from  the  other.  But  the  erroneous 
one  of  two  assessments  under  inconsistent  denominations,  being 
actually  void,  cannot  be  helped  by  want  of  payment  of  the  tax 
legitimately  due.  Now  the  original  tract,  in  this  instance,  was 
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seated,  and  the  assessor  had  not  cognizance  of  any  part  of  it  as  any 
thing  else;  and  the  tax  assessed  on  this  particular  lot  being  illegal, 
is  to  be  treated  as  if  it  had  not  been  laid.  The  judge  therefore 
charged  too  favourably  for  the  defendant,  in  requiring  the  plaintiff 
to  show  that  the  tax  assessed  on  the  original  tract  had  been  paid. 
The  whole  being  seated,  and  the  owner  being  personally  liable  for 
it,  the  officers  had  no  right  to  recur  to  the  soil  of  any  part  of  it; 
and  if,  on  the  other  hand,  it  had  been  in  fact  unseated,  the  trea- 
surer's vendee  would  not  have  been  prejudiced  by  actual  payment 
of  a  tax  illegally  assessed  on  the  land  by  a  denomination  it  did  not 
bear.  The  defendant,  therefore,  has  no  room  for  complaint. 
Judgment  affirmed. 


Goucher  against  Martin. 

Where  a  vendee  is  in  possession  of  land,  under  a  written  contract  of  sale,  hav- 
ing paid  in  part  therefor,  the  vendor  cannot  recover  it  back,  in  ejectment,  upon 
proving  a  parol  contract  to  resell  it  to  him  on  different  terms,  and  the  entry  of  satis- 
faction of  a  judgment  against  the  vendee,  in  part  payment  to  him  of  such  resale. 

To  take  a  case  out  of  the  statute  of  frauds,  it  is  indispensable  that  the  parol 
contract  should  be  definite  in  its  terms,  and  unequivocally  established;  otherwise 
specific  performance  will  not  be  decreed. 

Although,  in  equity,  an  agreement  as  to  personalty  may  be  discharged  by 
parol,  yet  that  principle  does  not  apply  to  contracts  of  sale  of  real  interests. 

ERROR  to  the  common  pleas  of  Fayette  county. 

Benjamin  Martin  against  John  Goucher.  Ejectment  for  a  tract 
of  land. 

On  the  25th  of  June  1835,  the  parties  to  this  suit  entered  into  a 
written  agreement,  by  which  the  plaintiff  sold  the  land  in  dispute 
to  the  defendant,  for  the  consideration  of  2340  dollars,  in  six  equal 
and  annual  payments.  In  the  month  of  September  1837,  when 
the  defendant  had  made  the  first  two  payments,  a  transaction  hap- 
pened between  the  parties,  by  which  the  plaintiff  alleged  that  he 
had  repurchased  the  land  from  the  defendant  by  parol,  and  had 
entered  satisfaction  on  a  judgment,  which  the  defendant  owed  him, 
of  1000  dollars,  in  pursuance  of  the  agreement  of  resale.  There 
was  a  good  deal  of  parol  evidence  given  to  establish  the  fact,  that 
the  parol  contract  of  repurchase  was  made. 

The  court  below  thus  stated  the  case  and  instructed  the  jury. 

"B.  Martin  had  sold  the  land  in  dispute  to  the  defendant;  the 
deed  to  be  made  when  the  whole  money  was  paid.  A  parol  agree- 
ment was  made,  as  was  alleged,  between  Martin  and  Goucher,  by 
which  Goucher  agreed  to  sell  back  the  land  to  Martin,  and,  as 
Martin  alleged,  in  pursuance  of  that  agreement,  they  came  together 
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to  the  prothonotary's  office,  and  Martin  entered  satisfaction  on  a 
judgment  he  had  against  Goucher  for  1000  dollars;  this>as  alleged, 
was  to  be  in  part  of  the  purchase-money  to  be  paid  by  Martin  to 
Goucher,  and  together  with  balance  of  purchase-money  due  by 
Goucher  to  Martin,  would  be  in  full,  or  nearly  so,  of  the  amount 
to  be  paid  by  Martin  to  Goucher." 

"The  court  instructed  the  jury  that  Martin,  having  the  legal 
title,  stood  in  a  better  condition  than  a  purchaser,  who  had  only  an 
equity — that  at  law  he  would  be  entitled  to  recover,  and  the  de- 
fendant would  be  obliged  to  resort  to  a  court  of  equity  to  enforce 
his  claims — that  the  defendant's  position  was  that  of  a  plaintiff  in 
equity  claiming  a  specific  performance  against  the  holder  of  the 
legal  title,  and  if  he  could  not  succeed  there,  neither  could  he 
defend  here  in  this  suit.  That  if  the  jury  believed  the  testimony  of 
the  plaintiff,  the  statute  of  frauds  interposed  no  bar  to  his  recovery." 

Howell  and  Biddle,  for  plaintiff  in  error,  cited  and  relied  upon 
the  Statute  of  Frauds  and  Perjuries',  Purd.  Dig.  770;  3  Watts 
37;  2  Rawle  55;  3  Watts  255;  6  Watts  464;  5  Watts  150;  4 
Watts  289;  1  Whart.  301;  4  Rawle  411;  1  Watts  392. 

Veech  and  Dawson,  for  defendant  in  error,  contended  that  the 
plaintiff,  having  the  legal  title,  was  entitled  to  recover,  unless  the 
defendant  had  such  a  superior  equity  as  would  enable  him  to  insist 
upon  specific  performance.  1  Rawle  376;  4  Bin.  43.  Defendant's 
title  could  not  be  heard  in  a  court  of  law,  1  Peters's  C.  C.  Rep. 
429;  2  Jo/ins.  Cas.  321;  9  Johns.  60.  That  a  written  agreement 
may  be  discharged  by  parol,  1  Vernon  240;  4  Vez.  848;  2  Vez. 
299;  1  Bro.  338;  2  Johns.  Chan.  Rep.  416;  tfmer.  Chan.  Dig. 
210;  2  Story's  Eq.  79,  769;  Sieger  109,  114;  17  Vez.  356;  Sug. 
Vend.  138. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  a  general  rule,  that  no  estate  or  interest  in  land 
shall  pass  but  by  deed,  or  some  instrument  in  writing,  signed  by  the 
parties;  and  it  is  immaterial  whether  the  interest  be  legal  or  equi- 
table, as  an  equitable  interest  is  an  interest  in  land  which  comes 
within  the  words  and  spirit  of  the  statute  of  frauds.  And  what  is 
this  but  a  resale  of  the  premises  by  Goucher  to  Martin  by  parol, 
unaccompanied  by  any  act  which,  according  to  the  decisions  of  the 
court,  takes  it  out  of  the  operation  of  the  statute.  Martin  sold  the 
property  to  Goucher  by  an  article  of  agreement  dated  the  25th  of 
June  1835,  in  which,  in  consideration  of  the  payment  of  2340  dol- 
lars, to  be  paid  in  the  manner  therein  stipulated,  he  agrees  to  give 
Goucher  peaceable  possession  on  the  1st  of  April  next  thereafter, 
and  a  deed  of  conveyance  for  the  premises  after  the  consideration 
has  been  fully  paid.  Goucher  took  possession  and  paid  at  least 
two  of  the  instalments.  Martin  was  the  owner  of  the  legal  and 
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Goucher  of  the  equitable  title,  with  the  right  to  demand  a  convey- 
ance of  the  legal  title,  upon  payment  of  the  purchase-money,  when 
due.  The  case  is,  therefore,  clearly  within  the  operation  of  the  act, 
and  no  contract  by  parol  will  pass  the  interest  Goucher  has  acquired 
in  the  land.  It  appears  that  Goucher  and  Radcliff  were  in  treaty 
for  the  sale  of  the  land,  but  not  being  able  to  agree,  Martin  asked 
Goucher  whether  he  was  willing  to  let  him  have  the  farm  on  the 
same  terms;  to  which  Goucher  having  assented,  the  witness  con- 
sidered the  place  as  belonging  to  Martin.  A  few  days  afterwards, 
viz  the  18th  of  December,  Martin  inquired  of  Radcliff  what  he 
was  to  give  for  the  property,  and  upon  his  replying  that  he  was  to 
give  20  dollars  an  acre,  he  declared  he  would  have  nothing  further 
to  do  with  it;  that  he  would  give  no  such  price  for  it;  that  all  he 
wanted  was  his  money;  that  Radcliff  might  deal  with  Goucher  for 
it,  and  that  the  1000  dollars  judgment  on  the  docket  must  be  paid 
in  specie,  and  the  balance  he  would  take  in  any  kind  of  current 
paper,  paid  between  then  and  the  1st  of  April.  He  said  they  should 
meet  on  the  23d  of  December,  and  the  parties,  having  met  accord- 
ing to  appointment,  Goucher  and  Radcliff  attempted  to  make  a 
bargain  for  the  property;  but  upon  Martin  declaring  that  all  the 
money  which  Goucher  owed  him  must  be  paid  on  the  25th,  in  such  • 
paper  as  would  pass  at  the  Brownsville  Bank  at  par,  all  further 
negotiation  was  broken  off  by  Radcliff,  who  declared  he  would 
have  nothing  further  to  do  with  the  purchase.  This  appears  in  the 
testimony  of  Radcliff,  who  was  the  plaintiff's  witness,  and  shows 
that,  although  there  was  a  parol  contract  for  the  purchase  of  the 
land,  yet  that  the  contract  was  rescinded  by  Martin;  that  this  was 
acquiesced  in  by  Goucher,  and  that  all  parties,  at  the  subsequent 
meeting,  acted  on  the  idea  that  it  was  rescinded.  The  declaration 
of  Goucher  to  other  witnesses,  that  he  believed  he  had  sold  to 
Martin,  is  properly  referable  to  the  parol  contract  as  proved  by 
Radcliff,  and  afterwards  rescinded.  Throwing  out  of  view  this 
part  of  the  testimony,  it  is  difficult  to  perceive  the  semblance  of 
proof  of  any  subsisting  contract  of  sale  between  Goucher  and  Mar- 
tin. If  any  such  contract  was  made,  it  must  have  been  after  the 
period  to  which  I  have  referred,  viz.  sometime  about  the  27th  of 
December  1837.  On  that  day  Martin  and  Goucher  were  together, 
went  to  Union  Town  together,  and  on  the  same  day  Martin  entered 
satisfaction  on  the  judgment  against  Goucher,  he  remaining  at  the 
door  of  the  prothonotary's  office,  holding  the  horses  of  himself  and 
Martin,  and  Martin  taking  a  memorandum  of  the  amount  of  the 
debt  and  interest  due  on  the  judgment  and  costs.  Now,  although 
all  this  is  evidence,  as  being  part  of  the  res  gesta,  and  especially 
connected  with  the  fact,  that  a  few  days  before  Goucher  had  no 
funds  with  which  to  pay  the  judgment,  yet  we  are  still  left  to  con- 
jecture, to  a  remote,  uncertain  and  doubtful  inference,  that  the  satis- 
faction was  connected  with  an  agreement  for  sale  of  the  land;  and 
as  to  the  terms  of  the  agreement,  the  amount  of  the  purchase-money 
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to  be  paid,  the  time  when  the  possession  was  to  be  delivered,  there 
is  no  proof  or  semblance  of  proof  whatever.  But  to  take  a  case 
out  of  the  statute,  upon  the  ground  of  a  parol  contract,  it  is  indis- 
pensable that  the  contract  should  be  established  by  clear  and  une- 
quivocal proof,  and  that  it  should  be  definite  and  clear  in  all  its 
terms.  If  the  terms  are  uncertain  or  ambiguous,  or  are  not  proved 
by  clear  and  satisfactory  proof,  a  specific  performance  will  not  be 
decreed.  A  court  of  equity  will  not,  nor  should  a  jury  in  this  state 
be  permitted  to  act  upon  conjecture,  or  uncertain  and  inconclusive 
inferences.  The  very  object  of  the  statute  is  to  prevent  the  dives- 
ture  of  a  title  to  real  estate,  equitable  or  legal,  by  the  introduction 
of  loose  and  indeterminate  proof  of  a  contract  which  the  law  re- 
quires should  be  made  in  the  most  solemn  form.  It  is  impossible 
to  say  what  was  the  precise  contract,  if  any,  or  what  was  the  nature 
and  extent  of  its  limitations,  its  terms  and  conditions.  Now  is  there 
any  necessity  that  we  should  relax  the  strict  proof  ordinarily  re- 
quired, because  of  such  a  part  performance  of  the  contract  as  would 
render  it  against  equity,  not  to  decree  a  specific  performance?  Pay- 
ment of  part  or  of  the  whole  of  the  purchase-money  is  not  such  a 
part  performance  of  a  contract  as  takes  the  case  out  of  the  statute. 
Nor  can  the  entry  of  satisfaction  on  a  judgment,  even  if  done  in 
part  payment  for  a  tract  of  land,  have  any  greater  effect.  The 
remedy  for  the  party  injured  is  to  have  the  entry  of  satisfaction 
vacated  by  an  application  to  the  court  of  common  pleas  of  the 
proper  county.  The  remedy  is  just  as  efficient  as  the  party  has 
who  has  paid  part  or  the  whole  of  his  purchase-money.  In  either 
case  he  may  be  injured  by  the  refusal  of  the  party  in  good  faith  to 
perform  his  contract,  but  this  consideration  will  not  induce  the  court 
to  interfere  with  the  statute.  In  the  one  case  the  money  may  be 
repaid,  and  in  that  way  a  full  indemnity  given,  and  in  the  other  the 
entry  of  satisfaction  may  be  stricken  out,  and  then  the  parties  are 
just  as  they  were  before  the  contract.  It  does  not  put  the  party,  in 
either  case,  necessarily  in  such  a  situation  as  that  it  is  a  fraud  upon 
him,  unless  the  agreement  be  performed.  In  Haslett  v.  Haslett, 
6  Watts  464,  it  is  held,  that  an  exclusive  possession  is  an  indis- 
pensable ingredient  in  a  case  for  a  specific  performance  of  a  parol 
contract  for  the  sale  of  lands.  He  must  prove  that  he  has  taken  pos- 
session in  consequence,  and  in  pursuance,  of  the  contract.  In  order 
to  make  the  acts  such  as  a  court  of  equity  will  decree  part  perform- 
ance of  a  contract  within  the  statute,  it  is  essential  that  it  should 
clearly  appear  to  be  done,  solely  with  the  view  to  the  contract 
being  performed.  For,  if  they  be  acts  which  might  have  been 
done  with  other  views,  they  will  not  take  the  case  out  of  the  sta- 
tute. 1  Johns.  Chan.  Rep.  149,  283;  1  Fonb.  Eq.  8,  note.  The 
mere  possession  of  the  land  contracted  for,  will  not  be  deemed  a 
part  performance,  if  it  be  obtained  wrongfully  by  the  party,  or  if  it 
be  wholly  independent  of  the  contract.  Thus,  if  a  vendee  enter 
into  the  possession  not  under  the  contract,  but  in  violation  of  it  as 
ix. — K* 
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a  trespasser,  the  case  is  not  taken  out  of  the  statute.  And  is  not 
the  plaintiff  placed  in  this  category?  For  it  is  difficult  to  believe 
that  the  timber  which  was  cut  by  order  of  Martin  was  a  taking  of 
possession,  in  pursuance  of  the  alleged  contract.  It  would  seem  to 
have  been  a  trespass  without  the  knowledge  of  Goucher,  for  as 
soon  as  he  was  informed  of  it,  so  far  from  approving  of  it,  he 
threatened  to  make  Martin  pay  for  it.  It  is,  to  say  the  least  of  it, 
not  such  proof  of  part  performance  as  the  law  requires.  The 
plaintiff  has  the  legal  title,  and  at  law,  has  the  right  to  the  posses- 
sion. But  a  court  of  chancery  would  enjoin  him  from  proceeding 
at  law,  on  the  production  of  an  equitable  title,  founded  on  an  arti- 
cle of  agreement,  possession  taken  in  pursuance  thereof,  and  pay- 
ment of  part  of  the  purchase-money.  Nor  would  they  refuse  relief 
upon  the  allegation  of  a  parol  contract  of  repurchase,  unless  there 
•was  clear  and  determinate  proof  as  to  its  terms  and  conditions;  for 
where  there  is  no  evidence  of  part  performance,  courts  of  equity 
are  as  much  bound  by  the  statute,  as  courts  of  common  law,  and 
are  not  at  liberty  to  disregard  its  provisions.  That  they  interfere 
with  cases  embraced  by  the  statute  is  true:  but  this  is  done,  not 
with  the  arbitrary  notion  that  they  can  dispense  with  it,  but  under 
certain  precise  and  definite  rules,  accurately  defined,  by  which  it  is 
supposed  that  equities,  subservient  to  the  object  of  the  statute,  and 
collateral  and  independent  of  it,  may  be  administered.  Whether  this 
branch  of  equity  jurisprudence  has  produced  all  the  good  effects 
intended,  it  is  unnecessary  now  to  inquire,  but  this  is  certain,  that 
the  doctrine,  for  which  the  plaintiff  contends,  would,  in  effect, 
repeal  the  statutes,  so  far  as  concerns  vendors  and  vendees,  where 
the  vendee  retains  the  legal  title.  If  at  any  time,  however  distant, 
the  vendor  could  set  up  a  parol  contract  of  repurchase,  it  would 
introduce  the  very  mischief  which  the  statute  was  intended  to 
prevent.  The  object  was  to  prevent  the  fraudulently  setting  up  of 
pretended  agreements,  and  then  supporting  them  by  perjury. 
There  is  also  a  manifest  policy  in  reducing  such  contracts  to  writ- 
ing, as  otherwise,  from  the  imperfection  of  memory,  and  the  honest 
mistakes  of  witnesses,  it  must  often  happen,  either  that  the  contract 
is  incapable  of  full  proof,  or  is  unintentionally  varied  from  its  pre- 
cise original  terms.  And  these  observations  apply  as  well  to  equi- 
table, as  to  legal  estates,  and  particularly  in  Pennsylvania,  where 
we  have  no  adequate  means  of  compelling  the  conveyance  of  a 
legal  title,  and  where,  for  this  reason,  equitable  titles  serve  most,  if 
not  all,  the  purposes  of  legal  titles. 

A  written  agreement  may  be  waived  and  discharged  by  parol. 
But  in  Burthouse  v.  Crossly,  2  Eg.  Cos.  Jib.  26,  the  Chancellor 
said,  "That  he  would  not  say  a  contract  in  writing  could  not  be 
waived  by  parol,  yet  he  should  expect,  in  such  a  case,  very  clear 
proof;  and  the  proof  in  that  case  he  thought  insufficient  to  dis- 
charge a  contract  in  writing;  and  observed  that  the  statute  of 
frauds  and  perjuries  requires  that  all  contracts  and  agreements 
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concerning  lands,  should  be  in  writing.  Now,  an  agreement  to 
waive  a  contract  of  purchase,  is  as  much  an  agreement  concerning 
land  as  the  original  contract."  In  Gera  v.  Salisbury,  1  Ver.  240, 
the  single  point  was,  whether  an  agreement  made  since  the  statute 
of  frauds  and  perjuries,  might  be  discharged  by  parol?  And  Lord 
Keeper  held  it  might,  and  therefore  dismissed  the  bill  which  was 
brought  to  have  the  agreement  executed  in  specie.  In  both  the 
cases  cited,  it  was  a  mere  agreement  to  convey  without  any  act 
done,  and  even  then,  notwithstanding  the  case  in  1  Ves.  was 
cited,  the  Chancellor  doubted,  (inasmuch  as  it  was  a  contract  con- 
cerning land,)  whether  it  could  be  waived  by  parol.  But  where 
the  contract  is  in  part  executed,  and  the  party  becomes  seised  of  an 
estate  in  the  land,  I  hold  it  to  be  a  very  clear  proposition,  that  he 
can  not  be  deprived  of  his  estate,  on  the  pretext  that  the  agreement 
had  been  waived  by  a  parol  contract.  And  even  if  this  should  be 
held  to  be  the  law,  a  Chancellor  would  require  the  most  clear  and 
satisfactory  proof  of  the  contract,  and  of  all  its  terms  and  limita- 
tions. But  here  the  point  does  not  arise,  for  there  is  no  proof 
whatever,  of  any  waiver  of  the  original  bargain,  but  the  case  is 
presented  on  the  fact  of  a  contract  of  sale,  and  a  repurchase  of  the 
land  on  different  terms  and  conditions,  from  the  original  agreement. 
At  law,  it  is  a  principle  established  in  the  Countess  of  Rutland's 
case,  5  Co.  26,  b,  that  every  contract  or  agreement  ought  to  be 
dissolved  by  matter  of  as  high  a  nature  as  the  first  deed,  nihil 
tain  conveniens  est  naturali  sequitate,  unumquodque  dissolvi  eo 
ligarnine  quo  ligalum  est.  But  in  equity  an  agreement  may  be 
discharged  by  parol.  And  perhaps  this  is  universally  true,  as  to 
an  agreement  concerning  personal  estate,  but  the  principle  does 
not  apply  (except,  perhaps,  in  certain  cases)  to  contracts  of  bar- 
gain -and  sale  of  interests  in  real  estate. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Kelsey  against  Murray. 

If,  in  an  action  of  ejectment  for  a  tract  of  land,  the  title  to  which  was  in  either 
the  plaintiff  or  defendant,  it  appeared  that  the  plaintiff  had  paid  all  the  public 
taxes  for  thirty  years,  and  the  defendant  had  refused  to  have  the  land  assessed 
in  his  name  or  to  pay  the  taxes,  it  is  not  error  if  the  court  instruct  the  jury  that 
the  plaintiff  had  gained  a  complete  title  by  the  statute  of  limitation. 

ERROR  to  the  district  court  of  Allegheny  county. 
Leckey  Murray's  executors  against   William  J.   Kelsey   and 
Charles  Kelsey.     Ejectment  for  a  tract  of  land, 
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The  plaintiffs  gave  in  evidence  a  regular  legal  title,  for  the  land 
in  dispute,  from  the  commonwealth  to  Dr.  Leckey  Murray,  de- 
ceased, and  his  will  devising  the  same  to  them  to  be  sold. 

The  defendants  claimed  under  a  deed  from  Henry  Jack,  Sen.,  to 
Henry  Jack,  Jun.,  and  from  him  to  them,  and  attempted  to  prove 
that  Henry  Jack,  Sen.,  paid  the  purchase-money  to  the  common- 
wealth for  the  land.  But  the  only  facts  in  the  case,  material  to  the 
understanding  of  the  only  point  decided  in  the  cause,  is  contained 
in  the  opinion  of  the  court  below,  whose  charge  was  the  subject  of 
exception  as  follows: 

Grier,  president.  But  there  is  another  view  of  this  subject, 
which  it  may  be  proper  to  notice. 

You  have  it  in  evidence  that  Murray  began  to  pay  the  taxes  as 
early  as  1791.  You  have  receipts  for  1791,  1794,  1795.  You 
find  them  assessed  in  his  name  from  1800  till  1814,  when  they 
were  assessed  to  his  tenants.  When  sold  for  taxes,  you  have  tes- 
timony that  he  paid  large  sums  to  redeem  them.  Boyle  Irwin 
says  he  settled  with  Murray  about  1814,  and  received  300  dollars 
from  him,  which  he  had  advanced  to  pay  the  taxes  and  to  redeem 
these  lands. 

During  all  this  time,  Jack  lived  in  the  country,  and  refused  to  be 
assessed  for  these  lands,  or  to  pay  the  taxes. 

If  the  jury  believe  that  Murray  claimed  these  lands  and  paid  the 
public  taxes  on  them,  by  himself  or  tenants,  for  30  years,  before 
Jack  brought  his  ejectment — that  Jack  in  the  meantime  omitted 
and  refused  to  be  assessed  for  them  and  to  pay  the  taxes — the 
court  would  instruct  you  that  Murray  gained  a  complete  title  to 
the  lands  by  the  statute  of  limitations. 

M>  Candless  and  Mahan,for  plaintiff  in  error,  cited  4  Whart. 
291. 

Bairdy  for  defendant  in  error,  cited  10  Serg.  Sf  Rawle  306. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — We  think  that  none  of  the  errors  assigned  in  this 
case  has  been  sustained,  and  that  there  is  nothing  in  any  of  them 
which  seems  to  require  our  particular  notice,  excepting  in  the 
fourth.  The  fourth  is  an  exception  to  the  charge  of  the  court  to 
the  jury;  wherein  the  latter  were  instructed,  that  if  they  believed 
that  Murray  claimed  the  lands  in  dispute,  and  paid  the  public 
taxes  on  them,  by  himself  or  his  tenants  for  thirty  years,  before 
Jack,  under  whom  the  plaintiffs  in  error  claimed,  brought  his  eject- 
ment, and  that  Jack  in  the  mean  time  omitted  and  refused  to  be 
assessed  for  them,  and  to  pay  the  taxes,  Murray  might  be  con- 
sidered as  having  gained  a  complete  title  to  xthe  lands  by  the 
statute  of  limitations.  The  evidence  on  this  head  showed  that  the 
lands  had  been  assessed  in  the  name  of  Murray  and  that  he  and 
his  tenants  had  paid  the  taxes  so  assessed  upon  them,  from  the 
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year  1791  till  1821,  a  period  of  thirty  years,  as  mentioned  by  his 
honor,  the  judge  of  the  district  court  in  his  charge,  and  that  Jack, 
in  1808,  when  applied  to  by  the  collector  to  pay  the  tax  then  as- 
sessed thereon,  said  "  he  would  not;  let  Leckey  Murray  pay  it;  it 
is  assigned  to  Leckey  Murray;  let  him  pay  it."  And  in  the  fol- 
lowing year,  being  called  on  by  the  assessor,  who  said  to  him, 
"  Had  I  not  better  assess  this  land  to  you,  that  you  claim,  and  you 
and  Murray  have  in  partnership?"  he  said,  "  No."  The  collector 
then  said,  "  Why  should  it  not  be  assessed  to  you,  as  you  claim 
it?"  To  this,  he  replied:  "  It  will  be  returned  unseated,  and  will 
be  sold.  If  it  is  sold,  let  Murray  redeem  it."  Thus  showing  that 
he,  Jack,  knew  that  the  land  was  assessed  to  Murray,  and  declar- 
ing that  he  himself  would  neither  pay  the  taxes,  nor  suffer  the 
land  to  be  assessed  to  him  for  that  purpose.  From  this  evidence, 
the  jury  might  infer  very  fairly,  that  Jack  not  only  considered 
Murray  as  actually  seised  of  the  land,  but  was  also  willing  to  con- 
sider himself  disseised  as  to  any  claim  or  interest  he  might  have 
thereon.  These  declarations  of  Jack  might  also  be  regarded  by 
the  jury  as  extending  to  the  whole  of  the  time  that  Murray  paid 
the  taxes  upon  the  land.  Now  it  can  not  be  doubted  that  Jack, 
supposing  him  to  have  had  a  right  to  the  land  at  the  time,  might 
confess  himself  to  be  out  of  possession,  and  that  in  such  case,  the 
statute  of  limitations  would  run  against  him.  This  proposition  is 
laid  down  in  Royer  v.  Benlow,  10  Serg.  4*  Rawle  306,  where  the 
late  Chief  Justice  Tilghman  also  says:  "  So  without  actual  confes- 
sion, a  man  may  show  by  his  conduct  that  he  considers  himself  out 
of  possession.  If  one  claiming  by  warrant  and  survey,  omit  to 
pay  any  part  of  his  taxes  for  twenty-one  years,  and  suffers  one 
who  has  entered  without  title,  and  settled  on  the  land,  to  pay  the 
whole  taxes  during  that  whole  period,  the  jury  may  presume  that 
he  was  ousted,  and  he  will  be  barred  by  the  act  of  limitation.  So 
if  he  suffer  his  adversary,  who  has  designated  his  claim  to  part  of 
the  tract,  by  marks  on  the  ground,  to  pay  the  taxes  for  that  part 
for  twenty-one  years,  he  may  be  presumed  to  be  ousted  pro  tanto." 
It  has  been  said,  that  Jack  claimed  to  have  a  joint  interest  in  the 
land  with  Murray,  and  therefore,  he  might,  consistently  enough 
with  his  interest,  use  the  language  testified  to  by  the  collector  and 
the  assessor.  But  this  is  a  misapprehension  of  the  fact;  and  is 
contradicted  by  the  claim  and  title  set  up  on  the  part  of  the  plain- 
tiffs in  error.  They  claim  to  have  the  whole  of  the  land  exclusively 
under  their  title  which  they  derived  from  Jack.  And  among  other 
evidence,  have  adduced  that  of  Jack  himself,  testifying  that  he 
bought  the  whole  of  the  land  in  dispute  for  himself;  and  paid  for  it 
with  his  own  money;  and  that  Murray  had  no  interest  in  it  what- 
ever. We,  therefore,  think  the  instruction  given  by  the  court  to 
the  jury  on  this  point,  as  well  as  on  every  other  raised  on  the  trial 
of  the  cause  was  correct. 
Judgment  affirmed. 
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The  Commonwealth  against  Rupp. 

In  an  indictment  against  county  commissioners  for  misfeasance  in  office,  the 
mode  of  their  election  must  be  very  distinctly  set  out:  and  also  the  facts  and 
circumstances,  with  time  and  place,  which  rendered  the  alleged  act  unlawful. 
Nor  will  a  special  finding  of  the  facts  by  the  traverse  jury,  supply  the  want  of 
form  and  substance  in  the  indictment. 

ERROR  to  the  quarter  sessions  of  Crawford  county. 

This  was  an  indictment  against  the  commissioners  of  the  county 
of  Crawford,  in  which  the  charge  was  thus  laid: — 

"  That  Jesse  Rupp,  late  of  the  county  aforesaid,  innkeeper,  Ar- 
thur Johnson,  late  of  the  same  county,  farmer,  and  Edward  A. 
Reynolds,  late  of  the  same  county,  merchant,  the  duly  elected  and 
appointed  commissioners  of  Crawford  county  aforesaid,  and  as 
such,  acting  on  the  first  day  of  January,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  thirty  eight,  with  force  and  arms, 
at  the  county  aforesaid,  a  certain  William  M'Laughlin,  to  be  trea- 
surer of  the  county  of  Crawford  aforesaid,  did  appoint,  and  then 
and  there  consent  to  said  appointment,  within  and  before  the  expi- 
ration of  three  years  next  after  he,  the  said  William  M'Laughlin, 
had  been,  and  was,  and  then  holding  the  office  of  a  county  auditor, 
in  and  for  said  county  of  Crawford  aforesaid,  contrary  to  the  act  of 
assembly  in  such  case,  made  and  provided,  and  against  the  peace 
and  dignity  of  the  commonwealth  of  Pennsylvania."  April  9, 
1838,  verdict  of  guilty,  and  the  jury  do  further  find,  that  the  said 
William  M'Laughlin  was  elected  county  auditor  at  the  election  of 
1832,  and  accepted,  and  continued  in  office  the  usual  legal  term, 
and  that  he,  with  the  other  auditors,  settled  the  public  accounts  for 
the  years  1832,  1833,  and  1834,  and  the  report  for  said  settlement 
for  the  year  1834,  was  made  to  the  February  Term,  1825,  but  whe- 
ther the  said  defendants  are  subject  and  liable  to  the  penalties  of 
the  thirtieth  section  of  the  act  of  assembly,  in  such  case  made  and 
provided,  the  jury  do  not  say,  but  leave  to  the  court  to  decide 
according  to  law. 

The  court  below  arrested  the  judgment  for  want  of  sufficient 
form  and  substance  in  the  indictment. 

Church,  for  plaintiff  in  error,  cited  the  Act  of  16/A  of  March, 
1809;  Purd.  Dig.  180,  Ed.  of  1830;  Act  of  1th  Feb.  1814;  28th 
and  30(h  sects,  of  the  Act  of  1834;  Park  <$•  Johns.  Dig.  142;  2 
Mason  150;  Reed's  Dig.  441. 
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Riddle  and  Derrickson,  contra,  cited  1  Chit.  Crim.  Law  228; 
2  Haw.  PI.  of  Crown  310,  312;  2  Cowp.  683;  1  Ld.  Raym.  2;  2 
CA»7.  Crim.  Law  268. 

PER  CURIAM: — This  indictment  is  drawn  with  unusual  loose- 
ness. Though  the  defendants  are  designated  as  the  duly  elected 
and  appointed  commissioners  of  the  county,  the  mode  of  their  elec- 
tion is  not  set  out — a  matter  which  has  been  held  necessary  in  an 
indictment  against  a  constable  for  not  serving,  because  if  not  legally 
elected,  he  is  not  bound  to  take  the  office — and  the  defendants,  if 
not  elected,  would  be  dispunishable  for  appointing  a  disqualified 
person  to  the  office  of  treasurer;  for  though  the  fact  that  they  acted 
in  their  offices,  would  be  evidence  of  election  to  them,  it  does  not 
itself  constitute  the  fact  of  election;  and  it  is  necessary  in  an  indict- 
ment to  aver  the  fact  itself,  and  not  to  state  the  proof  of  it.  The 
same  remarks  are  predicable  of  the  manner  in  which  the  treasurer's 
previous  election  is  stated.  Indeed  it  is  not  stated  at  all,  except  by 
inference  and  implication.  But  as  the  special  manner  of  the 
whole  fact  must  be  set  forth,  that  part  of  the  case  is  one  which 
ought  to  have  been  stated  with  time,  place,  and  circumstance,  in 
order  that  the  court  might  see  that  the  office  had  not  expired  three 
years  before  the  incumbent's  appointment  to  the  treasurship.  The 
act  of  appointment  was  not  unlawful  of  itself;  and  it  was  necessary 
to  set  forth  positively  the  particular  circumstances  and  relations 
which  made  it  so.  Nor  does  the  special  finding  of  them  by  the 
traverse  jury  supply  the  deficiency:  they  ought  to  have  been  found 
by  the  grand  jury  also,  who  are  the  constitutional  accusers,  and 
whose  business  it  is,  to  specify  the  particulars  of  their  accusation. 
Neither  the  election  of  the  auditor,  nor  the  duration  of  the  office, 
is  distinctly  set  forth.  The  defendants  are  charged  with  having 
appointed  him  to  the  office  of  treasurer,  "  within,  and  before  the 
expiration  of  three  years  next  after  he,  the  said  William  M'Laugh- 
lin  had  been,  and  was,  and  then  holding  the  office  of  county  audi- 
tor," &c.  It  is  impossible  to  sustain  an  allegation  so  vague  and 
contradictory. 

Judgment  affirmed. 
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Kelly  against  Graham. 


A  previous  survey  is  indispensable  to  the  granting  of  a  patent  for  land  by 
the  commonwealth:  a  patent,  therefore,  which  embraces  land  not  included  in  the 
survey,  confers  no  title  upon  the  patentee,  for  such  excess. 

ERROR  to  the  common  pleas  of  •Armstrong  county. 

John  Kelly  against  William  Graham.  This  was  an  action  of 
ejectment  for  240  acres  of  land,  in  which  the  defendant  took  de- 
fence for  60  acres.  The  plaintiff  gave  in  evidence  a  patent  for  the 
land,  dated  the  8th  of  September,  1789,  and  which  called  for  the 
Allegheny  River  as  a  boundary.  The  defendant  claimed  by  vir- 
tue of  an  actual  settlement  made  upon  the  land  in  1809,  and  in 
order  to  maintain  his  possession,  gave  in  evidence  the  warrant  and 
survey  of  the  plaintiff,,  upon  which  his  patent  was  founded,  and 
gave  evidence  to  the  jury  to  establish  the  fact,  that  such  survey  as 
actually  made  upon  the  ground,  did  not  extend  to  the  river;  and 
that  the  sixty  acres  for  which  he  took  defence,  and  which  lay  be- 
tween the  survey  and  the  river,  although  included  in  the  plaintiff's 
patent,  he  was  entitled  to  have  by  virtue  of  his  settlement. 

The  court  below,  (Young,  president,)  instructed  the  jury,  that  if 
the  land  in  dispute,  was  not  included  in  the  plaintiff's  survey,  the 
patent  conferred  no  title  upon  him.  Verdict  for  defendant. 

Bvffington,  for  plaintiff  in  error,  cited  5  Watts  458;  2  Ohio 
Rep.  307;  4  Hen.  fy  Mun.  130;  4  Watts  264;  7  Walts  91;  9 
Johns.  102. 

JM'Candless,  for  defendant  in  error,  cited  2  Bin.  109;  5  Rawle 
348;  1  Yeates  28;  2  Yeates  311;  4  Serg.  $  Rawle  456;  5  Serg.  # 
Rawle  215;  3  Watts  208. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  question  which  would  seem  to  have 
claimed  attention  on  the  trial  of  the  cause  in  the  court  below  was 
one  of  fact,  and  therefore  came  within  the  province  of  the  jury,  to 
be  decided  by  them  under  the  advice  of  the  court.  Whether  the 
Allegheny  river  was  one  of  the  boundaries  of  the  survey  under 
which  the  plaintiff  claimed  was  the  question.  The  whole  cause 
may  be  said  to  have  turned  upon  the  division  of  it.  Exception 
was  taken  by  the  plaintiff's  counsel  to  the  instruction  which  the 
court  gave  the  jury  in  relation  to  it.  The  counsel  for  the  plaintiff, 
from  the  points  submitted  to  the  court,  would  seem  to  have  thought 
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that  it  was  to  be  determined  according  to  the  calls  in  the  patent, 
which  expressly  makes  the  river  a  boundary  for  a  distance  of  300 
perches,  though  it  might  be  in  contradiction  to  the  survey  as  made 
on  the  ground,  and  the  return  thereof  as  filed  in  the  surveyor- 
general's  office.  It  is  clear,  however,  that  the  extent  of  the  plain- 
tiff's claim  under  the  patent,  if  the  boundaries  called  for  in  it  be 
different  from  the  survey,  as  made  upon  the  ground  and  returned 
by  the  deputy  surveyor  into  the  office,  must  be  regulated  and  de- 
cided by  the  latter.  The  officers  of  the  land  office  are  not  the 
proprietors  of  the  lands  granted  by  them,  that  they  can  grant  them 
without  regard  to  quantity  or  price.  The  lands  belong  to  the 
state;  and  the  land  officers  act  only  as  the  agents  of  the  state  in 
disposing  of  them;  and  are  limited  in  their  action  by  the  authority 
granted  to  them  in  this  behalf.  So  that  if  they  grant  lands  belong- 
ing to  the  state,  in  a  manner  not  authorised  by  law,  the  grant  must 
be  considered  void.  They  can  not  give  a  patent  for  a  tract  or  lot 
of  land,  without  first  having  the  quantity,  contained  in  it  ascer- 
tained by  a  survey  or  admeasurement  thereof,  in  order  that  the 
price  required  by  law,  to  be  paid  for  it  to  the  state  by  the  patentee, 
may  become  fixed  and  known,  and  either  actually  paid  or  secured 
to  be  paid  in  the  manner  prescribed  by  law.  It  is  indisputable, 
therefore,  that  a  survey  should  be  made  for  the  purpose  of  ascer- 
taining the  quantity  before  a  patent  shall  be  issued;  arid  being 
made  to  that  end,  it  follows  as  a  necessary  corollary,  that  in  mak- 
ing out  the  patent,  the  courses,  distances,  and  calls  of  the  survey 
ought  to  be  strictly  observed,  and  made  the  boundaries  of  the  grant 
contained  in  the  patent.  And  wherever  it  happens,  from  mistake 
or  otherwise,  that  this  is  not  the  case,  the  patent  must  be  corrected 
and  reformed  by  the  survey,  and  made  to  correspond  with  it  as  to 
quantity  and  boundary.  Hence,  if,  in  the  present  case,  the  patent, 
under  which  the  plaintiff  claims,  includes  land  not  embraced  within 
the  survey,  it  must  be  considered  void  for  the  excess.  The  patent 
expressly  calls  for  the  river  as  a  boundary  to  the  extent  of  300 
perches;  and  had  the  survey,  as  returned  into  the  surveyor-gene- 
ral's office,  also  called  for  it  as  such  to  the  same  extent;  and  the 
river  been  laid  down  accordingly  in  the  draft,  returned  into  the 
office  as  one  of  the  boundaries  of  the  survey,  it  might,  and  doubt- 
less would,  have  been  regarded  as  such;  though  the  surveyor,  in 
making  it  on  the  ground,  might  have  run  various  courses,  consist- 
ing of  straight  lines  and  angles,  conforming  somewhat  to  the  me- 
anders in  the  course  of  the  river,  and  making  marks  agreeably 
thereto  on  the  bank  thereof.  This  would,  in  such  case,  have  been 
considered  as  an  exception  to  the  general  rule,  which  makes  the 
marks  of  the  surveyor  on  the  ground,  the  limits  of  the  survey, 
where  they  vary  from  the  courses  and  distances  reported  by  him 
in  his  return  thereof.  The  river,  in  such  case,  being  a  much  more 
conspicuous  and  durable  mark  of  boundary,  than  any  that  the  sur- 
veyor could  make,  and  being  expressly  declared  by  him,  in  his 
ix. — L 
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return,  to  be  a  boundary,  would  be  taken  as  the  true  and  control- 
ling boundary:  and  the  courses  run,  and  marks  made  by  him  on 
or  near  to  the  bank  of  the  river,  as  being  done  only  for  the  pur- 
pose of  calculating  the  contents  of  the  survey,  because  he  has  no 
means  of  making  such  calculation,  otherwise  than  by  straight  lines, 
according  to  their  respective  courses  and  distances  as  ascertained  in 
that  way.  He  can  do  nothing  with  a  serpentine  course,  such  as 
that  of  a  stream,  except  it  be  to  note  the  various  meanders,  as 
nearly  as  practicable  upon  straight  courses,  and  measuring  their 
several  distances.  And  having  done  this,  he  makes  his  calculation, 
thereupon  first;  and  then  generally  makes  a  computation,  founded 
often  perhaps  upon  conjecture  as  much  as  any  thing  else,  of  the 
quantity  contained  between  the  lines  run  on  the  bank  of  the  stream 
and  the  stream  itself,  and  by  adding  this  to  the  amount  contained 
within  the  courses  and  lines  actually  run  and  measured,  the  whole 
quantity,  making  the  stream  a  boundary,  is  ascertained.  But  the 
survey,  as  returned  here  by  the  deputy  surveyor,  as  also  all  the 
other  evidence  on  the  subject,  shows  most  unequivocally,  that  the 
river  is  not  made  a  boundary  of  it,  and  indeed,  that  if  could  not 
have  been  so  intended.  The  draft  of  the  survey  returned,  is  made 
out  according  to  the  courses  and  distances  actually  run  and  marked 
upon  the  ground,  and  not  made  to  call  for  the  river  on  any  side  or 
point  whatever.  At  some  distance  from  the  survey,  however,  the 
Allegheny  river  is  laid  down  upon  a  straight  line,  without  any 
regard  to  its  meanders,  as  if  it  were  intended  by  the  artist  merely 
to  show  that  the  land,  included  within  the  survey,  lay  near  to  the 
river.  That  this  was  all  that  was  intended,  seems  to  be  still  fur- 
ther indicated  by  the  lines  of  the  survey,  not  conforming  even  to 
the  general  course  or  bearing  of  the  river,  as  laid  down  upon  the 
draft  of  the  survey.  The  survey  at  one  end  is  about  fourteen 
perches  from  the  river,  and  at  the  other  twenty-three:  thus  exclud- 
ing sixty  acres  of  land  lying  between  it  and  the  river,  which  is 
claimed  by  the  defendant  in  virtue  of  a  settlement  made  thereon  by 
him  in  the  year  1809,  and  kept  up  and  maintained  by  him  from 
that  time  down  to  the  present.  The  call  for  the  river  as  a  boun- 
dary in  the  patent  must  therefore  be  deemed  to  be  a  mistake  of  the 
clerk  in  the  land  office,  who  wrote  it.  But  whether  inserted  by 
mistake  or  design,  it  can  not  avail  the  patentee  any  thing,  or  give 
him  any  right  whatever  to  the  land  not  actually  included  within 
the  survey.  If  he,  at  the  time  of  obtaining  the  patent,  entertained 
a  desire  to  have  the  sixty  acres  included  in  it,  he  ought  to  have 
applied  to  the  board  of  property  for  an  order  of  resurvey,  which  as 
the  land  was  then  unappropriated,  most  probably  would  have  been 
granted,  and  in  making  the  resurvey  to  have  had  it  included;  and 
upon  the  quantity  being  thus  ascertained  to  have  paid  the  state  for 
it,  which  would  have  entitled  him  to  a  patent  embracing  it  as  well  as 
the  rest.  We  are,  therefore,  satisfied  that  the  court  below  commit- 
ted no  error  which  could  possibly  prejudice  the  right  of  the  plaintiff. 
Judgment  affirmed. 
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Bell  against  M'Clintock. 

In  an  action  for  a  nuisance  created  by  obstructing  a  stream  made  navigable 
by  law,  if  it  appear  that  the  injury  to  the  plaintiff  arose  from  causes  which 
might  have  been  foreseen,  such  as  ordinary  periodical  freshets  or  the  collection 
of  ice,  he,  whose  superstructure  is  the  immediate  cause  of  the  mischief,  shall  be 
liable  to  damages.  But  if  the  injury  be  occasioned  by  an  act  of  Providence, 
which  could  not  have  been  anticipated,  the  defendant  would  not  be  liable. 

ERROR  to  the  common  pleas  of  Venango  county. 

Hamilton  M'Clinlock  against  Samuel  Bell.  Action  on  the  case 
for  a  nuisance.  The  defendant  erected  a  dam  across  Oil  Creek, 
a  stream  made  navigable  by  law,  below  the  lands  of  the  plaintiff, 
and  the  evidence  established  the  fact,  that,  in  the  spring  of  the  year, 
upon  the  breaking  up  of  the  ice  in  the  stream,  the  strength  of  that 
upon  the  dam  of  the  defendant  impeded  its  progress  so  that  it  ac- 
cumulated in  large  quantities  and  forced  it  out  into  the  lands  of  the 
plaintiff,  which  were  covered  with  drift  wood  and  ice  to  his  injury, 
and  the  question  arose,  whether  the  injury  was  such  as  entitled  the 
plaintiff  to  recover  damages  from  the  defendant. 

Eldred,  president,  instructed  the  jury  in  answer  to  the  points 
put  by  each  party;  that  if  the  injury  to  the  plaintiff  was  occasioned 
by  the  defendant's  dam,  under  ordinary  circumstances,  such  as  he 
might  have  anticipated  when  he  erected  it,  he  would  be  liable  in 
this  action,  but  if  the  injury  proceeded  from  an  extraordinary  flood 
or  an  act  of  Providence,  such  as  could  not  have  been  foreseen,  the 
plaintiff  would  not  be  entitled  to  recover.  Verdict  for  plaintiff. 

j-K/.'i 

Riddle,  for  plaintiff  in  error,  cited  4  Watts  437;  3  Rawle  84;  4 
Rawle  9;  15  Johns.  213.  218. 

Pearson  and  GaZbrealh,  contra,  cited  2  Rawle  83;  1  Bin.  463; 
7  Pick.  76;  4  Johns.  80. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  general  rule  of  law  is,  that  every  man  has  a 
right  to  have  the  advantage  of  the  flow  of  water,  in  its  natural 
channel,  in  his  own  land.  But  in  using  it  the  owner  must  so  apply 
the  water  as  to  work  no  material  injury  or  annoyance,  to  his  neigh- 
bour either  above  or  below  him.  The  maxim  sic  ntere  tuo  ut 
alienum  non  lasdas,  applies  with  peculiar  propriety  to  this  class  of 
cases.  By  the  act  of  the  23d  of  March  1803,  Oil  Creek  is  declared 
a  public  highway.  The  owners  of  the  land  adjoining  the  stream 
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are  authorized  to  erect  dams  for  mills,  and  other  water  works,  and 
to  keep  the  same  in  good  repair,  provided,  that  in  erecting  said 
dams  and  keeping  them  in  repair,  they  shall  not  disturb  the  navi- 
gation; and  provided,  also,  that  they  shall  not  infringe  the  rights 
or  privileges  of  the  owners  or  possessors  of  any  private  property 
on  such  stream.  The  act  in  these  provisions  incorporates  the  prin- 
ciples of  the  common  law,  and  the  only  difficulty  arises  from  the 
application  of  well  settled  principles  to  the  facts  of  this  case.  The 
injuries  of  which  the  plaintiffs  complain  are  of  two  descriptions. 
Those  which  arose  from  the  ordinary  freshets,  and  which  are  of 
common  and  periodical  occurrence,  and  those  which  arose  from  the 
extraordinary  floods  of  the  years  1834  and  1835.  The  court  ruled 
that  the  defendant  was  liable  for  all  damage  from  the  ordinary, 
common  and  expected  floods  of  the  season,  but  not  for  those  occa- 
sioned by  the  uncommon,  unexpected  and  extraordinary  floods. 
In  these  positions  the  court  is  sustained  by  principle  and  authority. 
Streams  of  water  are  intended  for  the  common  use  and  benefit  of 
mankind,  but  they  must  be  so  used  as  to  work  no  material  injury 
to  the  rights  of  others.  When  the  plaintiff  erected  his  dam  he 
was  bound  to  notice,  not  only  its  effect  at  the  time,  but  its  effect  at 
all  seasons  of  the  year.  In  this  stream,  as  well  as  all  other  large 
streams  which  fall  into  the  Allegheny  river,  there  are  regular 
freshets  or  floods,  which  swell  the  volume  of  water,  and  thereby 
enable  the  inhabitants  to  raft  down  the  river  the  various  products 
of  the  country.  They  are  expected,  with  considerable  certainty, 
at  fixed  times  and  seasons.  It  was  the  duty  of  the  plaintitf,  with 
reference  to  this,  which  is  at  least  of  yearly  occurrence,  to  calculate 
the  immediate  probable  effects  the  dam  would  have  at  all  seasons 
of  the  year  on  the  property  of  his  neighbour,  above  as  well  as  be- 
low his  erection.  A  neglect  to  use  the  necessary  precaution  or  a 
miscalculation  of  its  effects,  where  it  works  an  injury  to  another, 
may  be  compensated  in  damages.  But  where  the  injury  arises 
from  some  cause,  out  of  the  ordinary  course,  from  some  unusual 
cause,  as  for  instance,  from  a  flood  or  freshet,  such  as  has  been 
described  by  the  witnesses,  the  owner  of  the  dam  is  not  liable  to 
damages.  It  is  damnum  absque  injuria.  They  are  not  such  ac- 
cidents as  ordinary  foresight  or  prudence  can  guard  against,  and 
for  this  reason  a  distinction  has  been  taken,  as  to  the  liability  of 
the  party.  In  the  case  of  the  Lehigh  Bridge  Company  v.  The  Le- 
high  Navigation  Company,  4  Rawle  9,  it  is  said,  that  if  chargeable 
with  no  want  of  attention  to  its  probable  effects,  a  person  is  not 
answerable  for  consequences  which  it  was  impossible  to  foresee 
and  prevent.  When  a  loss  happens  exclusively  from  an  act  of 
Providence,  it  will  not  be  pretended  that  it  ought  to  be  borne  by 
him  whose  superstructure  was  made  the  immediate  instrument  of 
it.  The  concurrence  of  negligence  with  the  act  of  Providence 
when  the  mischief  is  done  by  flood  or  storm,  is  necessary  to  fix  the 
defendant  with  liability.  When,  however,  the  injury  arises  from 
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causes  which  might  have  been  foreseen  and  avoided,  as  in  the  cases 
of  ordinary  periodical  freshets,  it  is  but  right  that  he  whose  super- 
structure is  the  immediate  cause  of  the  mischief  should  bear  the 
loss.  In  that  case  there  is  the  concurrence  of  negligence  with  the 
act  of  Providence,  which,  as  it  is  seen,  is  the  criterion  of  liability. 
We  are  of  the  opinion  that  the  court  was  right,  in  the  principles  of 
law,  given  in  charge  to  the  jury,  and  that  there  was  no  error  in  the 
application  of  the  principles  to  the  points  of  the  case, 
Judgment  affirmed. 


Adams  against  Rogers. 

A  contract  for  the  sale  and  delivery  of  flour,  in  which  it  is  warranted  to  be 
superfine,  is  a  warranty  of  the  article  according  to  the  standard  for  exportation: 
and  that  it  shall  be  of  due  fineness,  and  good  and  merchantable  as  superfine, 
according  to  the  standard  of  inspection  of  flour  required  by  the  act  of  the  15th 
of  April  1835,  relating  to  inspections  of  flour  in  the  different  parts  of  the  com- 
monwealth. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Abraham  Adams  against  William  Rogers.  This  suit  was  brought 
to  recover  damages  for  the  alleged  breach  of  a  contract  for  the 
delivery  of  two  hundred  barrels  of  flour,  which  the  plaintiff  alleged 
was  not  superfine.  The  contract  was  as  follows: 

"Received,  May  10th,  1838,  of  Abraham  Adams,  200  dollars  in, 
part  pay  for  two  hundred  barrels  of  wheat  flour,  warranted  to  be 
superfine,  to  be  delivered  in  Pittsburgh,  in  perfect  shipping  order, 
on  or  before  the  25th  of  May  1838,  the  price  of  the  flour  to  be  five 
dollars  and  thirty-seven  cents.  WILLIAM  ROGERS." 

The  proof  was  that  the  flour  was  delivered  to  the  plaintiff,  who 
sent  it  to  Philadelphia,  where  it  was  inspected  and  condemned  and 
sold  below  the  market  price  of  superfine  flour. 

There  was  no  inspector  of  flour  appointed  for  Pittsburgh  at  the 
time,  but  the  defendant  called  several  witnesses  to  testify  as  to  the 
quality  of  the  flour,  and  some  of  whom  proved  that  the  standard 
of  superfine  flour  at  Pittsburgh  and  Philadelphia  was  different; 
that  what  would  be  estimated  as  superfine  at  Pittsburgh,  would 
not  pass  as  such  at  Philadelphia. 

The  plaintiff  contended  that  the  inspection  at  Philadelphia  was 
the  test  by  which  the  quality  of  the  flour  was  to  be  judged,  and  the 
fact  of  its  having  been  condemned  by  the  officer  legally  appointed 
for  its  inspection  was  conclusive  of  its  quality. 

The  defendant,  on  the  contrary,  insisted  that  its  quality  was  to 
ix. — L* 
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be  judged  of  at  the  place  of  its  delivery,  under  the  contract,  and 
according  to  the  standard  there. 

The  court  below  adopted  the  positions  taken  by  the  defendant, 
and  so  instructed  the  jury.  Verdict  and  judgment  accordingly. 

Knox,  for  plaintiff  in  error,  referred  to  the  Act  of  1835,  by  which, 
he  contended,  a  uniform  legal  standard  was  fixed,  and  by  which  all 
contracts  were  to  be  interpreted:  that  the  custom  at  the  place  of 
delivery,  or  the  particular  standard  there  should  not  control  the 
contract  of  the  parties:  that  superfine  flour  meant  that  which  was 
such  according  to  the  act  of  assembly. 

Eyster  and  Shayler,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  policy  of  our  laws  has  long  been  to  provide 
for  the  inspection  of  flour  intended  for  exportation  from  the  state, 
in  order  that  its  quality  may  be  ascertained  abroad  by  an  authentic 
testimonial  given  by  public  authority:  and  this  is  done  as  well  to 
preserve  the  reputation  of  this  staple  commodity  of  the  state,  as  to 
guard  the  purchaser  from  fraud  in  his  dealings.  Flour  not  intended 
for  exportation  need  not  be  inspected,  nor  is  it  important  to  the 
public  that  there  should  be  any  public  intervention  between  the 
seller  and  the  buyer:  the  parties  judge  for  themselves,  and  make 
their  own  contract  for  such  articles  as  may  suit  them.  They  may 
choose  to  consider  as  superfine  or  middlings,  what  would  not  pass 
as  such  according  to  the  legal  standard,  and  great  quantities  of  such 
flour  no  doubt  are  disposed  of  in  the  market,  and  enter  into  domes- 
tic consumption.  It  is  manifest,  therefore,  that  a  standard  of  super- 
fine, depending  on  the  acceptation  of  the  term  at  a  particular  place 
of  delivery,  such  as  Pittsburgh,  among  dealers  and  others  with 
whom  in  many  cases  the  precise  quality  might  be  of  minor  import- 
ance, would  be  no  standard  at  all:  or  at  least  would  be  so  uncertain 
and  equivocal  as  to  furnish  no  guide  for  the  interpretation  of  a 
contract,  in  which  the  article  is  warranted  to  be  superfine,  to  be 
delivered  at  Pittsburgh,  (which  is  a  place  included  within  the  in- 
spection laws,)  in  perfect  shipping  order,  as  was  the  case  here. 
Such  a  warranty  is  a  warranty  of  the  article  according  to  the  stand- 
ard for  exportation;  it  is  a  warranty  that  the  article  shall  be  of  due 
fineness,  and  good  and  merchantable  as  superfine,  according  to  the 
standard  of  inspection  of  flour  required  by  the  act  of  the  15th  of 
April  1835,  relating  to  inspections  of  flour  in  the  different  parts  of 
the  commonwealth.  This  act  provides  a  standard  according  to 
which  all  flour  intended  for  exportation  is  to  be  judged:  and  from 
the  terms  here  used,  "in  perfect  shipping  order,"  it  is  plain  super- 
fine flour  of  the  quality  for  exportation  was  intended.  When  the 
law  provides  a  standard  in  the  very  case,  the  parties  must  be  sup- 
posed to  have  reference  to  that,  unless  the  contrary  be  stipulated. 
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I  agree  that  the  standard  is  to  be  the  Pittsburgh  inspection,  and 
that  the  party  in  such  a  contract  would  not  be  conclusively  bound 
by  an  inspection  at  another  place  within  the  state  or  elsewhere: 
though  the  latter  would  be  evidence  to  show  its  quality,  subject  to 
explanation.  At  the  same  time,  it  would  seem  to  me,  that  the 
legislature  did  not  intend  to  have  different  standards  of  flour  in 
different  parts  of  the  state:  they  must  have  meant  that  the  standard 
should,  as  far  as  possible,  be  uniform,  because  the  rule  for  inspecting 
contained  in  the  act  is  the  same  in  all  places,  and  the  Pennsylvania 
stamp  of  flour  should,  as  nearly  as  possible,  be  of  the  same  quality 
in  foreign  places,  whether  brought  from  the  counties  on  the  east  or 
west  of  the  mountains.  Exact  similitude  is  not  perhaps  attainable, 
from  the  necessity  of  having  different  inspectors  in  different  places: 
but  this  is  the  imperfection  of  men;  the  law  would  seem  to  con- 
template the  same  standard  every  where.  Then  by  this  contract 
the  flour  was  to  be  superfine  according  to  the  Pittsburgh  inspection 
of  flour  for  exportation,  and  was  to  stand  the  inspection  there  as 
such.  It  seems,  however,  that  there  was  no  inspector  appointed  at 
the  time  for  Pittsburgh,  so  that  such  an  inspection  could  not  be  had. 
But  in  that  case  the  flour  ought  to  be  such  as  would  have  passed 
inspection  as  superfine  provided  there  had  been  an  inspector;  or  in 
other  words  such  as,  according  to  the  act  of  assembly,  would  have 
been  of  the  due  quality  and  fineness  as  superfine.  And  if,  from  the 
evidence  on  the  part  of  the  plaintiff,  the  jury  believed  that  the  flour, 
when  delivered  at  Pittsburgh  by  the  defendant,  was  made  of  dam- 
aged or  unsound  wheat,  was  of  a  bad  smell,  unwholesome  or  in 
other  respects  unsound  and  inferior,  it  is  manifest  it  could  not  be 
superfine  according  to  the  provisions  of  the  act  of  1835,  and  could 
not  have  passed  inspection,  whatever  might  be  the  practice  of 
Pittsburgh  dealers  among  themselves  in  relation  to  flour,  or  their 
opinions  of  what  is  superfine  or  otherwise.  If,  however,  it  was 
superfine  when  delivered  there  within  the  meaning  of  the  act  of 
assembly,  but  the  injury  or  depreciation  arose  afterwards  from  any 
$f  the  causes  assigned,  nothing  of  this  kind  could  affect  the  contract. 
The  examination  of  some  flour  at  the  defendant's  mill  by  the  plain- 
tiff when  about  purchasing,  ought  to  have  no  influence  whatever 
in  the  case,  because  he  did  not  rely  on  that,  but  took  an  express 
warranty,  which  must  be  shown  by  the  defendant  to  have  been 
strictly  and  faithfully  complied  with. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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Braddee  against  Brownfield. 

A  party  can  not  give  evidence  to  confirm  the  good  character  of  a  witness, 
unless  his  general  character  had  been  previously  impugned  by  the  other  party. 

ERROR  to  a  special  court  of  Fayette  county. 

John  F.  Braddee  against  Basil  Brownfield.  This  was  an  issue 
directed  to  try  the  fact  whether  the  plaintiff  had  made  a  payment 
of  1630  dollars  to  the  defendant  on  account  of  certain  judgments: 

Wm  Swearingen,  Jun.,  affirmed. — On  the  4th  of  April  1838,  Mr 
Brownfield  came  to  my  house,  and  I  paid  him  1630  dollars  for 
John  F.  Braddee.  Mr  Brownfield  wrote  a  receipt  and  gave  it  to 
me.  I  witnessed  the  receipt.  This  is  the  receipt.  I  got  the  money 
from  Dr  Braddee,  and  at  his  request  paid  it  to  Mr  Brownfield. 
He  wrote  the  receipt  and  signed  it  in  my  presence. 

"Reseaved  of  Dr  John  F.  Braddee,  by  the  hands  of  Wm.  Swear- 
ingen jr.,  the  sum  of  sixteen  hundred  and  thirty  dollars,  to  be  cre- 
dited on  sertain  judgments  in  the  common  pleas  of  Fayette  county 
which  I  hold  against  him  viz  no  47 — 48 — 40 — 50  of  June  term 
1834  as  witness  my  hand  and  seal  this  the  fourth  day  of  Aprile  1838. 

"  BASIL  BROWNPIELD." 
"  Test  William  Swearingen  jr." 

The  defendant  then  called  a  number  of  witnesses  to  prove  facts 
tending  to  show  that  the  money  was  not  paid,  and  that  the  testi- 
mony of  Wm.  Swearingen,  Jun.,  was  not  true. 

The  plaintiff  then  offered  to  prove  that  the  general  character  of 
Wm  Swearingen  was  good.  To  this  evidence  the  defendant  ob- 
jected, because  they  had  given  no  evidence  against  his  personal 
character. 

PER  CURIAM. — Your  whole  defence  rests  on  showing  the  witness 
to  be  perjured;  I  have  never  known  such  testimony  refused,  where 
the  imputation  of  perjury  is  cast  upon  the  witness.  Let  the  testi- 
mony be  heard;  defendant's  counsel  except  and  court  seal  this  bill. 

Howel/,  for  plaintiff  in  error,  cited  19  Wend.  570-595,  and  8 
Pick.  154. 

Austin,  contra,  cited  Swift's  Ev.  144;  15  Eng.  Com.  Law  Hep. 
490;  5  Ding.  435;  4  Esp.  50;  12  JVend.  78;  3  Eng.  Com.  Law 
Rep.  333;  3  Burr.  1245;  6  East  195. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — It  is  a  general  rule,  that  a  party  cannot  bring  evi- 
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dence  to  confirm  the  good  character  of  a  witness,  before  the  credit 
of  the  witness,  which  is  always  presumed  to  be  good,  has  been 
impeached  by  evidence  impugning  his  general  character.  But  the 
rule  is  open  to  some  exceptions,  as  in  the  case  of  a  will,  when  one 
of  the  subscribing  witnesses  is  dead,  as  in  Provis  v.  Reed,  18  Com. 
Law  Rep.  490;  Stephenson  v.  Walker,  4  Esp.  50:  or  where,  on 
his  cross-examination,  the  witness  admits,  or  it  is  otherwise  proved, 
that  he  has  committed  an  offence  which  affects  his  character,  the 
person  who  calls  him  is  permitted  to  prove  that  his  general  character 
since  the  conviction  has  been  good,  as  in  Russel  v.  Coffin,  8  Pick. 
154;  and  Rex  v.  Clarke,  2  Stark.  241;  3  Eng.  Com.  Law  Rep. 
334.  In  Provis  v.  Reed  the  distinction  is  taken  between  wills  and 
notes,  bonds  or  other  instruments  of  writing.  The  attesting  witness 
to  the  will  was  dead,  and  Best,  C.  J.,  says:  "that  with  regard  to 
the  imputations  on  the  character  of  Scott,  the  attesting  witness,  who 
prepared  the  will,  if  the  demandant  had  merely  imputed  to  him  an 
error  of  judgment,  perhaps  the  evidence  would  not  have  been  ad- 
missible; but  if  it  was  imputed  to  Scott,  that  having  caused  a  will 
to  be  executed  imperfectly,  he  had  added  an  attesting  witness,  after 
the  death  of  the  testator;  that  in  effect  he  had  committed  a  forgery: 
if  his  moral  character  was  thus  attacked,  those  who  were  interested 
in  it  had  a  right  to  defend  it.  A  passage  has  been  cited  from  Bul- 
ler's  N.  P.,  and  it  is  contended  that  there  is  no  distinction  between 
the  cases  of  an  attesting  witness  to  a  will,  and  the  witnesses  to  bills, 
notes  and  the  like.  But  bills  are  usually  of  a  recent  date,  while 
wills  are  often  undisputed  till  all  the  parties  present  at  the  execution 
of  them  have  ceased  to  be  in  existence.  In  such  a  case  there  is  no 
way  of  protecting  the  character  of  a  witness  other  than  admitting 
such  evidence.  In  many  cases,  necessity  forms  the  law.  In  The 
Bishop  of  Durham  v.  Beaumont,  1  Camp.  207,  great  stress  is  laid 
on  the  fact  that  the  witness  was  dead.  Then,  speaking  of  the  case 
of  Stephenson  v.  Walker,  the  attesting  witness  whose  character 
was  disputed,  was  dead,  and  it  was  properly  held,  that  the  party 
claiming  under  the  will  should  have  the  same  advantage  as  if  he 
were  alive.  In  that  case  they  must  have  been  personally  adduced 
as  witnesses,  when  their  characters  would  have  appeared  on  their 
cross-examination,  and  being  dead,  justice  required  that  an  oppor- 
tunity should  be  given  to  show  what  credit  was  to  be  attached  to 
their  attestation  of  the  will.  For  the  same  reasons  in  Wright  et  al. 
v.  Clymer,  3  Burr.  1245,  Lord  Mansfield  held,  that  evidence  of  the 
conduct  of  the  deceased  witnesses  might  be  received  to  attract  cre- 
dit to  their  testimony,  or  to  destroy  its  effect.  Starkie,  in  his  Evi- 
dence, page  186,  says:  "A  party  cannot  bring  evidence  to  confirm 
the  character  of  a  witness  before  the  credit  of  that  witness  has  been 
impeached,  either  upon  a  cross-examination,  or  by  the  testimony  of 
other  witnesses;  but  if  the  character  of  a  witness  has  been  im- 
peached, although  upon  cross-examination  only,  evidence  on  the 
other  side  may  be  given  to  support  the  character  of  the  witness  by 
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general  evidence  of  good  conduct."  But  the  authorities  cited  do 
not  support  the  rule  to  this  extent;  and  it  is  expressly  repudiated 
in  Russel  v.  Coffin,  8  Pick.  154,  and  cannot  be  reconciled  with  the 
position  taken  by  Mr  Justice  Bronson  in  19  Wend.  595.  In  Rus- 
sel v.  Coffin,  8  Pick.  154,  it  is  said,  "that  it  never  was  decided  that 
if  a  witness  was  contradicted  as  to  any  part  of  his  testimony,  either 
by  his  own  declarations  at  other  times,  or  by  other  witnesses,  evi- 
dence might  be  admitted  to  prove  his  general  good  character.  If 
this  were  the  practice,  great  delay  and  confusion  would  arise,  and 
as  almost  all  cases  are  tried  upon  controverted  testimony,  each  wit- 
ness must  bring  his  compurgators  to  support  him  when  he  is  con- 
tradicted; and,  indeed,  it  would  be  a  trial  of  the  witnesses  and  not 
of  the  action.  Whether,  if  the  witness  to  the  receipt  had  been 
dead,  at  the  trial,  his  general  good  character  might  have  been  proved, 
I  shall  not  undertake  to  say.  We,  however,  are  of  the  opinion, 
that  as  the  defendant  in  error  has  not  brought  his  case  within  the 
benefit  of  either  of  the  exceptions,  the  evidence  of  general  character 
was  improperly  received.  There  is  nothing  in  the  other  errors. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Stewart  against  The  United  States  Insurance 
Company. 

Trustees  of  a  foreign  corporation  appointed  by  a  court  of  equity,  may  maintain 
an  action  in  their  own  names,  upon  a  negotiable  note,  which  came  to  their 
hands  with  the  other  assets  of  the  institution. 

A  foreign  corporation  may  maintain  an  action  in  its  own  name  or  that  of  its 
trustees  in  the  courts  of  Pennsylvania. 

Quaere — whether  an  agreement  between  a  foreign  banking  institution  and  a 
citizen  of  Pennsylvania,  by  which  the  bank  notes  of  the  institution  were  to  be 
kept  in  circulation,  by  means  of  lending  or  discounting  negotiable  paper  with 
them,  is  such  an  establishment  of  an  office  of  discount  in  this  state,  as  to  be  a 
violation  of  the  act  of  the  28th  of  March  1808? 

The  plea  of  set-off  can  not  be  supported  by  a  defendant,  upon  a  claim  against 
the  plaintiff,  acquired  after  the  institution  of  the  suit. 

ERROR  to  the  district  court  of  Allegheny  county. 

James  Harwood,  John  B.  Ho  well  and  Walter  Fernandez,  re- 
ceivers of  the  United  States  Insurance  Company  of  Baltimore 
against  William  Stewart.  This  was  an  action  on  the  case  in  as- 
sumpsit  founded  upon  a  note  of  the  defendant,  William  Stewart,  to 
Robert  Stewart,  dated  the  30th  of  December  1833,  at  six  months, 
for  5144  dollars  17  cents,  and  which  was  endorsed  by  Robert  Stew- 
art, Sylvanus  Lothrop,  D.  C.  Stockton  &  Co.,  and  W.  H.  Freeman 
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President.     Pleas  non  assumpsit,  payment  and  set-off.     Replica- 
tions and  issues. 

The  facts  of  the  case  were  that  D.  C.  Stockton  &  Co.,  brokers,  of 
Pittsburgh,  entered  into  an  arrangement  with  the  Susquehanna 
Bridge  and  Banking  Company  of  Baltimore,  by  which  they  were 
to  receive  20,000  dollars  of  their  bank  notes  and  keep  that  amount 
in  circulation,  and  remit  the  proceeds  of  it  in  other  bank  paper  from 
time  to  time,  as  they  could  convert  it.  For  this  20,000  dollars  they 
gave  their  own  notes  to  the  bank,  and  were  charged  three  per  cent, 
interest.  With  these  funds  in  their  hands  they  made  an  agreement 
with  William  Stewart,  the  defendant,  to  discount  the  note  now  in 
suit,  at  six  per  cent  interest,  and  upon  the  further  condition  that  he 
would  take  the  notes  of  the  Susquehanna  Bridge  and  Banking 
Company  and  aid  in  keeping  them  in  circulation.  The  note  of 
Wm  Stewart,  with  its  endorsements,  was  forwarded  by  D.  C. 
Stockton  &  Co.  to  Wm  H.  Freeman,  President  of  the  Susquehanna 
Bridge  and  Banking  Company,  and  credited  on  the  books  of  the 
bank  to  D.  C.  Stockton  &  Co.:  In  January  1S34,  Wm  H.  Freeman 
procured  from  the  United  States  Insurance  Company  of  Baltimore 
a  policy  and  gave  at  the  time  the  same  note  of  Wm  Stewart  as 
security  for  the  same.  Freeman  neither  paid  the  note  nor  policy 
at  maturity.  The  Bridge  and  Banking  Company  and  the  Insurance 
Company  both  failed  in  April  and  May  1S34.  Upon  the  failure  of 
the  Insurance  Company  the  plaintiffs  were  appointed  receivers  of 
their  assets  by  a  court  of  equity.  The  corporate  powers  of  the 
Insurance  Company  are  contained  in  the  following  clause  of  their 
charter: 

SECT.  5.  JJnd  be  it  enacted,  That  the  president  and  directors  shall 
have  full  power  and  authority  to  make  insurances  against  all  loss 
or  damage  from  fire,  flood  or  other  casualty,  and  against  all  loss  or 
damage  from  any  cause,  hazard  or  liability  whatsoever,  on  and 
relating  to  factories,  mills,  bridges,  and  other  works  and  buildings, 
and  on  goods,  wares,  and  merchandises,  choses  in  action,  country 
produce,  and  personal  property  of  every  description,  whether  in 
store  or  transit;  and  they  shall  also  have  power  and  authority  to 
make  marine  insurances,  to  loan  money  on  bottomry  and  respon- 
dentia,  and  to  make  insurance  on  lives,  to  receive  endowments,  to 
grant  annuities,  to  contract  for  reversionary  payments,  to  make  all 
kinds  of  contracts  in  which  the  casualties  of  life  are  involved,  to 
provide  for  the  investment  of  the  funds  of  the  corporation  in  such 
manner  as  they  shall  deem  most  safe  and  beneficial,  and  generally 
to  make,  execute  and  perfect,  all  such  contracts,  agreements  and 
other  instruments  as  may  be  found  necessary  to  carry  into  effect  the 
provisions  of  this  law. 

On  the  trial  of  the  cause  the  defendant  offered  to  set-off  the  notes 
of  the  Susquehanna  Bridge  and  Banking  Company  against  the 
plaintiff's  claim,  and  it  appeared  he  had  obtained  them  after  suit 
brought  for  the  purpose  of  setting  them  off  as  a  defence. 
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The  points  made  by  defendant  in  the  court  below  were: 

1.  That  foreign  corporations  can  not  sue  in  the  courts  of  Penn- 
sylvania. 

2.  That  the  action  can  not  be  maintained  in  the  names  of  the 
present  plaintiffs. 

3.  The  Insurance  Company  took  the  note  as  collateral  security; 
they  had  no  power  to  deal  in  negotiable  paper.     They  did  not 
receive  the  note  in  the  usual  course  of  business. 

4.  The  notes  of  the  bank  as  to  them  are,  in  equity,  to  be  consid- 
ered as  gold  and  silver  whether  since  suit  brought  or  not. 

5.  The  transaction  was  in  violation  of  the  act  of  28th  of  March, 
1808,  which  forbids  the  establishment  of  offices  of  discount  in  this 
state. 

Grier,  president,  charged  the  jury  upon  all  these  points  against 
the  defendant,  except  the  third,  which  he  referred  to  the  jury  as  a 
matter  of  fact.  Verdict  and  judgment  for  plaintiff. 

Shales,  for  plaintiff  in  error,  on  the  first  point,  cited  1  Brock. 
Pep.  62;  6  Binn.  353;  7  Serg.  fy  Pawle  487.  On  the  second 
point,  8  Gill  Sf  Johns.  166:  he  also  insisted  upon  the  point  that 
the  whole  transaction  of  the  loan  was  in  violation  of  the  act  of  the 
28th  of  March,  1808. 

Forward,  for  defendant  in  error,  was  confined  to  the  point  whe- 
ther the  act  of  1803  was  not  violated,  and  if  so,  whether  it  affected 
this  transaction.  He  contended  that  the  original  arrangement  be- 
tween the  Bank  and  Stockton  &  Co.,  was  not  in  its  nature  the 
establishment  of  an  office  of  discount;  there  was  nothing  in  it  by 
which  the  latter  were  to  discount  paper  for  the  former,  but  the  note 
in  suit  was  discounted  for  themselves,  and  the  fact  of  their  having 
passed  it  afterwards  to  the  bank,  was  optional  with  them,  and  not 
a  part  of  their  contract.  They  were  not  authorised  to  discount 
^paper  for  the  bank,  and  when  they  did  it,  it  was  at  their  own  risk 
and  for  themselves.  The  bank  was  not  bound  to  take  from  them 
such  paper  as  they  discounted. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Upon  examination  of  the  record  in  this  case,  and 
the  exceptions  taken  by  the  counsel  for  the  plaintiff  in  error,  we 
are  unable  to  perceive  any  error  in  it;  or  that  the  learned  judge  of  the 
district  court  committed  any  on  the  trial  of  the  cause;  unless  it  was 
in  leaving  it  as  a  question  of  fact  to  the  jury,  to  decide  that  the 
note  in  suit  was  not  taken  and  received  by  the  United  States  Insu- 
rance Company  in  the  usual  course  of  business;  and  if  so,  that  they 
were  not,  therefore,  to  be  regarded  as  bonafide  holders  of  it;  but 
as  having  taken  it  subject  to  every  objection  which  could  have 
been  raised  against  the  payment  of  it,  by  the  plaintiff  in  error,  in 
the  hands  of  the  Susquehanna  Bridge  and  Banking  Company.  In 
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this  we  think  the  learned  judge  erred;  because,  in  our  view  of  the 
evidence,  it  does  not  appear  that  any  part  of  it  tended,  in  the 
slightest  degree,  to  prove  that  the  United  States  Insurance  Com- 
pany did  not  receive  the  note  in  the  usual  course  of  business,  for  a 
valuable  consideration,  given  by  them  for  it,  without  any  know- 
ledge of  the  consideration  and  circumstances  for  and  under  which 
it  was  originally  given,  or  that  any  objection  could  be  made  to  the 
payment  of  it.  There  being  then  no  such  evidence  given  on  the 
trial,  the  presumption  was,  that  the  United  States  Insurance  Com- 
pany were  bona  fide  owners  and  holders  of  the  note.  And  not 
only  so,  but  this  presumption  was  also  supported  by  the  positive 
and  direct  testimony  of  S.  H.  Fleetwood;  and  hence,  the  judge 
ought  to  have  so  instructed  the  jury.  The  plaintiff  in  error,  how- 
ever, can  not  take  advantage  of  this  error,  because  it  could  not 
possibly  do  him  any  prejudice,  but  might  have  operated  in  his 
favour  with  the  jury.  And  besides,  the  jury  have  decided  the 
issue,  precisely  as  they  would  have  done  under  a  correct  charge 
from  his  honour  on  this  point;  so  that  no  ground  of  complaint,  on 
account  of  it,  remains  to  either  party. 

Seeing  then  the  United  Stales  Insurance  Company  became  bona 
fide  holders  of  the  note,  in  the  usual  course  of  business  for  a  valu- 
able consideration,  the  question  whether  our  act  of  assembly, 
passed  the  28th  of  March,  1808,  forbidding  any  company  incorpo- 
rated in  another  state  to  establish  a  banking  house,  or  office  of  dis- 
count and  deposite  in  this  state,  under  a  penalty  of  2000  dollars, 
was  infringed  by  the  Susquehannah  Bridge  and  Banking  Compa- 
ny or  not,  did  not  necessarily  arise  on  the  trial  of  the  issue;  and 
consequently  need  not  be  passed  on  here  by  us.  We,  therefore, 
wish  it  to  be  understood  that  we  do  not  intend  by  our  decision  of 
the  cause,  to  intimate  any  opinion  whatever  on  that  question.  But 
in  the  decision  of  the  district  judge,  given  on  all  the  other  points, 
except  the  two  already  noticed,  we  concur  most  fully  and  decidedly. 

Judgment  affirmed. 


ix. — M 
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M'Nair  against  Burns. 

An  agent  who  so  transacts  the  business  of  his  principal  as,  in  the  collection  of 
a  debt,  to  create  a  contingent  personal  liability  of  his  own,  is  nevertheless  liable 
to  his  principal  in  an  action  for  the  money  had  and  received,  notwithstanding 
such  liability  is  outstanding  and  unsatisfied. 

ERROR  to  the  district  court  ot  Jlllegheny  county. 

James  Burns,  Jun.,  against  Dunning  R.  M'Nair. 

This  was  an  action  for  money  had  and  received  by  the  defend- 
ant as  agent  for  the  plaintiff. 

The  plaintiff  and  defendant  and  several  others  owned  a  line  of 
stages  between  Pittsburgh  and  Chambersburgh.  Colonel  Reeside 
had  a  contract  with  the  post  office  department  to  transport  the  mail 
over  the  same  road,  and  agreed  to  pay  a  certain  sum  to  the  stage 
owners  for  carrying  the  mail,  which  was  to  be  divided  among 
them,  so  that  each  should  receive  a  share  in  proportion  to  the  dis- 
tance of  the  road  that  he  covered  with  his  teams  and  stages. 

The  plaintiff's  share  of  the  quarterly  payments  amounted  to 
226  dollars,  at  the  quarterly  settlements  of  the  stage  owners.  Mr. 
Reeside  usually  attended  and  paid  to  each  one  his  proportion  for 
carrying  the  mail. 

At  their  meeting  in  October,  1835,  Reeside  did  not  attend;  and 
as  the  stage  owners  were  anxious  for  their  money,  some  of  them 
agreed  to  go  to  Washington  city,  to  see  if  they  could  get  their 
money  from  Reeside.  The  defendant  was  authorized  to  receive 
the  money  for  the  plaintiff  and  several  others,  and  in  company  with 
Messrs.  Horbach  &  MendaH,  two  others  of  the  contractors  inte- 
rested, went  on  to  Washington.  Reeside  informed  them  he  was 
not  able  to  pay  them  then,  but  offered  to  transfer  them  a  draft  on 
the  postmaster-general.  Accepted;  payable  on  the  1st  of  January 
following,  "  provided  Reeside  fulfilled  his  contract."  After  some 
consultation,  the  defendant  and  his  companions  agreed  to  accept 
the  draft  in  payment  and  to  pay  the  overplus  to  Reeside. 

The  defendant  endeavoured  to  get  the  draft  discounted  in  Wash- 
ington, but  failing  there,  came  on  to  Philadelphia,  and  applied  to 
the  Western  Bank,  which  was  a  deposite  bank,  to  discount  the 
draft.  This  was  agreed  to  be  done,  provided  a  city  endorser  was 
obtained  according  to  the  rules  of  the  bank.  Mr.  Horbach  got  his 
friends,  Knox  &  Boggs,  to  endorse  the  draft,  received  the  money, 
and  paid  it  over  to  the  defendant  to  be  applied  to  the  payment  of 
mail  money,  due  from  Bedford  to  Pittsburgh  by  James  Reeside. 

The  defendant  paid  back  to  Horbach  his  share,  and  those  of  one 
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or  two  others  for  whom  he  acted,  amounting  to  1400  dollars.  He 
likewise  paid  Mendall,  and  perhaps  one  or  two  others;  and  also 
refunded  to  Reeside  400  dollars,  the  amount  recovered  over  and" 
above  the  sum  due  for  carrying  the  mail.  When  called  on  by 
plaintiff  and  others  for  his  money  the  defendant  made  excuses,  but 
promised  to  pay  shortly:  but  after  some  time  he  objected  to  pay, 
because  the  draft  had  not  been  honored.  The  post  office  refused 
to  pay  the  draft  of  Reeside  on  account  of  some  claim  of  set-off  for 
over  payments,  and  Knox  &  Boggs,  the  endorsers,  lifted  the  draft 
and  sued  Reeside,  but  were  unsuccessful. 

Horbach,  for  whose  accommodation,  or  at  whose  request,  Knox 
&  Boggs  had  endorsed,  lifted  the  draft,  and  brought  suit  against 
Reeside,  which  is  still  pending. 

The  defence  was: — First,  that  the  defendant  was  liable  to  an 
action  for  money  laid  out  and  expended  by  Horbach:  Secondly, 
That  the  plaintiff  had  a  clear  right  of  action  against  Reeside. 

Grier,  president,  instructed  the  jury  that  both  grounds  were  un- 
tenable, and  directed  them  to  find  for  the  plaintiff.  Verdict  and 
judgment  accordingly. 

M'Candless  and  Biddle,  for  plaintiff  in  error. 
Woods  and  Heall,  contra. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — There  is  no  dispute  that  the  plaintiff  is  entitled 
to  the  amount  claimed  by  him  in  the  suit,  nor  that  the  defendant 
has  received  the  money,  and  has  it  in  his  hands;  but  it  is  contended, 
that  under  the  circumstances,  the  defendant  is  not  bound  to  pay  it 
over  to  the  plaintiff.  The  objection  is,  that  the  money  was  not 
paid  into  the  defendant's  hands,  by  Reeside,  the  debtor,  but  by 
Horbach,  who  raised  it  by  the  discount  of  a  bill  drawn  by  Reeside, 
which  bill  was  not  paid  when  due,  but  was  taken  up  by  Knox  & 
Boggs,  the  last  endorsers,  and  Horbach  afterwards  repaid  the  money 
to  them:  and  it  is  contended,  that  the  defendant  is  liable  to  pay 
back  the  money  thus  received,  should  Horbach  fail  in  the  suit  he 
has  brought  against  Reeside.  Were  this  the  case,  there  would  be 
great  equity  in  the  defendant's  objection  to  payment.  But  Hor- 
bach has  never  called  on  the  defendant,  by  suit  or  otherwise,  for 
this  money,  nor  given  him  notice  not  to  pay  it  over  to  the  plaintiff, 
notwithstanding  the  lapse  of  time  since  the  occurrence,  and  the 
perfect  knowledge  of  Horbach,  of  all  the  circumstances  which 
have  taken  place.  On  the  contrary,  he  has  allowed  part  of  what 
the  defendant  received  to  be  paid  over  to  others,  and  suffered  him 
to  do  as  he  thought  right  as  to  the  rest.  It  is  proved  that  Horbach, 
when  he  received  the  money  from  the  Western  Bank  on  the  dis- 
counted bill,  paid  it  all  over  to  the  defendant,  (except  what  was 
coming  to  himself  and  his  sons,)  with  directions  to  apply  it  to  the 
payment  of  the  Western  owners  from  Bedford  to  Pittsburgh,  of 
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whom  the  plaintiff  was  one,  and  the  plaintiff  ratifies  this  act  of  the 
defendant  by  demanding  the  money  and  bringing  this  suit.  This 
direction  the  defendant  was  bound  to  conform  to  in  the  absence 
of  any  notice  from  Horbach  countermanding  it,  and  placing  the  de- 
fendant in  the  character  of  a  stakeholder  between  him  and  the 
plaintiff.  Horbach  could  not  stand  neuter,  and  yet  compel  the 
defendant  to  assert  his  claim  on  the  plaintiff  at  the  defendant's  own 
expense  and  risk.  He  was  bound  to  act,  and  either  to  reclaim  the 
money,  or  give  the  defendant  notice  not  to  pay  it  over  to  the  plain- 
tiff, and  take  on  himself  the  defence  of  this  suit,  or  to  waive  these, 
and  look  to  Reeside  for  reimbursement.  It  seems  to  me  he  has 
chosen  the  latter,  and  indeed  I  do  not  perceive  how  he  could 
receive  back  this  money  from  the  defendant,  and  at  the  same  time 
proceed  against  Reeside  for  it,  which  is,  perhaps,  the  reason  he  has 
not  thought  proper  to  reclaim  the  money.  His  merely  telling  the 
plaintiff  at  one  time,  as  he  swears,  that  he  would  hold  him  liable, 
is  not  such  a  legal  demand  of  the  money,  or  notice  not  to  pay, 
as  would  place  the  defendant  in  the  situation  of  a  stakeholder,  and 
authorize  him  to  set  up  Horbach's  claim  in  this  suit  at  Horbach's 
risk,  in  analogy  to  an  interpleader.  Something  more  precise  and 
formal  is  necessary.  On  the  whole,  we  are  of  opinion  that  the 
defendant,  having  received  this  money  as  plaintiff's  agent,  and  for 
his  use,  and  holding  it  as  such  without  claim  or  notice  from  Hor- 
bach, was  bound  to  conform  to  the  terms  on  which  he  received  it, 
and  to  pay  to  the  plaintiff  his  proportion. 
Judgment  affirmed. 


Wilkins's  Estate. 

A  testator  having  specifically  devised  a  part  of  his  real  estate  to  his  daughter, 
it  was  afterwards  extended  under  a  writ  of  liberari  facias  for  the  payment  of  a 
debt  of  the  testator:  Held,  that  the  husband  of  the  devisee,  who  became  the 
administrator  de  bonis  non  cum  testamento  annexo^  and  who  paid  the  amount  of 
the  execution,  was  entitled,  on  the  settlement  of  his  administration  account,  to  a 
credit  for  the  amount  of  the  debt  thus  collected  out  of  his  wife's  estate,  for  the 
purpose  of  enabling  him  to  recover  the  same  out  of  the  residue  of  the  estate 
appropriated  by  the  will  of  the  testator  for  the  payment  of  his  debts. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Allegheny 
county. 

William  Robinson,  Esq.,  administrator  de  bonis  non  with  the 
will  annexed  of  John  Wilkins,  deceased,  presented  his  account  of 
the  administration  of  the  said  estate  to  the  orphans'  court,  in  which 
he  claimed  certain  credits,  for  reasons  which  are  fully  stated  in  the 
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report  of  the  auditors  to  whom  the  account  was  referred  by  the 
court: — 

The  accountant  further  claimed  credit  for  the  following  items,  to 
which  the  auditors  considered  he  was  not  entitled  as  administrator, 
and  which  they  did  not  allow. 

1.  He  claimed  credit  for  the  proportion  of  the  debt  due  by  the  estate 
to  the  county  of  Allegheny,  which  was  satisfied  by  levy  and 
liberari  facias  on  a  lot  specifically  devised  to  the  wife  of  the 
accountant  before  ner  marriage,  $1417  00 

And  interest  on  the  same  to  April  1837,  1169  00 

2586  00 

It  appears  to  the  auditors  that  the  testator  had,  in  his  last  will 
and  testament,  made  certain  specific  devises,  and  among  them  lot 
No.  354  to  his  daughter  Mary  Ann,  afterwards  and  yet  the  wife  of 
the  accountant;  that  he  had  also  made  the  said  Mary  Ann,  and  her 
four  younger  sisters,  the  devisees  of  his  real  estate  not  named  in  his 
will,  and  had  charged  it  with  the  payment  of  his  debts,  in  so  far  as 
his  personal  estate  should  prove  deficient.  The  accountant  having 
afterwards  married  the  said  Mary  Ann,  entered  into  possession  of 
the  said  lot  No.  354,  and  it  was  afterwards  levied  upon  by  virtue 
of  judgment  and  execution  for  the  above  debt,  due  by  the  estate  to 
the  county  of  Allegheny,  and  a  liberari  facias  No.  93,  of  April 
term  1823,  issued  to  deliver  the  same  to  the  treasurer  of  the  county, 
to  make  thereout  the  sum  of  1417  dollars,  the  remainder  of  the 
judgment  being  at  the  same  time  charged  upon  the  adjoining  lor, 
No.  353.  The  commissioners,  to  avoid  the  risk  and  trouble  of  col- 
lecting the  rents  of  the  property  under  the  liberari  facias,  leased 
the  whole  to  the  accountant,  by  agreement  entered  into  the  28th  of 
June  1823,  and  he  covenanted  to  them  the  annual  rent  of  587  dollars, 
in  quarterly  payments,  being  200  dollars  per  annum  less  than  the 
annual  value  at  which  it  was  appraised  when  delivered  to  the  plain- 
tiffs under  the  liberari  facias,  clear  of  all  taxes,  &c.  Pursuant  to 
this  agreement,  William  Robinson  paid  to  the  treasurer  of  Allegheny 
county  as  follows: 
Oct.  16,  1823,  for  quarters  ending  1st  of  July 

and  October,  §293  50 

Jan.  2, 1824,  for  quarter  ending  1st  of  January,     146  75 

Then  between  the  8th  and  17th  of  January, 
1824,  he  obtained  letters  of  administration  de 
bonis  non  of  the  estate,  and  afterwards  paid  as 
follows: 

May  3, 1824,  146  75 

July  2,     «  146  75 

January  2,  1825,  paid  his  note  given  July  2, 
1824,  for  the  balance  ascertained  according 
to  agreement,  89  92 

1099  42 
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Thus  the  judgment  in  favour  of  the  county,  to  the  amount  of 
1417  dollars,  was  paid  and  extinguished  for  the  above  sum.  It 
was  not  and  is  not  assigned  to  the  accountant.  But  the  account- 
ant claims  that  he  is  entitled  to  credit  against  the  estate  for  the 
whole  amount  of  the  lien  thus  discharged.  The  auditors  decide 
that  he  has  no  right  to  charge  it  against  the  estate  at  all.  This  is 
not  a  case  for  substitution.  The  accountant  was  not  administrator 
at  the  time  he  entered  into  the  agreement  under  which  the  judgment 
was  extinguished.  He  was  one  of  the  devisees  (or  represented 
one  of  them)  who  were  entitled  to  the  residuary  estate  charged 
with  the  debt.  As  residuary  devisees,  they  were  all  bound  for  the 
debt  not  paid  out  of  the  personal  estate;  bound,  because  their  estate 
was  bound.  He  had  to  pay  this  part.  Two  of  the  other  residuary 
devisees  were  forced,  by  levies  on  their  specific  devise,  to  pay  other 
debts.  It  is  therefore  a  case  wherein  the  accountant  has  a  right  to 
demand  contribution  from  the  co-residuary  devisees;  and  even  if 
he  had  a  right  to  charge  this  item  against  the  estate,  the  auditors 
cannot  recognize  his  right  to  claim  any  thing  more  than  he  has 
actually  paid  to  extinguish  the  lien  and  interest.  If  he  had  been  a 
purchaser  for  a  valuable  consideration,  with  warranty,  he  would 
not  be  allowed  more;  and  the  auditors  cannot  see  that  a  devisee 
who  gets  the  land  for  nothing,  is  placed  in  any  better  situation. 

2.  The  accountant  also  claims  credit  for  the  following  sums  paid 
by  him  for  taxes  and  expenses  of  certain  proceedings  at  law  relat- 
ing to  certain  lots  of  ground,  being  part  of  the  residuary  estate  of 
the  testator,  and  which  was  contingently  charged  with  the  payment 
of  the  debts,  viz. 
Cash  paid  N.  B.  Craig,  counsel  fee  in  ejectment 

against  A.  Hopkins,  $25  00 

«       "     Thomas  Farley,  for  taxes,  1833,  5  40 

"       "     John  Gormly  for  taxes,  1834  and  1835,     9  00 

"       "     Costs  of  the  Supreme  Court  in  Hop- 
kins' case,  8  40 

"       "    W.  W.  Fetterman,  counsel  fees  in  Hop- 
kins and  Sample  case,  100  00 

"       "     H.  M.  Watts,  counsel  fees,  without 

costs,  45  00 

"       "    John  Kennedy,  counsel  fees,  without 

costs,  80  00 

«       «     Costs  No.  320  and  321,  August  1826,     16  50 

«       "    Thomas  Farley  for  taxes,  1836,  8  55 

327  85 

These  items  have  not  been  allowed  by  the  auditors,  because  the 
property,  relative  to  which  these  sums  were  expended,  were  claimed, 
or  were  in  reality  the  property  of  the  five  residuary  devisees,  were 
not  devised  to  the  executor,  and  were  not  subject  to  the  control  of 
the  accountant  as  administrator  de  bonis  non,  unless  there  should 
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be  a  deficiency  of  personal  assets  to  pay  the  debts.  No  such  defi- 
ciency appears,  and  the  accountant  could  not,  as  administrator, 
defend  at  law  or  pay  taxes  on  real  estate  held  by  himself  and  others 
under  a  devise,  and  which  he  and  they  individually,  not  the  estate, 
were  bound  to  defend. 

»tf.  W.  Foster,  for  appellant. 
Lotvrie,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  wife  of  the  accountant  was  one  of  several 
specific  devisees  of  certain  portions  of  the  real  estate  of  the  testator, 
as  also  one  of  several  devisees  of  the  residuum  of  his  real  estate, 
not  specifically  devised;  which,  with  the  personal  estate,  was 
charged  with  the  payment  of  his  debts;  and  if  necessary  for  that 
purpose,  his  executors  were  authorized  to  sell  and  dispose  of  it. 
The  personal  estate  proved  insufficient  to  pay  the  debts;  and  though 
admitted  that  the  residuum  of  the  real  was  sufficient  to  supply  the 
deficiency  in  the  personal,  yet  not  having  been  sold  by  the  execu- 
tors for  that  purpose,  and  the  commissioners  of  Allegheny  county 
having  a  judgment  against  the  estate,  sued  out  a  writ  of  fieri  facias 
thereon,  by  virtue  of  which  the  real  estate  specifically  devised  to 
the  wife  of  the  accountant,  was  taken  in  execution  and  extended. 
The  accountant  at  this  time,  not  having  become  the  administrator 
of  the  estate,  made  an  arrangement  with  the  commissioners  of 
Allegheny  county,  and  by  obtaining  time  for  the  purpose,  paid  off 
the  judgment;  some  portion  thereof  before  he  became  administrator, 
and  the  residue  subsequently.  In  settling  his  administration  account 
he  claimed  to  charge  the  estate  with  the  amount  of  the  money  thus 
paid,  and  interest  thereon  from  the  time  of  payment.  The  auditors 
and  the  court  below  thought  he  was  not  entitled  to  have  a  credit 
allowed  to  him  for  the  same  in  his  account,  and  accordingly  rejected 
it.  Some  other  credits  claimed,  which  were  considered  by  the  au- 
ditors as  depending  entirely  upon  the  allowance  or  disallowance  of 
the  amount  paid  the  commissioners  of  the  county,  were  also  rejected. 
The  accountant  considering  himself  aggrieved  by  the  decision  of 
the  court,  in  this  behalf,  appealed  therefrom  to  this  court.  The 
only  objection,  of  any  apparent  weight,  made  against  the  account- 
ant's being  allowed  the  credits  claimed  by  him  is,  that  it  would 
enable  him  or  his  representatives  to  proceed  for  the  recovery  of  the 
amount  thereof  against  that  portion  of  the  testator's  real  estate 
which  has  been  specifically  devised  to  others.  This,  however,  by 
no  means  necessarily  follows;  because  it  would  be  the  duty  of 
whomsoever  he  may  be  that  shall  have  the  further  administration 
of  the  testator's  estate,  to  make  sale  of  so  much  of  the  residuum 
thereof  as  will  produce  money  sufficient  to  pay  the  amount  or 
balance  remaining  unpaid.  It  is  clear  that  this  ought  to  have  been 
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done  originally  by  the  executors  of  the  will,  so  as  to  have  prevented 
the  accountant  from  being  subjected  to  the  payment  of  the  money 
to  the  commissioners  in  the  manner  he  was:  the  residuum  was  the 
fund  appropriated  by  the  testator  in  his  will  to  that  end:  and  this 
being  the  case,  his  executors  ought  to  have  carried  it  into  effect. 
But  their  neglect,  in  this  respect,  ought  not  to  prejudice  the  account- 
ant. And  if  there  be  no  other  claims  on  this  fund  appropriated  to 
the  payment  of  debts  beside  his,  he  or  his  representatives  would 
be  entitled  to  the  whole  of  it,  if  requisite  to  pay  their  claim.  If, 
however,  there  be  other  claims,  the  aggregate  amount  of  all  which 
it  is  not  sufficient  to  discharge,  then  they  may  be  apportioned;  and 
for  the  balance  coming  to  the  accountant,  he  or  his  representatives 
may  look  to  the  specific  devisees  for  contribution.  The  accountant 
might,  as  administrator  de  bonis  non  cum  testamento  annexo,  have 
sold  as  much  of  the  residuum  of  the  real  estate,  as  would  have 
reimbursed  him  the  money  he  paid  in  discharge  of  the  debts  against 
the  estate,  and  in  preserving  it  for  that  purpose.  It  could  have 
done  no  injury  to  any  one,  and  would  have  been  in  strict  conformity 
to  the  will  of  the  testator.  Hence  we  think  that  he  ought  to  have 
credit  for  the  amount  of  it,  with  interest  thereon,  as  calculated  by 
the  auditors,  being  equal  to  1946  dollars:  as  also  for  the  further 
sums  of  money  amounting  to  427  dollars  85  cents,  being  expenses 
incurred  by  the  accountant  in  protecting  the  residuary  estate  for  the 
payment  of  debts,  and  for  his  services  rendered  therein;  making  in 
the  whole,  a  further  credit  of  2373  dollars  85  cents  beyond  the 
amount  allowed  by  the  orphans'  court,  which  we  direct  to  be  given 
to  the  accountant.  So  far,  therefore,  as  the  decree  of  the  orphans' 
court  is  changed  and  altered  by  this  allowance  of  2373  dollars  85 
cents,  as  a  credit  to  the  accountant,  it  is  reversed,  and  affirmed  as 
to  the  residue.  This  will  leave  a  balance  of  2124  dollars  24  cents 
coming  to  the  accountant,  which  we  consider  justly  due  to  him, 
with  interest  thereon  from  the  1st  of  March  1837. 
Decree  accordingly. 
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Wallace  against  Coston. 

A  feme  covert  is  deemed,  in  respect  to  her  separate  estate,  a  feme  sole  only 
to  the  extent  of  the  power  clearly  given  by  the  instrument  by  which  the  estate 
is  settled,  and  has  no  right  of  disposition  beyond  it. 

ERROR  to  the  district  court  of  Allegheny  county. 

William  Wallace  against  Zera  Coston  and  Jane,  his  Wife.  The 
wife  of  the  defendant,  previously  to  her  marriage,  was  seized  in 
fee  of  a  ground  rent,  in  the  city  of  Pittsburgh,  of  156  dollars  per 
annum,  and  conveyed  it  to  Nathaniel  Holmes,  "In  trust,  that  the 
said  Nathaniel  and  his  heirs  shall  receive  the  rents  which  shall  ac- 
crue out  of  the  premises,  and  shall,  during  the  lifetime  of  the  said 
Jane,  pay  over  the  same  to  her  or  to  her  agent,  for  her  sole  and 
separate  use,  without  being  subject  to  the  appropriation,  control  or 
interference  of  any  future  husband  of  the  said  Jane,  or  of  his  cre- 
ditors." After  her  marriage  with  the  plaintiff  she  wrote  the  fol- 
lowing letter  to  Rebecca  Wallace,  her  aunt,  for  whose  comfort  she 
was  desirous  to  make  provision. 

"  DEAR  AUNT: — I  regret  that  I  cannot  see  you  before  I  go  away. 
I  wish  to  do  all  I  can  to  render  you  comfortable.  If  you  think  you 
will  be  more  happy  to  come  to  town  and  live  with  Jane  Wallace, 
she  is  willing  to  provide  for  you,  and  if  you  should  be  sick  you 
would  probably  be  more  contented,  you  can  do  as  you  please,  your 
board  shall  be  paid  and  every  thing  provided  for  your  comfort 
wherever  you  may  choose  to  spend  your  time.  Yours,  &c., 

"JANE  COSTON." 

The  plaintiff  alleged  in  his  declaration,  that,  relying  upon  the 
separate  estate,  which  the  said  Jane  Coston  had,  and  the  promise 
contained  in  the  said  letter,  he  did  take  the  said  Rebecca  Wallace 
into  his  family  and  provide  for  her;  for  which  he  claimed  to  re- 
cover in  this  suit  a  reasonable  compensation. 

Grier,  president,  after  reviewing  all  the  authorities  on  the  sub- 
ject of  the  power  of  a  feme  covert  to  charge  her  separate  estate, 
instructed  the  jury,  that  in  as  much  as  there  was  no  express  power 
contained  in  the  deed  of  trust,  by  which  she  might  charge  her 
estate,  the  plaintiff  was  not  entitled  to  recover. 

Hamilton,  for  plaintiff  in  error,  cited,  3  Serg.  4*  Rawle  578;  1 
Rawle  247;  7  Serg.  S?  Rawle  279;  3  Johns.  Chan.  114;  1  Bro. 
Chan.  Rep.  16;  Reev.  Dom  Rel.  168.  170;  2  P.  Wins.  146;  17 
Johns.  548;  17  Vez.  Jun.  365. 
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M'Candless,  contra,  cited,  3  Whart.  309;  2  Whart.  11;  2  Vez. 
109;  2  P.  Wms.  84—243;  1  Vez.  163—517;  15  Vez.  Jan.  595; 
17  Vez.  365;  2  *?/&.  379. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  case  is  not  distinguishable  from  Lancaster  v. 
Dolan,  1  Rawle  247;  since  recognized  in  Thomas  v.  Folvvell,  2 
Whart.  11;  and  in  Dorrance  v.  Scott,  3  Whart.  309.  A  feme 
covert,  in  respect  to  her  separate  estate,  is  deemed  a  feme  sole  only 
to  the  extent  of  the  power  clearly  given  by  the  instrument  by 
which  the  estate  is  settled,  and  has  no  right  of  disposition  beyond 
it.  In  the  antenuptial  settlement  there  is  no  trace  of  any  authority 
given  to  the  wife,  by  which  she  is  enabled  to  charge  her  separate 
estate  for  the  debts  of  her  husband  or  any  others,  or  for  the  main- 
tenance of  any  human  being.  It  is  very  plain,  that  if  she  could 
bind  her  separate  estate  by  such  a  contract  without  an  express 
power,  the  decision  in  Lancaster  v.  Dolan,  which  was  mainly  in- 
tended to  protect  her  from  the  influence  of  her  husband,  would  be 
made  in  vain,  as  there  would,  in  that  case,  be  no  want  of  devices 
by  which  her  property  would  be  wrested  from  her.  To  what  ex- 
tent, if  at  all,  and  under  what  circumstances  she  may  bind  herself 
for  necessaries  does  not  arise,  but  in  the  cases  of  the  Moravian 
Brethren  v.  Greenleaf  and  Wife,  from  Lehigh  county,  it  was  held, 
that  the  wife's  separate  estate  was  not  liable :  1st,  Because  no  express 
power  was  given  her  in  the  deed  of  settlement,  and,  because  it  did 
not  expressly  appear,  at  the  time  the  necessaries  were  furnished, 
that  it  was  intended  to  bind  her  separate  estate.  In  the  letter, 
which  is  the  foundation  of  the  claim,  Mrs  Coston  says,  "  Your 
board  shall  be  paid,  and  every  thing  provided  for  your  comfort, 
wherever  you  may  choose  to  spend  your  time."  This  was  a  letter 
of  credit  to  her  aunt,  to  whom  the  letter  was  written,  but  whether 
she  intended  that  she  would  pay  the  expenses  out  of  her  separate 
fortune,  or  to  pledge  the  faith  of  her  husband  to  that  extent,  does 
not  expressly  appear.  But  we  do  not  put  the  case  on  that  point, 
but  on  the  former;  for  if  she  had  express  power  in  the  deed  of 
settlement,  to  charge  her  separate  estate,  whether  the  act  of  con- 
tracting a  debt  for  which  the  husband  was  not  liable,  would  furnish 
sufficient  evidence  that  she  agreed  to  pay  out  of  her  separate  estate, 
we  do  not  undertake  now  to  decide.  It  may  be  worthy  the  atten- 
tion of  persons  who  make  contracts  with  married  women,  or  per- 
haps, from  the  spirit  of  our  decision,  we  may  ultimately  be  of  the 
opinion,  that  to  bind  her  separate  estate  an  express  contract  or  one 
necessarily  implied  will  be  required. 

Judgment  affirmed. 
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Youngs  against  Ball. 

The  last  endorser  of  a  negotiable  note  who  pays  the  amount  to  the  holder, 
may  recover  it  in  an  action  against  any  prior  endorser,  and  that  whether  the 
note  was  passed  from  one  endorser  to  the  other  in  the  course  of  business,  or  was 
endorsed  by  all  for  the  accommodation  of  the  maker.  And  the  fact  that  the 
last  endorser  received  part  of  the  proceeds  of  the  note  when  discounted,  in  pay- 
ment of  a  debt  due  to  him  by  the  maker,  will  not  change  the  relation  and  liabi- 
lities between  the  endorsers. 

ERROR  to  the  district  court  of  Erie  county. 
Daniel  Youngs  against  G.  Johnston  Ball.     Writ  of  error  by  each 
party.     The  case  is  very  fully  stated  in  the  opinion  of  the  court. 

Babbitt  and  Dunlop,  for  plaintiffs  below. 
JValker,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  in  the  court  below  by 
Youngs,  as  the  endorsee  of  a  negotiable  note,  made  by  A.  C.  Tut- 
tle,  for  the  payment  of  750  dollars,  to  G.  Johnston  Ball,  the  defend- 
ant below,  or  order  ninety  days  after  the  date  thereof,  being  the 
16th  day  of  April,  1839,  at  the  office  of  the  Bank  of  the  United 
States,  at  Erie,  against  Ball  as  the  endorser  of  it.  The  note  in  suit, 
as  it  appears,  was  taken  by  the  Bank  of  the  United  States  at  their 
office  in  Erie,  where  it  was  made  payable  in  renewal  of  a  note,  of 
the  same  amount,  made,  endorsed  and  discounted  there  ninety 
days  previously  for  the  benefit  and  accommodation  of  the  same 
maker.  The  first  note  was  made  payable  to  Johnston  Laird,  or 
order,  and  endorsed  first  by  him,  and  then  severally  in  the  fol- 
lowing order,  by  Jehu  Dillon,  G.  Johnston  Ball,  Daniel  Youngs 
and  William  W.  Tuttle.  The  proceeds  of  it,  upon  being  discounted 
by  the  bank,  were  placed  to  the  credit  of  the  maker  upon  the 
check  of  Wm.  W.  Tuttle,  the  last  endorser.  Out  of  these  proceeds, 
A.  C.  Tuttle,  the  maker,  paid  off  and  took  up  a  note  in  the  bank 
against  himself  as  maker,  which  he  had  given  to  Daniel  Youngs, 
the  plaintiff  below,  for  a  debt  of  375  dollars,  which  he  owed  him, 
and  which  he  told  Youngs,  when  the  latter  endorsed  the  first  note 
of  750  dollars,  he  intended  to  pay  and  take  up  with  part  of  the  pro- 
ceeds thereof,  when  discounted.  Johnston  Laird,  the  payee,  in  the 
first  note  of  750  dollars,  was  left  out  of  the  note  of  renewal,  which  is 
the  note  in  suit  here,  and  G.  Johnston  Ball,  the  defendant  below,  be- 
came the  payee  and  first  endorser  thereof:  after  which  it  was  seve- 
rally endorsed  by  Jehu  Dillon,  Daniel  Youngs,  the  plaintiff  below, 
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and  William  W.  Tuttle.  Upon  the  trial  of  the  cause,  in  the  court 
below,  the  defendant  claimed  that  375  dollars  of  the  750  dollar 
note,  were  actually  discounted  for  the  benefit  of  the  plaintiff, 
and  therefore,  he  could  not,  upon  any  principle  of  justice,  recover 
from  him,  the  defendant,  any  portion  of  that  sum.  And  as  to 
the  remaining  375  dollars  of  the  note,  which  he  admitted  was 
discounted  for  the  benefit  of  the  maker,  A.  C.  Tuttle,  he  contended 
that  the  endorsers,  having  become  such,  gratuitously,  for  the  accom- 
modation of  the  maker,  without  having  received  any  consideration 
therefor,  were  to  be  regarded,  notwithstanding  they  had  endorsed 
severally  and  consecutively,  in  the  light  of  joint  sureties  for  him; 
and  consequently,  in  the  event  of  his  having  become  insolvent, 
were  only  bound  each  to  contribute  his  equal  proportion,  in  order 
to  meet  the  loss  arising  therefrom.  And  hence,  the  plaintiff  was 
not  entitled  to  recover  in  this  action,  at  most,  more  than  the  one 
fourth  of  the  375  dollars,  which  went  to  the  use  of  the  maker. 

The  plaintiff,  on  the  other  hand,  claiming  that  the  whole  amount 
of  the  note  was  discounted,  and  received  exclusively  by  the  maker 
for  his  own  benefit  and  accommodation,  as  the  evidence  clearly 
proved;  and  that  he,  as  a  subsequent  endorser  to  the  defendant  on 
the  note,  having  paid  the  same  to  the  bank  after  it  fell  due,  was 
entitled  to  recover  the  amount  so  paid  by  him  with  interest  thereon 
from  the  defendant.  The  court  below,  however,  conceiving,  be- 
cause the  plaintiff  was  paid  by  the  maker  of  the  note,  the  debt  of 
375  dollars,  owing,  by  the  latter,  to  him,  out  of  the  proceeds  of  the 
note  when  first  discounted,  that  so  much  of  it,  therefore,  ought  to 
be  considered  as  having  been  discounted  for  his  accommodation, 
rather  than  that  of  the  maker,  and  accordingly  instructed  the  jury 
that  the  plaintiff  could  not  recover  any  portion  of  that  sum  from 
the  defendant.  But  for  the  residue,  or  other  half  of  the  amount  of 
the  note,  the  court  instructed  the  jury  that  the  plaintiff  was  to  be 
taken,  as  having  endorsed  it  upon  the  credit  of  each  and  every  one 
whose  name  was  on  it,  either  as  maker  or  endorser,  previously  to 
his  becoming  an  endorser  of  it:  and  this  being  the  case,  he  was, 
therefore,  entitled  to  recover  from  them,  or  any  one  of  them, 
the  full  amount  of  such  residue,  with  interest  thereon  from  the  time 
he  paid  it.  To  this  instruction  of  the  court,  thus  delivered  to  the 
jury,  both  of  the  parties  excepted;  and  each  has  brought  the  cause 
here  upon  his  writ  of  error.  The  plaintiff  below  alleges  in  his  writ 
of  error,  that  the  court  erred  in  not  instructing  the  jury  that  he  was 
entitled  to  recover  from  the  defendant  there,  the  whole  amount  of 
the  note  with  interest  thereon,  from  the  time  he  paid  it  to  the  bank. 
And  the  defendant  below,  in  his  writ  of  error,  complains  that  the 
court  erred  in  not  directing  the  jury,  that  he  was  only  liable  to  pay, 
at  most,  to  the  plaintiff,  one-fourth  of  375  dollars,  with  the  interest 
thereon,  which  was  all,  as  he  alleges,  that  was  discounted  of  the 
note  for  the  benefit  of  the  maker. 

As  to  the  writ  of  error  purchased  by  the  defendant  below,  we 
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are  clearly  of  opinion  that  he  has  no  ground  for  sustaining  it.  The 
circumstance  of  the  note  having  been  drawn  and  endorsed  for  the 
accommodation  of  the  maker  exclusively,  does  not  affect  the  lia- 
bility of  a  prior  endorser  to  a  subsequent  one,  who  has  been  ob- 
liged to  pay  it,  or  make  his  liability  in  the  least  degree  different 
from  what  it  would  be  in  the  case  of  a  note  of  business,  or  one 
given  by  the  maker  to  the  payee  for  a  valuable  consideration,  and 
so  passed  by  each  endorser  to  the  next  in  the  usual  course  of  busi- 
ness for  a  like  consideration.  In  the  case  of  an  accommodation 
note,  the  payee,  who  is  the  first  endorser,  is  considered  as  having 
lent  his  name  to  the  maker  on  the  credit  of  the  latter  alone;  the 
second  endorser  as  having  lent  his  name  upon  the  credit  of  the 
maker  and  the  prior  endorser;  and  so  every  subsequent  endorser, 
as  having  lent  his  name  upon  the  credit  of  those  who  had  become 
parties  to  the  note  before  him.  Consequently,  after  the  maker 
has  passed  the  note  away  and  raised  the  money  upon  it,  a  subse- 
quent endorser,  who  pays  it  to  the  holder  at  maturity,  when  called 
on  for  that  purpose,  after  it  has  been  presented  to  the  maker,  and 
payment  thereof  demanded  of  him,  without  obtaining  it,  becomes 
entitled  to  maintain  an  action  thereon  against  all  the  parties  to  it, 
who  have  been  duly  notified  by  him  of  the  presentment  to,  and 
non-payment  by  the  maker,  whose  names  are  to  it,  and  who  became 
parties  thereto  previously  to  himself.  The  form  and  character  of 
the  instrument  being  mercantile,  the  usage  and  understanding 
among  merchants  in  regard  to  such,  must  be  resorted  to  in  order 
to  ascertain  and  regulate  the  respective  liabilities  of  the  parties  to 
the  same,  which  appears  to  be  the  same,  whether  the  note  be 
founded  upon  a  real  transaction  of  business  or  given  merely  for  the 
exclusive  accommodation  of  the  maker  to  enable  him  to  raise 
money.  In  the  writ  of  error,  therefore,  taken  out  by  the  defend- 
ant below,  the  judgment  is  affirmed.  But  the  court  below,  as  we 
conceive,  erred  in  their  instruction  to  the  jury  against  the  plaintiff 
below.  For  from  the  evidence,  it  is  perfectly  clear  that  the  note 
was  discounted  exclusively  for  the  benefit  of  the  maker  of  the 
note.  And  whether  he  got  it  discounted  for  the  purpose  of  rais- 
ing money  to  pay  debts  previously  created  by  him,  or  for  making 
new  purchases  was  wholly  immaterial.  Nor  would  it  make  any 
difference  to  those,  whose  names  were  on  the  note  prior  to  that  of 
the  plaintiff  below,  whether  the  maker  appropriated  the  money 
arising  from  the  discounting  of  the  note  to  payment  of  a  debt 
owing  by  him  to  the  plaintiff,  or  to  any  other  person,  whose  name 
was  not  on  the  note.  From  any  thing  that  was  shown  on  the  trial, 
the  particular  use  that  the  maker  of  the  note  intended  to  make  of 
the  money  when  obtained,  could  have  had  no  influence  with  the 
defendant  in  lending  to  the  maker  as  he  did  his  name  and  his  cre- 
dit. He  must,  from  all  that  appears,  be  considered  as  having  done 
so  entirely  upon  the  responsibility  and  credit  of  the  maker.  Bi.t 
the  plaintiff'  as  well  as  every  other  person,  who  endorsed  the  note 
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subsequently  to  the  defendant,  did  so  upon  the  credit  and  responsi- 
bility of  the  defendant  as  well  as  upon  that  of  the  maker  of  the 
note.  It  is  clear,  therefore,  that  the  defendant  has  made  himself 
liable  to  reimburse  the  plaintiff  the  whole  amount  of  the  money 
paid  by  him  to  the  bank,  in  discharge  of  his  liability  on  the  note, 
with  interest  thereon  from  the  time  he  paid  it. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


The  Commonwealth  against  Denniston. 

A  recognizance  conditioned  for  the  appearance  of  a  defendant  charged  with  a 
criminal  offence,  may  be  remitted  by  the  governor,  after  forfeiture  and  a  judg- 
ment upon  it,  for  the  use  of  the  county. 

ERROR  to  the  common  pleas  of  •Allegheny  county. 

The  Commonwealth,  for  the  use  of  the  County  of  Adams,  against 
Charles  C.  Denniston. 

The  defendant  entered  into  the  recognizance  upon  which  this 
suit  was  brought,  in  the  court  of  quarter  sessions  of  Adams  county, 
in  the  sum  of  2000  dollars,  conditioned  for  the  appearance  of  a 
person  charged  with  larceny;  the  recognizance  was  forfeited,  and 
this  suit  brought  and  a  judgment  confessed  upon  it  by  the  defendant; 
after  which  the  governor,  by  his  letters  patent,  remitted  the  forfeit- 
ure. The  parties  stated  a  case  to  raise  the  question  whether  the 
governor  had  the  power  to  remit  it;  and  the  court  below  (Dallas, 
president,)  decided  that  he  had. 

Find/ay,  for  plaintiff  in  error,  cited  4  Serg.  4*  Rawle  451;  Cro. 
Eliz.  199. 

Eyster,  for  defendant  in  error,  cited  8  Serg.  8?  Rawle  151;  2 
Yeates  352;  2  DalL  308. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — If  the  right  to  the  money  secured  by  the  judgment 
on  the  recognizance  was  a  vested  right,  the  governor  had  no  power 
to  remit  it.  But  the  question  is,  was  it  so  vested?  In  King  &  Cod- 
ington  v.  Reedman,  Cro.  C.  199,  it  is  held,  that  the  costs  for  which 
a  judgment  has  been  given  are  not  remitted  by  a  pardon  of  the 
offence  subsequent  to  the  judgment:  and  the  reason  is,  that  there 
was  an  interest  in  private  persons;  but  in  every  other  respect,  as  is 
there  held,  the  pardon  operated  as  a  discharge.  And  such  is  the 
force  of  a  pardon,  that  even  in  the  case  of  costs  they  are  discharged 
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by  a  pardon  before  judgment.  Case  v.  Duncan,  4  Serg.  fy  Rawte 
451.  In  one  case  it  was  made  a  matter  of  complaint  against  the 
executive  of  the  United  States  that  he  remitted  a  fine  and  ordered 
it  to  be  returned  to  the  party  after  the  money  had  been  paid;  but  it 
never  occurred  to  any  person  to  question  his  right  to  remit  the  fine 
before  it  had  been  paid,  or  had  reached  the  treasury  of  the  United 
States.  And  such  has  been  the  uniform  practice  since  the  founda- 
tion of  the  government.  Nor  does  the  act  of  the  24th  of  March 
1818  put  the  country  in  a  different  position.  The  right  of  the 
governor  rests  upon  the  constitution,  for  by  that  instrument  he  has 
power  to  remit  fines  and  forfeitures,  and  grant  reprieves  and  par- 
dons, except  in  cases  of  impeachment:  and  that  right  the  legislature 
Can  neither  abridge  nor  impair.  The  act  puts  the  counties  as  the 
recipients  of  the  money  arising  from  fines  and  forfeitures,  in  the 
place  of  the  commonwealth.  The  fines  are  estreated  into  the  offices 
of  the  commissioners  of  the  respective  counties,  and  the  commis- 
sioners are  bound  to  superintend  their  collection,  and  when  collected 
to  apply  them  to  county  purposes.  But  until  the  money  is  collected 
and  paid  into  the  treasury,  the  constitutional  right  of  the  governor 
to  pardon  the  offender  and  remit  the  fine  or  forfeiture  remains  in 
full  force.  They  can  have  no  more  vested  interest  in  the  money 
than  the  commonwealth  under  the  same  circumstances  would  have 
had,  and  it  cannot  be  doubted  that  until  the  money  reaches  the 
treasury,  the  governor  has  the  power  to  remit.  In  the  case  of  The 
Commonwealth  v.  The  County  Commissioners,  8  Serg.  4*  Kawle 
155,  the  principle  is  recognized  on  the  authority  of  The  Common- 
wealth v.  Cobbett,  2  Yeates  352,  that  a  recognizance  is  a  matter  of 
record,  and  when  forfeited  it  is  in  the  nature  of  a  judgment  of 
record;  and  when  judgment  is  given,  the  whole  is  taken  as  one 
record.  The  right,  therefore,  of  the  governor  to  remit,  cannot  be 
affected  by  proceeding  to  judgment  on  the  recognizance,  as  the 
nature  of  the  recognizance  remains  the  same  after  as  before  the 
judgment.  Sometimes  the  sentence  of  the  court  is  that  the  party 
in  default  be  fined  as  well  as  imprisoned,  and  it  would  be  a  distinc- 
tion the  reason  of  which  would  not  be  very  obvious,  to  give  power 
to  the  governor  to  remit  the  imprisonment,  but  deny  him  the  right 
to  remit  the  fine,  upon  the  pretence  that  the  right  to  the  money  was 
vested  in  the  county.  In  the  case  of  costs,  private  persons  are 
interested  in  them;  but  as  to  fines  and  forfeitures,  they  are  imposed 
upon  principles  of  public  policy.  The  latter,  therefore,  are  under 
the  exclusive  control  of  the  governor,  and  the  legislature  have  as 
little  power  as  inclination  in  any  manner  to  interfere  with  his  con- 
stitutional rights. 
Judgment  affirmed. 
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Smith  against  Thome. 

In  an  action  by  the  holder  against  the  acceptor  of  a  bill  of  exchange  the  drawer 
is  not  a  competent  witness  to  prove  that  the  bill  was  drawn  for  his  accommo- 
dation, because  he  is  liable  to  reimburse  the  defendant  the  costs,  should  the 
verdict  be  against  the  latter. 

ERROR  to  the  common  pleas  of  Allegheny  county. 

Richard  V.  Thorne  &  Co.  against  Frederick  R.  Smith.  This  was 
an  action  founded  upon  a  bill  of  exchange  drawn  by  George  R. 
Smith  upon  Frederick  R.  Smith,  and  by  him  endorsed  and  held  by 
the  plaintiffs.  The  facts  appeared  to  be  that  George  R.  Smith  the 
drawer  was  indebted  to  the  plaintiffs  2000  dollars  on  the  25th  of 
August  1836:  that  on  that  day  the  plaintiffs  received  in  payment 
of  that  debt  two  notes,  one  of  John  W.  Wyman  at  sixty  days  for 
1063  dollars  80  cents,  protested  when  due,  and  another  of  C.  F. 
Catlin,  dated  the  1st  of  August  at  six  months  for  1035  dollars,  pro- 
tested when  due:  that  the  Catlin  note  was  not  due  and  unpaid  at 
the  time  George  R.  Smith's  draft  upon  the  defendant  passed  into 
the  hands  of  the  plaintiffs;  and  that  the  Wyman  and  Catlin  notes 
formed  the  consideration  of  the  bill  of  exchange  upon  which  the 
present  action  was  brought.  There  was  a  payment  with  the  bill 
of  exchange  making  up  the  amount  of  the  Wyman  and  Catlin  notes, 
and  the  plaintiffs  still  retain  in  their  possession  the  Catlin  note  and 
the  Wyman  note,  which  they  offer  to  surrender  at  any  time.  On 
the  22d  of  November  1S36,  Messrs.  Thorne  &  Co.  instituted  a  suit 
against  George  R.  Smith  to  recover  the  amount  of  the  Wyman 
note,  upon  which  the  said  Smith  was  arrested  in  Philadelphia. 
The  Catlin  note  was  not  then  due.  These  proceedings  were  stayed 
by  order  of  the  plaintiffs  upon  their  receiving  the  bill  of  exchange 
for  1870  dollars  69  cents,  upon  which  this  suit  was  brought. 

Upon  the  trial  of  the  cause  the  defendant  offered  George  R.  Smith, 
the  drawer  of  the  bill,  as  a  witness,  to  prove  that  the  same  was 
drawn  for  his  accommodation,  and  to  establish  facts  which  would 
amount  to  a  defence.  But  the  court  below  (Dallas,  president) 
decided  that  the  witness  was  incompetent,  and  his  testimony  was 
rejected.  This  was  the  subject  of  a  bill  of  exceptions,  and  the  only 
one  passed  upon  by  this  court. 

Shaykr,  for  plaintiff  in  error. 
Darrahj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — George  R.  Smith  is  interested  in  the  event  of  this 
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snit,  and  is  not  a  competent  witness  for  the  defendant:  he  is  called 
to  prove  that  the  bill  was  drawn  for  his  accommodation.  If  so  he 
does  not  stand  indifferent;  for  though  he  might  be  liable  on  the  bill 
either  to  the  defendant  if  the  plaintiff  recovers,  or  to  the  plaintiff, 
yet  he  is  liable  to  the  defendant  for  the  costs  of  this  suit  if  the  plain- 
tiff recovers,  which  he  would  escape  if  the  defendant  succeeds. 
Bank  of  Montgomery  v.  Walker,  9  Serg.  fy  Rawle  229;  Hubbly  v. 
Brown,  16  Johns.  69.  Then,  without  his  evidence,  the  defendant 
has  no  case.  The  admissions  are  that  the  plaintiff  took  the  bill  in 
payment  of  the  two  notes  then  held  by  him,  and  the  questions  dis- 
cussed as  to  the  plaintiff's  duties  as  guarantor,  or  as  holder  of  a 
collateral  security,  do  not  arise. 
Judgment  affirmed. 


Henry  against  M'Closkey. 

If  the  direction  by  a  testator  in  his  will,  to  sell  his  real  estate  be  not  absolute 
but  qualified,  and  the  qualification  which  he  annexes,  prevents  a  sale  of  it  until 
the  course  of  descent  is  changed  by  death,  it  will  descend  as  land  and  not 
money. 

ERROR  to  the  common  pleas  of  Washington  county. 

This  was  an  action  of  assumpsit  by  Robert  Henry,  administrator 
of  Hannah  Henry,  deceased,  who  had  been  his  wife,  against  Eliza- 
beth M'Closkey  and  Andrew  Russell,  executors  of  Robert  M'Clos- 
key, deceased,  to  recover  his  said  wife's  share  of  the  estate  of  her 
father,  who  was  the  defendant's  testator  under  the  following  cir- 
cumstances:— Robert  M'Closkey,  by  his  last  will  and  testament, 
thus  disposed  of  his  estate: — 

"  I  give  and  bequeath  to  my  beloved  wife,  Elizabeth,  her  heirs 
and  assigns,  the  one-third  part  of  my  personal  property,  absolutely, 
and  the  one-third  part  of  the  proceeds,  or  clear  yearly  profits  of  my 
real  estate  during  her  natural  lifetime.  Item:  I  give  and  bequeath 
to  my  sons  John,  Wallace,  Robert  and  Gavier  each  two  dollars. 
Item:  I  give  and  bequeath  to  my  daughter  Catherine  M'Millan 
two  dollars.  Item:  I  give  and  bequeath  to  the  three  children  of 
my  deceased  daughter,  Agnes  Mashman,  one  dollar  each.  Item: 
I  give  and  bequeath  to  my  daughters,  Mary,  Eleanor,  Eliza- 
beth, Sarah,  Margaret  and  Hannah,  their  heirs  and  assigns,  all 
the  remainder  of  my  estate  real  and  personal,  to  be  divided  equally 
between  them  share  and  share  alike.  The  land  is  not  to  be  sold 
upon  any  account,  until  the  youngest  devisee  above  mentioned,  is 
twenty-one  years  old,  but  the  proceeds  shall  be  given  to  the  per- 
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sons  above  to  whom  I  have  bequeathed  it  yearly,  if  they  are  of 
age:  if  they  are  minors,  it  shall  be  given  to  their  guardians.  When 
my  youngest  child  is  of  age,  it  is  my  desire,  that  all  the  land 
shall  be  sold,  if  my  wife  agrees  to  this,  but  a  fund  shall  be  placed 
in  safe  hands,  equal  to  the  third  part  of  the  price  of  the  land, 
the  interest  of  which  shall  be  paid  to  her  yearly  while  she  lives. 
Finally,  I  constitute  and  appoint  my  wife  Elizabeth,  Abraham 
Anderson,  and  Andrew  Russell,  Jun.,  executors." 

On  the  trial  of  the  cause,  it  was  admitted  that  Hannah  Henry, 
deceased,  was  the  youngest  child  of  the  testator,  Robert  M'Closkey 
deceased;  that  she  died  in  1833,  aged  24  years,  leaving  issue  one 
child,  named  Hannah,  who  is  still  alive,  and  for  whom  Robert 
Henry,  the  plaintiff  was  appointed  guardian  the  27th  of  January, 
1839.  It  was  further  admitted,  that  in  the  fall  of  1836,  the 
executors  with  the  assent  of  the  widow,  sold  the  land  to  Alexan- 
der M'Elroy  for  the  sum  of  6879  dollars,  and  13£  cents;  and  on 
the  25th  of  March,  1837,  a  deed  for  said  land  was  made  to  M'El- 
roy by  Elizabeth  M'Closkey,  executrix,  and  Andrew  Russell,  sur- 
viving executors  of  Robert  M'Closkey;  two-thirds  of  the  purchase- 
money  was  paid  to  the  executors,  and  the  remaining  third  in  the 
hands  of  the  purchaser,  the  interest  of  which  was  to  be  paid  to  the 
widow  annually  during  her  life.  The  share  of  Hannah  Henry  in 
the  two-thirds,  paid  into  the  hands  of  the  executors,  was  750 
dollars. 

The  court  below  (Ewing,  president)  was  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover  for  two  reasons.  First:  Be- 
cause the  estate  devised  was  land,  until  the  assent  of  the  widow  to 
its  sale  was  given,  which  was  not  until  after  the  death  of  the  plain- 
tiff's wife,  when  it  descended  as  land  to  her  heir  at  law,  subject  to 
curtesy  estate  of  the  husband.  Secondly:  Because  no  demand  of 
the  legacy  was  made  before  suit  brought.  He  directed  the  jury  to 
find  for  the  defendant. 

Watson,  for  plaintiff  in  error,  cited,  on  the  first  point,  Law  Lib. 
(July,  1839,)  24,29,69;  1  Baldw.  177;  13  Serg.  8?  Rawle  330; 
2  Rawle  185;  1  Whart.  252,  263.  On  the  second  point,  2 
Rawle  52. 

M'Giffon,  for  defendant  in  error,  cited  1  Rop.  on  Leg.  369;  4 
Mad.  Chan.  484;  1  Bro.  Ch.  497;  3  Wheat.  557. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  solution  of  the  question  raised  in  this  case, 
depends  upon  the  construction  that  is  to  be  put  upon  the  clause  of 
the  will  which  has  given  rise  to  it.  If  the  direction  of  the  testator 
to  sell  his  real  estate  is  to  be  considered  as  absolute,  and  a  thing 
that  he  intended  should  be  carried  into  effect,  when  Hannah,  his 
youngest  daughter,  should  come  of  full  age,  and  his  widow  should 
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agree  to  it;  or  if  his  widow  should  not  agree  to  it  during  her  life, 
then  that  it  should  be  effected  immediately  upon  her  death,  or  if 
upon  Hannah's  attaining  the  age  of  twenty-one  years,  his  widow 
should  be  dead,  that  it  should  then  be  sold,  the  land  would  be  con- 
sidered money  in  equity  from  the  death  of  the  testator,  and  one- 
sixth  part  thereof,  being  vested,  as  a  legacy  in  money,  in  Hannah 
at  the  time  of  her  death,  her  husband  under  our  intestate  law  be- 
came entitled  to  it;  and,  having  taken  out  letters  of  administration 
upon  her  estate,  would  have  a  right  to  claim  a  judgment  for  the 
recovery  of  it  here.  But  if  from  the  words  of  the  will,  to  which 
alone  we  must  look,  in  order  to  ascertain  what  was  the  intention, 
of  the  testator,  in  this  respect,  it  shall  appear  lhat  he  only  intended 
a  sale  should  be  made  of  the  real  estate,  in  the  event  of  his  wife's 
consenting  to  it,  and  not  otherwise,  a  conversion  of  it  into  money 
would  riot,  even  in  equity,  be  considered  as  having  taken  place, 
until  such  consent  on  her  part  had  been  given.  But  as  her  consent 
to  a  sale  was  not  had,  until  after  the  death  of  the  wife  of  the  plain- 
tiff, in  whose  right  he  seeks  to  recover  the  whole  as  her  personal 
representative,  it  is  clear  that  he  cannot  recover  in  that  character; 
but  as  the  real  estate  of  his  wife,  of  which  he  was  seised  in  her 
right  at  the  time  of  her  death,  he,  having  had  issue  by  her  capable 
of  inheriting  it,  is  entitled  to  claim  the  use  of  it  as  tenant  by  the 
curtesy  during  his  natural  life.  This  distinction  is  not  only  sus- 
tainable upon  the  ground  of  reason,  but  the  authorities  cited  and 
referred  to  by  the  counsel  for  the  plaintiff  go  to  support  it;  and  to 
show  that  the  plaintiff  can  not  recover  his  wife's  portion  of  the 
real  estate  of  the  testator  as  a  money  legacy  bequeathed  to  her, 
unless  the  direction  of  the  testator  in  his  will  to  sell  it  be  regarded 
as  absolute  and  unconditional.  In  the  case  of  Rinehart  v.  Harri- 
son, 1  Baldw.  185,  a  case  referred  to  by  the  counsel,  Mr.  Justice 
Baldwin  lays  it  down,  that  "  it  will  be  considered  as  money  from 
the  death  of  the  testator,  when  the  direction  for  a  sale  is  absolute, 
and  the  proceeds  disposed  of  as  money."  For  this,  he  cites  1 
Roper  on  Leg.  369;  Fletcher  v.  Ashburner,  1  Bro.  Ch.  497;  Smith 
v.  Claxton,  4  Madd.  484.  So  Leigh  and  Dalzell  on  Equitable 
Conversion  15,  5  Law  Lib.  8,  say,  "that  in  order  to  make  the 
various  means  before  mentioned  of  converting  property  effectual, 
it  is  essential  that  the  direction  to  convert  be  positive  and  explicit:'' 
and  for  this,  they  refer  to  Symons  v.  Rutter,  2  Fern.  227,  and  Cur- 
ling v.  May,  cited  in  Guidot  v.  Guidot,  3  *Atk.  255,  which  seem  to 
sustain  their  proposition  fully.  The  question  then  here  would 
appear  to  be,  has  the  testator,  by  his  will,  explicitly,  and  posi- 
tively and  absolutely  directed  that  his  real  estate  shall  be  sold  and 
distributed  as  money,  giving  one-sixth  thereof  to  the  wife  of  the 
plaintiff?  We  think,  that,  according  to  the  terms  of  the  will,  and 
by  giving  to  them  an  interpretation  that  will  be  free  from  conjec- 
ture, he  has  not.  For,  in  the  first  place,  he  declares  expressly, 
that  "  the  land  is  not  to  be  sold  upon  any  account,  until  the  young- 
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est  devisee  above  mentioned,  (meaning  Hannah,  the  late  wife  of 
the  plaintiff,)  is  twenty-one  years  old;"  and  then  he  directs,  "  when 
my  youngest  child  (meaning  Hannah)  is  of  age,  it  is  my  desire 
that  all  the  land  shall  be  sold,  if  my  wife  agrees  to  this,"  without 
making  or  giving  any  further  provision  or  direction  for  a  sale  of  it 
in  any  other  event.  Why  he  has  thus  in  the  most  explicit  terms, 
made  the  sale  depend  upon  the  consent  of  his  wife,  it  is  not  for  us 
to  say.  It  maybe,  however,  that  as  she  was  one  of  the  executors, 
and  had  an  interest  in  it,  he  was  not  willing  that  a  sale  should  be 
made  by  them  without  she  should  think  that  she  would  be  bene- 
fitted  by  it,  and  the  sale  have  the  benefit  of  her  counsel  and  advice. 
At  all  events,  it  will  not  do  for  us,  though  we  can  see  no  other 
object  which  the  testator  could  have  had  in  view  in  directing  a 
sale,  but  that  of  making  an  equal  distribution  among  the  six  daugh- 
ters, to  determine  that  he  intended  the  land  should,  therefore,  be 
sold  absolutely  upon  the  death  of  his  wife,  if  she  prevented  its 
being  done  during  her  life  by  withholding  her  consent,  because 
this  would  only  be  conjecture  at  best,  which  is  never  to  be  resorted 
to  for  the  purpose  of  ascertaining  the  intention  of  the  testator, 
which  is  to  be  the  guide  in  the  construction  of  wills  especially. 
Besides,  it  is  only,  as  we  have  seen,  where  the  testator  has  expli- 
citly directed  that  a  sale  shall  be  absolutely  and  positively  made 
of  his  real  estate,  that  the  conversion  of  it  is  to  be  considered  as 
taking  place  from  his  death.  Here  no  sale  was  to  be  made,  unless 
the  testator's  wife  consented  to  it;  the  sale,  therefore,  which  was 
directed  was  not  absolute,  and  could  not  be  so  considered,  until  the 
wife  had  given  her  assent.  Until  then,  it  could  not  be  considered 
converted;  nor  any  thing  except  real  estate,  which  was,  after  the 
death  of  the  wife  of  the  plaintiff,  when  it  descended  to  him  at  law 
as  land.  Besides,  the  testator  calls  the  wife  of  the  plaintiff  his 
"  youngest  devisee,"  which,  technically  speaking,  could  only  be 
applicable  to  her  upon  the  principle,  that  she,  at  his  death,  should 
take  the  interest  that  he  designed  for  her  in  his  land,  as  real  estate, 
and  not  as  personal  estate  or  money. 
Judgment  affirmed. 
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Brownfield  against  Braddee. 

There  is  no  exception  to  the  rule,  that  in  actions  real,  personal  or  mixed,  a 
defence  which  arises  during  the  pendency  of  the  suit  may  be  pleaded  after  the 
last  continuance  in  bar  of  the  plaintiff's  right. 

In  a  proceeding,  commenced  before  two  justices  of  the  peace,  to  obtain  pos- 
session of  land  purchased  at  sheriff's  sale,  and  brought  into  the  court  of  common 
pleas  by  the  affidavit  of  the  defendant,  it  is  competent  for  him  to  give  in  evidence 
on  the  trial,  a  title  to  the  land  derived  from  a  sheriff's  sale  of  the  land  to  him  as 
the  property  of  the  plaintiff  after  the  commencement  of  the  proceedings  before 
the  justices  and  while  the  cause  is  pending  in  court,  and  thus  defeat  the  plain- 
tiff's recovery. 

ERROR  to  a  special  court  of Fay  die  county. 

John  F.  Braddee  against  Bteil  Brownfield.  This  proceeding 
originated  before  two  justices  of  t«e  peace  to  obtain  the  possession 
of  a  tract  of  land  purchased  by  thc*plaintiff  at  sheriff's  sale  as  the 
property  of  Joseph  Collins,  and  was  brought  into  the  court  of  com- 
mon pleas  by  the  defendant,  Basil  Brownfield,  upon  his  affidavit, 
"that  he  was  in  possession  of  and  held  the  land  in  controversy  by 
a  title  derived  from  Joseph  Collins,  before  the  judgment  against  him 
under  which  the  complainant  purchased."  The  proceeding  origi- 
nated and  was  brought  into  court  on  the  26th  of  January  1835. 

On  the  trial  of  the  cause  the  defendant  offered  in  evidence  a  judg- 
ment of  Basil  Brownfield  against  John  F.  Braddee.  A  fieri  facias 
issued  thereon  to  January  term  1836;  a  levy  of  the  land  in  contro- 
versy; an  inquisition,  condemnation  and  sale  of  it,  upon  a  vendi- 
tioni  exponas,  to  the  said  Basil  Brownfield,  and  the  sheriff's  deed 
therefor  dated  the  15th  of  September  1837. 

The  plaintiff  objected  to  the  evidence  on  the  ground  that  the  sale 
was  subsequent  to  the  proceedings  by  which  this  cause  originated. 

The  court  overruled  the  evidence  and  sealed  a  bill  of  exceptions 
at  the  instance  of  the  defendant. 

Howell  and  Deford,  for  plaintiff  in  error. 
*fluslin  and  Peec/i,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J. — The  error  to  which  the  attention  of  the  court  has 
been  particularly  directed  is,  the  rejection  of  the  sheriff's  deed  for 
the  land  in  controversy  to  Basil  Brownfield,  sold  as  the  property  of 
Braddee,  together  with  the  record  of  the  judgment,  Brownfield 
against  Braddee,  and  the  executions,  &c.  thereon.  This  was  a  pro- 
ceeding under  the  act  of  the  6th  of  April  1S02;  an  act  to  enable 
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purchasers  at  sheriffs'  or  coroners'  sales,  to  obtain  possession.  After 
the  requisition  was  taken,  but  before  the  justices  gave  judgment, 
Brownfield  filed  an  affidavit,  pursuant  to  the  directions  of  the  act, 
"that  the  title  to  the  lands  and  tenements  claimed  by  the  complain- 
ant was  disputed:  that  he  (the  respondent)  held  the  land  in  contro- 
versy by  a  title  derived  from  Joseph  Collins,  before  the  judgment 
against  him,  under  which  the  complainant  purchased."  The  act 
provides,  that  on  filing  such  an  affidavit,  and  the  respondent  becom- 
ing bound  in  a  recognizance,  &c.  to  prosecute  his  claim  with  effect 
at  the  next  court  of  common  pleas,  &c.,  the  justices  shall  forbear  to 
give  judgment:  provided,  that  if  the  said  claim  shall  not  be  prose- 
cuted according  to  the  true  intent  and  meaning  of  the  said  recog- 
nizance, it  shall  be  forfeited  to  the  use  of  the  complainant,  and  the 
justices  shall  proceed  to  give  judgment  and  cause  the  lands  and 
tenements  to  be  delivered  up  to  the  complainant  in  the  manner 
therein  enjoined.  After  filing  the  affidavit  and  giving  the  recogni- 
zance, which  is  in  the  nature  of  an  appeal,  or  withdrawal  of  the 
process  from  the  jurisdiction  of  the  justices,  and  the  entry  of  the 
same  on  or  before  the  next  court,  the  court  of  common  pleas  has 
complete  jurisdiction  of  the  case,  and  the  cause  is  then  tried  accord- 
ing to  the  principles  of  the  common  law,  except  so  far  as  they  are 
restricted  by  the  act.  If  the  party  withholds  the  documents,  and 
refuses  or  neglects  to  file  the  same,  it  is  the  duty  of  the  justices  to 
proceed  to  give  judgment  and  cause  the  lands  and  tenements  to  be 
delivered  up  to  the  complainant.  But  if,  on  a  trial  in  court,  a  judg- 
ment be  rendered  for  the  complainant,  the  court  gives  possession  to 
the  party,  as  in  cases  of  ejectment.  And  further,  the  complainant 
has  his  action  on  the  recognizance  to  recover  the  value  of  the  rents 
and  the  mesne  profits  of  the  lands,  and  all  his  costs  and  damages. 
And  this,  I  am  inclined  to  think,  is  the  construction  of  the  act  of 
1802,  rendered  still  more  explicit  and  plain  by  the  subsequent  act 
of  the  16th  of  June  1836,  which  puts  the  proceeding  expressly  in 
the  form  of  an  action  of  ejectment.  A  different  construction  might, 
in  some  cases,  lead  to  insurmountable  difficulties;  for  frequently 
the  parties  may  not  be  able,  with  every  diligence,  to  have  a  trial  for 
two  or  three  terms,  or  for  two  or  three  years,  and  in  the  mean  time 
one  or  both  of  the  justices  may  have  removed  or  have  been  re- 
moved, have  died,  or  resigned.  And  in  such  a  case,  the  complain- 
ant, after  a  trial  or  judgment,  would  have  no  remedy.  But  see  Hale 
v.  Henner,  2  Watts  147;  Lenox  v.  M'Call,  3  Serg.  Sf  Rawle  104; 
Simpson  v.  Jack,  13  Serg.  fy  Rawle  280.  But  however  this  may 
be,  still  the  question  remains,  Is  a  matter  of  defence,  which  arises 
after  the  cause  has  been  removed  to  the  court  of  common  pleas, 
available  to  the  defendant?  If  it  will  not,  this  must  be  an  exception 
to  every  case  depending  upon  the  principles  of  the  common  law, 
for  it  is  well  settled,  that  a  defence  which  arises  after  the  last  con- 
tinuance, may  be  so  pleaded  in  bar  of  the  plaintiff's  right.  I  kno\*^ 
of  no  exception  to  this  principle  in  actions  real,  personal  or  mixed, 
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and  it  is  so  obviously  founded  in  justice,  that  it  is  incumbent  on 
those  who  deny  its  application  to  this  case,  to  make  it  most  mani- 
festly and  clearly  appear.     And  what  is  the  effect  of  the  evidence 
proposed  but  to  show  that  although  the  complainant  may  have  had 
a  right  to  the  possession  at  the  time  of  the  complaint  to  the  justices, 
yet  that  he  has  lost  that  right  by  a  judicial  sale,  at  which  the  re- 
spondent purchased  the  premises;  that  the  right  of  the  complainant 
has  been  in  due  course  of  law  divested,  and  has  been  vested  by 
purchase  in  the  respondent.     Suppose  that  instead  of  a  sheriff's 
deed,  the  respondent  had  offered  in  evidence  a  deed  from  the  com- 
plainant himself;  or  suppose  what  perhaps  is  equally  strong,  an 
accord  and  satisfaction  or,  a  release,  would  not  that  have  been  evi- 
dence to  protect  his  possession?     It  most  certainly  would;  for  the 
very  issue  is,  which  is  entitled  to  the  possession  ?  for  the  proceed- 
ing, as  is  held  in  Lenox  v.  M'Call,  3  Serg.  fy  JRawle  104,  is  in  the 
nature  of  a  summary  ejectment.     The  act,  in  analogy  to  proceed- 
ings between  landlord  and  tenant,  when  the  tenant  holds  over, 
intends  to  provide  a  more  summary  mode  than  by  action  of  eject- 
ment, to  remove  the  inconvenience  which  had  been  experienced 
from  the  unjust  detention  of  lands  and  tenements  sold  by  sheriffs, 
under  executions,  whereby  purchasers  had  been  obliged  to  bring 
ejectments,  and  to  subject  themselves  to  delays  and  expenses,  to 
recover  the  possession  from  persons  whose  desperate  circumstances 
usually  precluded  the  possibility  of  obtaining  damages  or  any  other 
compensation.     It  was  for  remedy  of  these  evils,  as  is  stated  in 
the  preamble,  that  the  act  was  passed.     The  evidence  was  also 
admissible  to  avoid  circuity  of  action;  for  why  put  the  complainant 
in  a  possession  to  which  he  has  no  just  claim  to-day,  to  put  him 
out  to-morrow.     It  is  obvious,  that  if  the  right  of  Braddee  is  vested 
in  Brownfield  either  by  a  judicial  or  private  sale,  he  can  recover 
possession  of  the  property  by  a  summary  process,  or  by  an  action 
of  ejectment.     But  surely  this  cannot  be  the  true  construction  of 
the  act,  when  it  causes  such  inconvenient  and  absurd  consequences. 
It  is  supposed,  that  in  the  court  of  common  pleas,  the  respondent 
is  in  the  place  and  stead  of  a  plaintiff  in  ejectment  and  that  the  case 
must  stand  as  it  was  at  the  time  of  the  complaint.     But  this  is  a 
misapprehension  of  the  case  of  Hale  v.  Henner,  2  Watts  147.    Mr. 
Justice  Sergeant  must  be  understood  to  say  that  the  respondent  was 
confined  to  the  title  disclosed  in  his  affidavit,  and  that  he  could  not, 
as  in  an  action  of  ejectment,  go  into  proof  of  any  other  title,  out- 
standing in  a  third  person.     In  that  respect,  the  respondent  is  an 
actor  or  prosecutor;  he  asserts  a  title  which  he  is  bound  to  substan- 
tiate; he  cannot  go  into  any  other  title  but  the  tuMe  disclosed  in  his 
affidavit.     His  allegation  of  title  in  another  cannot,  at  all  events, 
operate  to  a  greater  extent  than  a  plea  in  bar,  which  admits  all  that 
is  not  expressly  denied,  viz.,  that  the  complainant  had  purchased 
the  property  at  a  sheriff's  sale;  that  the  defendant  is  the  person  as 
whose  property  the  land  was  sold  or  came  into  possession  under 
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him,  and  that  the  defendant  had  notice  three  months  previous  to 
the  complaint  or  application  to  the  justices.  And  even  this  is  not 
so  clear,  for  the  complainant  and  respondent  stand  as  before  the 
justices.  On  the  trial  in  court  it  may  be  necessary  to  show,  as  be- 
fore the  justices,  the  preliminary  proof  which  the  act  requires,  and 
particularly  where  the  proceedings  have  been  arrested,  as  is  some- 
times the  practice,  before  the  inquest  found.  The  other  objections 
which  have  been  taken  to  the  deed  may,  as  is  said  by  Mr  Justice 
Green,  be  decided  on  after  the  deed  is  admitted. 

There  is  nothing  in  the  other  errors  assigned. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Patterson  against  Arthurs. 

A  public  road,  upon  lota  of  ground  which  the  owner  had  covenanted  to  sell 
and  convey,  is  not  such  an  incumbrance  as  will  entitle  the  vendee  to  defaulk 
from  the  amount  of  the  purchase-money,  in  an  action  of  covenant  upon  the 
agreement  of  sale. 

ERROR  to  the  district  court  of  Allegheny  county. 

William  Arthurs  against  John  Patterson.     Covenant. 

By  the  agreement  upon  which  this  action  was  founded,  the 
plaintiff  covenanted  to  convey  to  the  defendant  two  lots  of  ground, 
JNos.  14  and  15,  of  Irwin's  Plan  of  Lots,  in  Pitt  township,  now 
part  of  the  city  of  Pittsburgh,  in  fee  simple,  clear  of  incum- 
brances,  in  consideration  of  1000  dollars,  payable  in  instalments. 
By  the  plan  referred  to  the  lots  were  described  as  being  25  feet 
each  in  width  and  109  feet  in  depth.  The  hand-money  had  been 
paid,  and  this  action  was  brought  for  the  first  instalment.  The 
defence  set  up  was,  that  a  public  road,  which  had  been  in  use  for 
thirty  years,  passed  diagonally  over  the  ends  of  the  lots,  occupying 
about  an  average  of  twenty  feet  of  the  depth  of  each  lot;  which 
the  defendant  contended  was  such  an  incumbrance  as  would  re- 
lieve him  from  the  payment  of  part  of  the  purchase-money. 

Originally  Mr  O'Hana  and  Mr  Irwin  were  the  owners  of  ad- 
joining lands,  and  the  road  in  question  was  laid  out  upon  their 
partition  line.  Mr,  Denny,  who  succeeded  to  Mr  O'Hana's  title, 
and  the  descendants  of  Mr  Irwin  laid  out  their  land  into  lots,  with 
a  50  feet  street  between  them.  This  street  occupied  but  a  part  of 
the  road  referred  to;  and  the  Irwin  plan  of  lots  embraced  that  part 
of  it  which  the  street  did  not.  This  was  the  alleged  incumbrance. 
After  the  sale  of  the  lots,  an  application  was  made  to  the  quarter 
sessions  to  vacate  the  road,  upon  the  ground  that  it  had  been  ren- 
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dered  useless  by  the  fifty  feet  street;   but  the  viewers  reported 
against  the  application. 

Grier,  president,  instructed  the  jury,  that  the  public  road  was 
not  such  an  incumbrance  as  would  entitle  the  vendee  to  defend 
himself  against  the  payment  of  the  purchase-money,  and  that  they 
should  find  a  verdict  for  the  plaintiff. 

Darrah  and  Biddle,  for  plaintiff  in  error,  cited  2  Mass.  Rep.  97; 
15  Serg.  $  Rawle  54;  7  Waits  110;  3  tVhart.  365;  12  Serg. 
Sf  Rawle  33;  14  Vin.  *Ab.  tit.  Incumbrance,  13;  4  Mass.  Rep.  629; 
6  Mass.  Rep.  252;  15  Johns.  488;  1  Serg.  Sf  Rawle  447;  13  Serg. 
8?  Rawle  386;  2  Penns.  Rep.  530. 

Shayler,  contra,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  covenant,  and  was  brought 
in  the  court  below  by  the  defendant  in  error  against  the  plaintiff, 
to  recover  part  of  the  purchase-money  of  two  lots  of  ground, 
situate  in  Pitt  township,  and  marked  Nos.  14  and  15,  in  the  plan, 
of  lots  laid  out  by  the  heirs  of  John  and  Henry  Irwin,  which,  by 
articles  of  agreement  made  between  the  parties,  and  executed  by 
them  under  their  respective  hands  and  seals,  the  defendant  in  error 
agreed  to  sell  to  the  plaintiff;  in  consideration  whereof  the  latter 
covenanted  to  pay  the  former  the  price  therein  mentioned,  by  in- 
stalments, as  set  forth  in  the  articles;  and  as  soon  as  the  whole  of 
the  purchase-money  should  be  so  paid,  the  defendant  in  error  cove- 
nanted thereby,  at  the  expense  of  the  plaintiff  in  error,  to  execute 
and  deliver  to  him  a  good  and  sufficient  deed  of  conveyance  for 
the  lots  in  fee  simple,  clear  of  all  incumbrances.  The  lots  contain, 
in  the  aggregate,  5244  square  feet.  At  one  end  they  are  bounded 
by  a  street  of  fifty  feet  in  width,  where  a  public  highway  or  road, 
which  had  been  laid  out,  opened  and  used  long  before  the  laying 
out  of  the  lots  or  the  sale  of  them,  covered  1217  square  feet  of  the 
lots.  The  plaintiff  in  error,  on  the  trial  in  the  court  below,  alleged 
that  this  public  highway  was  an  incumbrance,  which  according  to 
the  legal  interpretation  of  the  articles  of  agreement  between  them, 
the  defendant  in  error  was  bound  to  remove,  but  not  having  done 
so,  he  had  a  right  to  have  a  deduction  made  by  the  jury  from  the 
price  he  was  to  pay  for  the  lots,  as  a  compensation  for  the  loss 
which  he  must  sustain  by  reason  thereof.  The  learned  judge-, 
however,  of  the  district  court  entertained  a  different  opinion,  and 
accordingly  instructed  the  jury,  that  the  plaintiff  in  error  was  not 
entitled  to  such  deduction;  to  which  opinion  the  plaintiff  in  error 
excepted;  and  assigns  the  same  for  error  here. 

This  is  perhaps  the  first  instance  in  which  it  has  been  claimed, 
that  a  covenant  on  the  part  of  the  vendor,  contained  in  articles  of 
agreement  for  the  sale  of  real  estate,  to  convey  the  same  clear  of 
ix. — o 
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all  incumbrances,  or  in  a  deed  of  conveyance,  that  the  real  estate 
thereby  conveyed  was  clear  of  all  incumbrances,  embraced  a 
public  road  or  highway,  in  being,  at  the  time,  and  previously,  laid 
out,  opened,  and  used,  through  or  over  the  estate.  Believing  that 
it  has  never  entered  the  minds  of  the  parties,  when  selling  and 
buying  lands  in  this  state,  to  conceive  that  a  covenant  against  in- 
cumbrances extended  to  public  roads  or  highways,  as  such,  and 
that  the  universal  understanding  of  both  sellers  and  purchasers  has 
been  in  opposition  to  it,  I  am  inclined  to  believe,  that  every  one 
whose  mind  has  been  in  any  degree  conversant  with  the  subject, 
would  be  somewhat  amazed,  if  not  perfectly  astonished,  to  find  by 
a  decision  of  this  court,  that  he  had  ever  been  under  such  a  delu- 
sion in  this  respect.  Every  contract  or  covenant  is  to  be  construed 
and  carried  into  effect  according  to  the  intention  of  the  parties; 
which  is  to  be  ascertained  by  giving  to  the  terms  and  language  of 
the  contract  the  same  meaning  that  men  generally  affix  thereto; 
and  the  sense  in  which  such  terms  and  language  are  received  and 
understood  by  men  generally  in  making  such  contracts,  ought  to 
govern  in  manifesting  the  intention  of  the  parties  thereto.  Accord- 
ing to  this  rule  of  construction,  we  are  convinced  beyond  all  possi- 
ble doubt,  that  there  is  no  ground  for  holding  the  public  highway 
on  the  lots  in  question  to  be  an  incumbrance  within  the  meaning 
of  the  parties  as  manifested  by  the  terms  of  their  contract.  Al- 
though a  public  highway  no  doubt  is,  in  many  instances,  an 
injury  instead  of  a  benefit  to  the  holder  or  owner  of  the  land  upon 
which  it  is  located,  and  therefore  tends  to  lessen  its  value  in  the 
estimation  of  a  purchaser;  yet  it  is  fair  to  presume  that  every  pur- 
chaser, before  he  closes  his  contract  for  his  purchase  of  land,  has 
seen  it  and  made  himself  acquainted  with  its  locality  and  the  state 
and  condition  of  it;  arid  consequently,  if  there  be  a  public  road 
or  highway  open  and  in  use  upon  it,  he  must  be  taken  to  have 
seen  it,  and  to  have  fixed  in  his  own  mind  the  price  that  he  was 
willing  to  give  for  the  land,  with  a  reference  to  the  road,  either 
making  the  price  less  or  more,  as  he  conceived  the  road  to  be  in- 
jurious or  advantageous  to  the  occupation  and  enjoyment  of  the 
land.  The  presumption  of  the  purchaser's  having  seen  the  lots  in 
this  case,  before  he  bought,  is  not  repelled  by  a  reference  in  the 
contract  to  a  plan  of  the  lots  as  laid  out  by  the  heirs  of  John  and 
Henry  Irwin,  in  Pitt  township;  because  this  or  something  of  the 
kind  would  have  been  proper  and  requisite,  though  he  had  seen 
and  viewed  the  lots  often  before.  It  was  necessary,  in  order  to  fix 
the  location  and  extent  of  the  lots,  as  is  frequently  done,  for  a  like 
purpose,  in  selling  and  conveying  a  tract  of  land,  by  a  reference  to 
a  particular  survey  that  has  been  made  of  it.  But  even  if  it  were 
so,  that  such  reference  did  rebut  the  presumption  of  knowledge  of 
the  highway  on  the  part  of  the  purchaser,  still  the  existence  of  the 
highway  could  not  be  regarded  as  an  incumbrance  that  came 
within  the  meaning  of  the  parties,  when  they  used  the  term  "in- 
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cumbrances"  in  their  contract;  and  hence  an  action  of  covenant 
could  not  be  sustained  on  account  of  it  for  a  breach  of  (he  covenant 
against  incumbrances.  It  may  be,  however,  that  if  a  person  pur- 
chase land,  without  having  seen  it,  upon  the  representation  of  the 
vendor,  where  its  value  is  materially  lessened  by  a  public  highway 
being  located  upon  it,  which  circumstance  is  concealed  or  not  made 
known  by  the  seller  to  the  purchaser,  the  latter  might  obtain 
redress  by  an  action  on  the  case  in  the  nature  of  a  deceit;  or,  in  an 
action  brought  against  him  for  the  purchase-money,  might  have 
compensation  made  by  a  deduction  therefrom.  But  it  will  lie  upon 
him,  before  he  can  claim  compensation  on  such  account,  to  remove, 
by  the  proof  of  circumstances  at  least,  the  presumption  that  he 
knew  of  the  existence  of  the  highway,  at  the  time  he  bought,  and 
that  the  seller  concealed  it  from,  or  did  not  disclose  it  to,  him. 

The  case  of  Kellogg  v.  Ingersol,  2  Mass.  Rep.  97,  has,  been  cited 
and  pressed  upon  us  by  the  counsel  for  the  plaintiff  in  error;  in 
which  it  was  decided,  and  certainly  by  a  court  too  of  the  first  re- 
spectability, that  a  public  town-way  over  land  conveyed,  was  an 
incumbrance  within  the  meaning  of  a  covenant  that  the  land  was 
free  from  all  incumbrances.  It  is  most  likely,  however,  that  this 
adjudication  of  the  supreme  court  of  Massachusetts  was  made  in 
conformity  to  what  was  considered  by  the  court,  on  the  subject,  the 
general  understanding  of  the  citizens  of  the  state;  or  at  least,  that 
it  was  not  in  direct  opposition  to  it.  But  here  it  is  impossible  for 
us,  even  to  imagine,  that  a  similar  decision  of  the  question  would 
be  in  accordance  with  the  general  understanding  of  the  community 
in  this  state;  on  the  contrary  there  is  reason  to  believe  that  it  would 
be  shocked  by  it.  The  view  which  we  have  taken  of  this  question 
would  seem  to  have  presented  itself  to  the  mind  of  Mr  Justice 
Spencer,  in  delivering  the  opinion  of  the  court,  in  Whitbeck  v. 
Cook,  15  Johns.  Rep.  491.  We  therefore  think  that  the  direction 
of  the  learned  judge,  of  the  district  court,  to  the  jury  on  this  point 
was  correct. 

Judgment  affirmed. 
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Gibson  against  Bobbins. 

If,  upon  a  writ  of  foreign  attachment,  lands  be  attached,  there  is  no  necessity 
fora  scire  facias,  but  an  execution  may  issue  upon  the  judgment  in  the  attachment 
suit  and  the  lands  may  be  levied  and  sold,  and  the  purchaser  will  take  a  good  title. 

Although  land  may  once  have  been  seated  and  occupied,  yet  if  it  afterwards 
be  abandoned,  the  fields  suffered  to  grow  up,  and  the  fences  to  rot  down,  it  may 
be  assessed,  taxed,  and  sold  as  unseated  land  by  the  county  treasurer. 

If  the  treasurer,  upon  a  sale  of  unseated  land  for  taxes,  charge  too  much 
costs,  and  thus  appropriate  the  whole  amount  of  the  purchase-money  to  the  taxes 
and  costs,  whereas,  upon  a  correct  calculation,  there  would  have  been  a  surplus 
for  which  it  would  have  been  necessary  for  the  purchaser  to  give  a  surplus 
bond;  his  not  having  done  so,  under  the  circumstances,  will  not  defeat  his  title. 

One  who  completes  a  settlement  upon  land,  north  and  west  of  the  Ohio  and 
Allegheny  rivers,  under  the  act  of  the  3d  of  April,  1792,  will  not  be  required  to 
continue  and  keep  up  his  settlement  with  the  same  perseverance  and  vigilance 
that  a  settler  upon  land  in  other  parts  of  the  state  would  be  bound  to  exercise. 
Yet  his  right  being  imperfedt,  and  his  purchase-money  unpaid,  if  he  quits  the 
land  for  many  years,  refuses  or  neglects  to  pay  any  taxes  or  to  exercise  any 
other  act  of  ownership,  it  may  be  referred  to  the  jury  as  a  matter  of  fact  to 
determine  whether  he  has  not  abandoned  his  title. 

ERROR  to  the  common  pleas  of  Crawford  county. 

Robert  Gibson  against  James  Robbins.  This  was  an  action  of 
ejectment  for  200  acres  of  land.  The  parol  evidence  in  the  case, 
was  exceedingly  voluminous  and  contradictory,  and  a  statement  of 
it  here  would  not  be  necessary  to  the  understanding  of  any  princi- 
ple decided  in  the  cause.  These  facts,  which  refer  to  the  points 
decided,  are  sufficiently  stated"  in  the  opinion  of  the  court. 

Church  and  Pearson,  for  plaintiff  in  error. 
Riddle  and  Derrickson,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned,  is  an  exception  to  the 
opinion  of  the  court  below,  overruling  the  objection  of  the  plaintiff 
in  error,  to  the  admission  in  evidence  of  the  record,  upon  the  offer 
of  the  defendant,  of  a  writ  of  foreign  attachment,  sued  out  of  the 
court  below  at  the  suit  of  Jacob  Gehr  against  Thomas  Burns,  to 
November  term  1805,  and  the  proceedings  had  thereon,  showing 
that  the  land  in  question,  in  this  suit,  had  been  attached  as  the 
property  of  Thomas  Burns,  and  regularly  sold  in  1812,  to  Jacob 
Gehr.  The  principal  objection  to  this  record's  being  read  in  evi- 
dence was,  that  the  land  attached,  appeared  to  have  been  sold 
without  any  scire  facias  having  been  previously  sued  out  against 
the  person  in  possession  of  the  land,  at  the  time,  as  garnishee. 
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Though  it  may  be  proper,  and  perhaps  necessary,  when  the  perso- 
nal effects,  or  choses  in  action,  belonging  to  the  defendant  in  the 
writ  of  foreign  attachment  are  attached  by  virtue  thereof  that  the 
party  having  charge  of  the  same,  or  owing  money  or  other  valua- 
ble things  to  the  defendant,  that  are  intended  to  be  attached,  should 
be  notified  of  the  execution  of  the  attachment,  by  the  officer,  yet 
there  does  not  appear  to  be  the  same  reason  for  requiring  this,  where 
real  estate  is  attached  under  the  writ.  Personal  estate,  when  at- 
tached, can  not  be  converted  into  money  by  a  sale  thereof,  without 
the  officer's  taking  the  actual  possession  of  it.  But  this  would  be 
manifestly  unjust  before  it  is  judicially  ascertained  that  it  belongs 
to  the  defendant  in  the  writ  of  foreign  attachment,  and  not  to  the 
party  in  whose  possession  it  is  found  at  the  time  of  executing  the 
writ;  or  when  money  or  any  other  valuable  thing,  alleged  to  be 
owing  by,  or  coming  from,  the  party,  notified  of  the  writ  of  foreign 
attachment,  to  the  defendant  therein,  is  attached,  it  is  very  appa- 
rent that  it  would  be  unjust  to  require  such  party  to  pay  the  money 
or  deliver  the  thing,  whatever  it  may  be,  until  it  shall  be  first  judi- 
cially determined  that  it  is  either  owing  by  or  coming  from  him  to 
the  defendant  in  the  attachment.  This,  after  it  has  been  found  by 
a  judgment  rendered  in  the  attachment  that  the  defendant  therein 
is  liable  to  pay  to  the  plaintiff  the  money  therein  mentioned,  is 
done  by  suing  out  a  writ  of  scire  facias  against  the  party,  in 
whose  possession  the  personal  property  attached  was  found  at  the 
time,  or  who  was  notified  that  money  or  other  thing  owing  by  or 
coming  from  him  to  the  defendant  was  attached,  requiring  him  to 
appear  on  the  return  of  the  writ,  and  show  cause,  if  any  he  had, 
why  the  plaintiff  should  not  have  execution  to  levy  the  amount  of 
his  judgment  against  the  defendant  in  the  writ  of  foreign  attach- 
ment, out  of  the  property  and  effects  belonging  to  the  same  defend- 
ant, in  his  hands.  Thus  the  defendant,  in  the  writ  of  scire  facias, 
who  is  called  the  garnishee,  is  furnished  with  an  opportunity  of 
establishing  his  right  to  whatever  the  plaintiff  alleges  to  be  in  his 
hands,  belonging  or  coming  from  him  to  the  defendant  in  the  writ 
of  foreign  attachment.  Thus  the  plaintiff's  right  to  have  execution 
upon  his  judgment  in  the  attachment,  depends  entirely  upon  the 
judgment  that  shall  be  rendered  in  the  scire  facias.  If  the  judg- 
ment should  be  against  him  in  it,  his  judgment  in  the  attachment 
can  avail  him  nothing:  but  if  the  judgment  in  the  scire  fueia$ 
should  be  in  his  favor,  he  will  be  entitled  to  execution  for  the 
amount  thereof  to  be  appropriated  to  the  satisfaction  of  his  judg- 
ment in  the  attachment.  But  in  seizing  lands  in  execution,  and 
making  sale  thereof,  the  officer,  in  doing  so,  does  not  take  posses- 
sion of  them,  so  that  if  they  be  in  the  possession  of  a  third  person 
at  the  time,  such  third  person  is  not  disturbed  thereby  in  the  least; 
nor  his  title  to  the  same,  whatever  it  may  be,  affected  by  it  in  any 
way  whatever.  This  may  be  tried  afterwards,  without  prejudice, 
in  an  action  of  ejectment  to  be  brought  against  him  by  the  pur- 
ix. — o* 
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chaser  at  the  judicial  sale.  Hence,  it  would  appear  that  there  is 
not  the  same  occasion  for  making  the  person  in  possession  of  land, 
when  it  is  attached,  a  garnishee;  and  suing  out  a  writ  of  scire 
facias  against  him,  and  obtaining  a  judgment  thereon  in  favor  of 
the  plaintiff  before  he  can  have  an  execution  to  recover  the  amount 
of  his  judgment  in  the  attachment,  that  there  is  for  it,  in  the  case  of 
personal  property  or  effects  being  attached.  All  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in  error,  must  be  considered  as 
applicable  only  to  the  latter  case.  Indeed,  it  is  obvious,  that  if  they 
were  to  be  held  applicable  to  the  attachment  of  lands,  no  advan- 
tage could  be  derived  to  the  plaintiff  in  the  writ  of  foreign  attach- 
ment, from  attaching  the  unseated  lands  of  his  debtor,  for  want  of 
a  garnishee.  This,  of  itself,  would  seem  to  be  an  insuperable  objec- 
tion to  the  doctrine  contended  for  by  the  counsel  for  the  plaintiff  in 
error.  We,  therefore,  think  this  error  not  sustainable. 

We  also  think  that  the  second  error,  which  is  an  exception  to  the 
admission  of  the  deposition  of  J.  B.  Bartholomew,  Esq.,  in  evi- 
dence, has  not  been  supported.  We  can  perceive  no  sufficient 
reason  for  rejecting  it. 

The  third  error,  is  an  exception  to  the  answers  of  the  court  to 
the  first  and  third  points  submitted  by  the  counsel  for  the  plaintiff. 
On  the  trial,  the  defendant  showed  that  the  land  in  controversy 
had  been  taxed  and  sold  as  unseated  land.  To  meet  this,  the 
plaintiff's  counsel,  in  his  first  point,  requested  the  court  to  charge 
the  jury,  that  from  the  evidence,  the  land  appeared  to  be  seated, 
and  not  unseated  at  the  time  of  the  assessment  of  the  taxes,  for 
which  it  was  sold;  and  that  the  sale  was,  therefore,  void.  And  in 
their  third  point,  requested  the  court  to  instruct  the  jury  that  the 
sale  was  void  also,  because  it  appeared  that  there  was  a  surplus  of 
the  money  arising  from  the  sale  of  the  land,  after  paying  all  the 
taxes  and  costs,  and  that  no  bond  was  given  by  the  purchaser, 
securing  the  payment  of  it  to  the  owner  of  the  land,  as  required  by 
the  act  of  assembly.  The  court,  as  it  appears  to  us,  were  right  in 
refusing  to  instruct  the  jury,  as  requested  by  the  counsel  for  the 
plaintiff  on  these  points.  On  the  first  point,  it  appears  from  all  the 
evidence  on  both  sides,  that  the  settlement,  improvement,  and  cul- 
tivation of  the  land,  under  which  the  plaintiff  claims  it,  were  all 
given  up  and  abandoned  entirely,  in  May,  1806,  and  the  land  and 
all  lay  desolate  from  that  time  until  1819,  when  William  Robbins, 
under  whom  the  defendant  claims,  took  possession  thereof.  The 
taxes  for  which  the  land  was  assessed  as  unseated,  and  afterwards 
sold  in  1818,  were  made  for  the  years  1814,  1315,  and  1816.  Be- 
fore the  assessment  of  these  taxes,  the  house  on  the  land,  through 
lapse  of  time  and  other  causes,  had  become  untenantable,  the 
fences  destroyed  by  fire,  and  the  clear  land  all  grown  up  with 
briars  and  bushes,  in  such  way,  that  in  1819,  it  was  so  bad,  one  of 
the  witnesses  testified,  that  he  would  rather  have  undertaken  to 
clear  the  same  quantity  of  the  land  on  it,  that  never  had  been 
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cleared,  than  that  which  had.  If  land  in  such  condition,  even  more 
unfavorable  for  being  seated  than  before  it  was  first  improved,  is 
not  to  be  regarded  as  unseated  land,  it  would  be  difficult,  if  not 
impossible  to  say,  that  it  should  ever  become  unseated  again.  And 
as  to  the  third  point,  it  appears,  that  according  to  the  calculation 
and  estimate  made  by  the  treasurer  of  the  amount  of  the  taxes  and 
the  costs  accrued  at  the  time  of  his  making  the  deed,  there  was  no 
surplus,  consequently,  no  bond  could  be  given  for  what  did  not 
appear  to  exist.  But  it  is  said  the  treasurer  committed  an  error  in 
taxing  the  costs,  by  making  them  double  the  amount  of  what  they 
really  were;  so  that  there  was  in  reality  a  surplus;  and  that  the 
mistake  of  the  officer,  in  this  respect,  will  not  excuse  the  purchaser 
from  having  given  the  bond  for  it,  and  make  the  sale  valid  without 
it.  It  was  certainly  the  peculiar  duty  of  the  officer  to  tax  the  costs. 
He  had  the  means  of  doing  it  correctly  in  his  possession,  whereas 
the  purchaser  had  not;  it  would,  therefore,  seem  to  be  nothing  more 
than  reasonable,  that  he  should  be  entrusted  with  it,  and  confided 
in  by  the  purchaser  for  that  purpose.  We  are,  therefore,  of  opin- 
ion, that  the  sale  is  valid,  notwithstanding  the  treasurer  may  have 
committed  the  error  imputed  to  him. 

The  fourth  error  is  an  exception  to  the  answers  of  the  plaintiff's 
second  and  fourth  points.  The  plaintiff  has  no  just  cause  to  com- 
plain of  these  answers;  they  were  as  favorable  to  him  as  he,  from 
the  evidence,  had  any  right  to  claim.  The  court  appears  rather  to 
have  erred  against  the  defendant  in  their  answers  on  these  points 
of  the  plaintiff,  for  they  left  it,  as  a  question  of  fact  to  the  jury,  to 
be  decided  by  them,  whether  William  Burns  was  not  bound  to 
have  paid  the  taxes  for  which  the  land  was  sold,  without  a  single 
tittle  of  evidence  to  justify  it.  It  was  claimed,  to  be  sure,  by  the 
plaintiff,  that  the  entry,  in  the  handwriting  of  the  county  treasurer, 
in  his  book,  "William  Bums,  to  pay,"  was  evidence  of  it;  but  it 
was  a  great  mistake  to  consider  this  evidence  against  William 
Burns,  for  any  purpose  whatever.  It  can,  at  most,  only  be  re- 
garded as  a  private  memorandum  made  by  the  treasurer,  and  not 
as  a  registry  of  any  official  act,  and,  therefore,  without  evidence 
being  given,  going  to  show  that  William  Burns  authorised  him.  to 
make  it,  it  proves  nothing. 

The  fifth  error  is  an  exception  to  the  answer  given  by  the  court 
to  the  eighth  point  submitted  by  the  counsel  on  behalf  of  the  de- 
fendant. By  this  point,  the  court  were  asked  to  charge  the  jury, 
that  John  Burns,  quitting  the  possession  of  the  land  in  IS  16  and 
leaving  it  entirely  vacant,  permitting  it  to  grow  up  like  a  wilderness 
again,  without  his  or  Gibson's,  who  claims  under  him,  even  paying 
taxes  for  it,  excepting  a  road  tax  paid  by  the  latter  in  1809,  until 
1S19,  when  the  defendant,  or  the  person  under  whom  he  claims, 
entered  and  took  possession  of  it,  and  even  then  not  asserting  a 
claim  or  right  to  it,  or  against  the  latter's  taking  the  possession  of 
it;  nor  doing  any  act  showing  that  he  intended  to  claim  it,  after 
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1809  until  1832,  amounted  to  an  abandonment  in  law  of  all  right 
and  claim  on  their  part,  if  they  ever  had  any.  The  court  did  not 
instruct  the  jury  that  in  law  it  was  an  abandonment,  but  left  it  to 
them  as  a  question  of  fact,  to  decide  whether  the  plaintiff  had  not 
abandoned  his  right  and  claim  to  the  land.  It  is  argued,  however, 
that  the  court  erred  in  this,  because  the  plaintiff  claimed  by  virtue 
of  a  settlement  made  under  the  act  of  the  3d  of  April  1792,  which 
became  perfect  after  a  continuous  personal  residence  thereon  for  the 
space  of  five  years,  and  in  clearing,  fencing  and  cultivating,  during 
that  period,  of  at  least  two  acres  ibr  every  hundred  intended  to  be 
claimed  by  virtue  thereof.  That  having  done  all  this,  his  personal 
residence  thereon  or  cultivation  of  the  same  was  no  longer  neces- 
sary; and  that  his  right  thereto  became  such  as  could  not  be  aban- 
doned by  mere  neglect,  which  was  the  most  that  could  be  imputed 
to  him  in  this  case.  It  may  be  that  a  person,  after  having  completed 
a  settlement  under  the  act  of  1792  upon  lands  lying  north  and  west 
of  the  Ohio  and  Allegheny  rivers,  may  not  be  required  to  continue 
and  keep  up  his  settlement  on  the  land  with  the  same  vigilance  and 
close  continuity  that  a  settler  would  be  upon  lands  in  other  parts  of 
the  state.  But  still  his  right  to  the  land  must  be  considered  as  a 
very  imperfect  one,  until  he  shall  have  paid  the  purchase-money 
for  it  to  the  state.  Settlers  had  ten  years  from  the  date  of  the  act 
within  which  they  were  not  bound  to  pay  the  purchase-money  to 
the  state,  but  after  the  expiration  of  that  period  no  further  time  was 
allowed.  Under  the  act  of  1792  the  settler  had  a  right  to  call  upon 
the  deputy-surveyor  of  the  district  within  which  his  land  lay,  and 
require  him  to  come  and  make  a  survey  thereof,  marking  at  the 
same  time  its  boundaries,  so  as  to  have  it  designated  and  set  apart 
from  all  other  lands.  Such  survey  is  considered  as  official;  and  a 
registry  of  it  being  made  and  kept  afterwards  in  the  office  of  the 
deputy-surveyor  and  that  of  his  successors,  it  enabled  any  one  who 
was  solicitous  thereafter  to  know  whether  the  land  had  been  appro- 
priated by  a  settlement  and  survey,  to  ascertain  the  fact  by  inquiry 
at  the  office  of  the  deputy-surveyor  of  the  proper  district  for  the 
time  being.  So  far  as  such  survey  may  be  considered  evidence  of 
the  intention  of  the  party  for  whom  it  is  made  to  hold  the  land  by 
settlement,  it  is  wanting  in  this  case  on  the  part  of  the  plaintiff.  It 
appears  no  such  was  ever  made.  John  Burns  left  the  land  without 
its  being  done.  Besides,  the  purchase-money,  if  he  intended  to  make 
the  land  his  own,  had  become  payable  to  the  state  some  three  years 
before  he  left  this  land.  But  it  was  shown  that  the  plaintiff  in  right 
of  Burns  paid  the  road  taxes  on  the  land  in  1809,  and  forwarded 
an  application  to  the  land  office  for  a  warrant  for  it.  This  is  relied 
on  to  show  that  the  land  was  intended  to  be  claimed  by  virtue  of 
Burns's  settlement.  This  may  be  regarded  as  very  satisfactory  evi- 
dence that  Gibson  at  that  time  did  so  intend  to  claim  the  land,  and 
to  make  Burns's  settlement  the  foundation  of  perfecting  a  title  to  it 
from  the  state;  but  as  he  stopped  short  there,  without  going  farther, 
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ceased  thereafter  to  pay  taxes  upon  the  land,  paid  no  purchase- 
money  to  the  state,  and  not  even  the  least  attention  to  the  land 
itself,  so  as  to  keep  it  in  repair,  or  have  it  fit  for  being  used  for  any 
purpose  whatever,  but  suffering  it  to  grow  up  and  to  become  per- 
fectly wild  again,  and  even  more  difficult  of  being  cleared  and 
improved  for  use  again  than  it  was  at  first;  what  possible  benefit 
could  the  first  settlement  and  improvement  of  the  land  be  of  to  the 
state  while  thus  neglected?  Is  it  not  evident  that  the  whole  object 
which  the  state  had  in  view  in  offering  the  land  for  sale,  upon  con- 
dition of  making  first  a  settlement  and  an  improvement  upon  it, 
and  then  paying  the  purchase-money  within  a  limited  period,  was 
wholly  lost  and  defeated?  It  appears  to  me  that  the  negligence  and 
want  of  attention,  on  the  part  of  the  plaintiff,  to  the  land  for  so 
great  a  lapse  of  time,  so  as  to  suffer  it  to  become  perfectly  wild 
again,  were  sufficient  not  only  to  amount  to  an  abandonment  in 
law,  and  ought  to  be  so  held  by  the  court,  but  to  warrant  the  jury 
in  finding  that  he  intended  to  abandon  all  his  right  and  claim  to  it. 
We  therefore  think  the  court  below  committed  no  error  on  this 
point,  that  the  plaintiff  has  any  cause  to  complain  of.  Our  opinion 
on  this  point  seems  to  render  the  consideration  of  the  remaining 
errors  unnecessary;  but  if  it  were  necessary  to  express  an  opinion 
in  regard  to  them  we  would  say,  that  there  is  nothing  in  them  which 
would  justify  a  reversal  of  the  judgment. 
Judgment  affirmed. 


Summers  against  Wallace. 

A  written  interrogatory  in  language  which  indicates  to  the  witness  the  answer 
which  the  party  propounding  it  wishes  to  have,  is  leading,  and  an  answer  to  it 
can  not  be  read  in  evidence:  but  the  indication  must  be  distinct,  otherwise  it  is 
error  to  reject  the  answer. 

It  is  not  a  good  objection  to  a  deposition  taken  upon  a  commission  to  another 
state,  that  it  was  not  marked  "filed"  in  the  office  upon  ite  return,  if  it  was  filed 
in  fact,  and  brought  into  court  by  the  officer  upon  the  trial. 

A  vendor  of  land  released  from  his  covenants  as  to  title  is  a  competent  wit- 
ness for  the  vendee  in  an  ejectment  against  a  third  person  for  part  of  the  property 
sold. 

ERROR  to  the  common  pleas  of  Washington  county. 

Alexander  Summers  against  Oliver  Wallace.  Ejectment  for  a 
small  piece  of  land  with  a  saw-mill  upon  it.  The  original  title 
admitted  to  have  been  in  James  Brownlee,  who  conveyed  the  same 
to  Thomas  and  Alexander  Summers,  and  upon  the  death  of  Thomas 
he  devised  his  interest  to  Alexander  Summers,  the  plaintiff. 
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The  defendant  alleged  that  prior  to  the  sale  to  Summers  he  had 
purchased  by  parol  from  James  Brownlee  the  site  of  the  saw-mill, 
had  paid  the  purchase-money,  received  the  possession  and  built  the 
mill;  and  gave  some  evidence  to  establish  these  facts. 

The  plaintiff  offered  in  evidence  the  deposition  of  Samuel  Lowry, 
taken  upon  a  commission  to  Ohio:  the  defendant  objected  to  the 
second  interrogatory  and  its  answer  because  the  interrogatory  was 
a  leading  one;  it  was  as  follows: 

"  Question  2.  Did  you  ever  hear  the  defendant  state  the  terms  on 
which  he  held  or  was  to  have  the  property  on  which  he  erected  the 
saw-mill  adjoining  Taylorstown?  If  so  state  fully  and  particularly 
whether  he  said  he  had  purchased  the  ground  and  mill  seat  or  was 
only  to  hold  it  till  he  was  paid  for  his  trouble  and  expense,  or  what 
he  said  about  it?" 

"  Answer.  He  says  that  he  stopped  at  the  saw-mill  when  the  de- 
fendant was  building  it,  and  inquired  of  defendant  if  he  had  bought 
the  ground:  defendant  said  he  had  not;  that  he  was  not  able  to  buy 
a  cat:  the  defendant  stated  further  that  Brownlee  had  given  him 
the  privilege  of  building  the  saw-mill  and  of  using  the  water  that 
was  not  needed  for  the  grist-mill:  that  he  could  build  it  himself 
without  a  millwright,  and  it  would  not  cost  him  much;  and  that  if 
it  did  not  do  so  well  he  might,  maybe,  do  his  own  sawing." 

The  court  sustained  the  objection  and  overruled  that  part  of  the 
testimony. 

To  this  opinion  of  the  court  the  plaintiff  excepted. 

The  plaintiff  further  offered  the  deposition  of  James  M'Cleary, 
taken  upon  a  commission  to  Ohio.  The  defendant  objected  to  it 
because  it  did  not  appear  to  have  been  regularly  returned  and 
marked  "filed"  by  the  prothonotary.  The  facts  were  that  it  had 
been  returned  and  had  been  read  in  evidence  before  arbitrators  on 
the  trial  of  the  cause,  but  it  had  never  been  marked  "filed"  by  the 
prothonotary;  and  it  was  brought  into  court  by  the  prothonotary 
with  the  other  papers  on  the  trial.  The  court  rejected  it  and  sealed 
another  bill  of  exceptions. 

The  plaintiff  further  offered  James  Brownlee,  from  whom  he 
purchased  the  property,  as  a  witness.  The  agreement  between 
Brownlee  and  the  plaintiff  for  the  sale  of  the  property  contained 
this  clause:  "If  Brownlee  does  not  give  possession  of  the  saw-mill 
the  1st  of  April  next,  Summers  is  to  keep  back  200  dollars  until 
they  get  possession  of  it."  The  defendant  objected  to  the  compe- 
tency of  the  witness,  whereupon  the  following  release  was  executed 
by  Summers: 

"  Know  all  men  by  these  presents,  that  Alexander  Summers,  for 
and  in  consideration  of  the  sum  of  one  dollar  to  him  in  hand  paid, 
the  receipt  of  which  he  doth  hereby  acknowledge,  hath  remised, 
released  and  forever  quit-claimed,  and  by  these  presents  doth  hereby 
release,  remise  and  forever  quit-claim  James  Brownlee,  Esq.,  from 
all  liability  for  and  on  account  of  his  not  delivering  to  him  the  pos- 
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session  of  the  saw-mill  sold  to  the  said  Alexander  and  Thomas 
Summers  by  articles  of  agreement  dated  the  1st  day  of  May  1834, 
and  doth  waive  all  claim  to  any  benefit  which  might  be  derived 
from  the  following  clause  in  the  said  article,  viz. '  If  Brownlee  does 
not  give  possession  of  the  saw-mill  on  the  1st  of  April  1835,  Sum- 
mers are  to  keep  back  two  hundred  dollars  until  they  get  possession 
of  it.'  He  doth  hereby  further  release  the  said  Brownlee  from  all 
liability  for  and  on  account  of  the  covenant  of  warranty  contained 
in  the  deed  made  by  the  said  Brownlee  to  the  said  Thomas  and 
Alexander  Summers  dated  the  13th  of  June  1834,  so  far  as  regards 
the  saw-mill  in  the  possession  of  Oliver  Wallace. 

"  The  within  named  Alexander  Summers  doth  further  hereby 
waive  all  objection  to  the  payment  of  the  balance  of  purchase- 
money,  under  the  article  of  agreement  within  referred  to,  for  and  on 
account  of  any  defect  in  the  title  of  the  saw-mill.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  seal  this  8th  day  of  No- 
vember 1837." 

Each  of  the  bills  of  exception  was  the  subject  of  an  assignment 
of  error. 

M'Kennan  fy  Leet,  for  plaintiff  in  error,  that  the  interrogatory 
was  not  leading,  cited  6  Binn.  490;  3  Binn.  131. 

Baird,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned,  is  an  exception  to  the 
opinion  of  the  court,  overruling  the  reading  in  evidence  to  the  jury, 
the  second  interrogatory,  and  the  answer  thereto  of  Samuel  Lowry, 
a  witness  on  behalf  of  the  plaintiff,  residing  in  the  State  of  Ohio, 
whose  evidence  had  been  taken  in  the  cause,  under  a  commission 
taken  out  for  that  purpose.  The  interrogatory  is  in  the  following 
words:  "  Did  you  ever  hear  the  defendant  state  the  terms  on  which 
he  held,  or  was  to  have  the  property,  on  which  he  erected  the  saw- 
mill adjoining  Taylorstown?  If  so,  state  fully  and  particularly, 
whether  he  said  he  had  purchased  the  ground  and  mill-site,  or  was 
only  to  hold  it  till  he  was  paid  for  his  trouble  and  expense,  or  what 
he  said  about  it."  The  counsel  for  the  defendant,  alleged  that  it 
was  leading,  and  upon  that  ground  objected  to  it,  and  the  answer 
thereto  being  read  in  evidence;  and  the  court  being  of  the  same 
opinion  sustained  the  objection.  In  order  to  determine  whether 
the  court  below  decided  correctly,  it  becomes  necessary  to  ascer- 
tain the  character  of  a  leading  interrogatory,  and  what  have  been 
deemed  such.  Willis,  in  his  Digest  of  the  Rules  and  Practice  as  to 
Interrogatories  for  the  Examination  of  Witnesses,  p.  7,  says  the 
following  are  accounted  leading:  "  Did  you  not  do  or  see  such  or 
such  a  thing?  Did  you  not  see  this?  Did  you  not  hear  that?"  &c. 
And  he  adds,  from  14  Vin.  Abr.  tit.  Interr.  (B)  pi.  6,  and  note 
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thereto,  "  so  are  all  such  as  are  too  particular,  or  seem  to  point  to 
one  side  of  the  question  more  than  the  other."  He  refers,  in  the 
margin,  to  Curs.  Can.  242;  Pr.  Reg.  (ed.  Wyat.)  258;  Harr.  Pr. 
(ed.  Nowl.)  259;  Hind's  Pr.  317;  1  Eg.  Ca.  Mr.  232,  (ed.  1727,) 
and  General  Orders  in  Chan,  by  Beames,  272,  note;  Viner'sJibr. 
tit.  Inlerr.  From  the  authorities  relating  to  this  point,  and  the 
reason  why  leading  interrogatories  and  the  answers  thereto  are 
suppressed,  and  not  permitted  to  be  read  in  evidence,  the  following 
rule  on  the  subject,  I  take  it,  may  fairly  be  deduced;  That  where- 
ever  the  interrogatory  is  couched  in  such  terms  as  to  indicate  dis- 
tinctly to  the  witness  the  answer,  that  the  party  propounding  it, 
wishes  him  to  give,  it  will  be  held  leading.  The  examples  given 
by  Mr.  Willis,  which  have  been  accounted  leading,  are  clearly  of 
this  description.  The  clause,  in  the  interrogatory  in  question,  to 
which  exception  is  taken  as  being  leading,  is,  "  or  was  only  to  hold 
it  till  he  was  paid  for  his  trouble  and  expense."  If  this  clause  had 
been  "  or  did  he  not  say  that  he  was  only  to  hold  it  till,"  &c.,  I 
should,  without  doubt,  have  considered  it  leading;  but  drawn  as  it 
is,  and  taken  in  connection  with  the  context,  and  especially  the 
sequel,  I  can  not  think  it  leading,  or  so  indicating  distinctly  to  the 
witness,  the  answer  which  the  plaintiff  wished  him  to  give.  The 
court,  therefore,  erred  in  rejecting  the  interrogatory  and  answer  to  it. 
The  second  error  is  also  an  exception  to  the  decision  of  the  court, 
in  rejecting  the  testimony  of  James  M'Cleary,  another  witness  for 
the  plaintiff,  residing  in  the  State  of  Ohio,  which  had  been  regu- 
larly taken  under  a  commission  issued  according  to  an  order  of  the 
court  for  that  purpose.  The  objection  to  this  testimony  being  read 
to  the  jury  was,  that  though  returned  into  the  office  of  the  protho- 
notary,  and  found  there  at  the  time  of  the  trial,  it  was  not  en- 
dorsed "  filed"  by  the  prothonotary,  nor  any  entry  made  by  him,  of 
its  having  been  filed  in  his  office,  according  to  an  existing  rule  of 
the  court,  as  it  was  alleged,  requiring  this  to  be  done.  The  exist- 
ence of  such  a  rule  was  denied  by  the  plaintiff's  counsel,  and  from 
the  rules  of  the  court,  as  produced,  it  would  rather  appear,  that  no 
such  rule  existed  prior  to  the  trial  of  the  cause,  though  one  to  that 
effect  has  been  made  since.  But  independent  of  this,  what  is  the 
object  of  such  a  rule?  Is  it  not  to  show  that  the  commission  has 
been  returned  and  filed  in  the  office  of  the  prothonotary.  But 
when  the  prothonotary  produces  the  commission  on  the  trial  of  the 
cause  from  the  files  of  his  office,  though  it  does  not  bear  his  mark 
of  having  been  filed,  and  he  has  made  no  entry  of  the  kind,  is  not 
the  fact  of  its  being  found  by  him  on  the  files  of  his  office,  as  con- 
clusive of  its  having  been  returned  and  filed  there  as  if  he  had 
marked  it  so,  or  made  an  entry  in  his  docket  to  that  effect?  Be- 
sides, in  such  case,  the  want  of  such  endorsement  or  entry  might 
fairly  be  presumed  to  have  arisen  from  the  omission  of  the  protho- 
notary himself,  unless  something  were  shown  to  rebut  it;  and  would 
be  unreasonable  to  deprive  the  party  of  the  benefit  of  his  evidence, 
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for  such  an  omission  of  the  clerk;  and  particularly  in  such  a  case  as 
the  present,  where  the  adverse  party  was  not  only  fully  apprised, 
long  before  the  trial  of  the  cause  in  court,  of  the  fact  of  the  com- 
mission having  been  executed,  returned,  and  filed,  but  of  the  con- 
tents of  the  testimony  of  the  witness,  so  that  he  had  ample  time 
and  opportunity  offered  him  to  meet  and  disprove  it  if  he  could. 
We,  therefore,  think  that  the  testimony  ought  to  have  been  admit- 
ted, and  that  the  court  erred  in  rejecting  it. 

The  third  error  is  an  exception  to  the  decision  of  the  court,  re- 
jecting James  Brownlee,  offered  as  a  witness  on  the  part  of  the 
plaintiff,  upon  an  objection  made  to  his  competency  by -the  defend- 
ant, on  the  ground  that  he  was  interested  in  the  result  of  the  trial. 
We  are  unable  to  perceive  that  James  Brownlee  will  either  gain 
or  lose  by  the  event  of  this  suit,  let  it  be  decided  either  for  or  against 
the  plaintiff.  Though  the  plaintiff  derives  his  claim  to  the  land 
from  him,  yet  the  release  which  the  plaintiff  has  given,  protects 
him  from  all  claim  or  liability  to  the  plaintiff,  even  if  he  should 
lose  the  land.  As  to  the  200  dollars,  part  of  the  consideration  of 
the  purchase-money  of  the  whole  tract,  which  was,  by  the  terms  of 
the  agreement  for  the  purchase,  not  to  be  paid  unless  the  plaintiff 
should  get  the  land  in  dispute,  the  plaintiff  again  by  a  deed  on  his 
part,  has  waived  this  objection  to  the  payment  of  the  200  dollars: 
and,  consequently,  is  liable  and  bound  to  pay  these  200  dollars, 
whether  he  succeeds  in  recovering  the  land  or  not.  Brownlee,  there- 
fore, if  he  had  not  assigned,  and  thus  parted  with  his  right  to  these 
200  dollars,  would,  at  most,  be  nothing  more  than  a  creditor  of  the 
plaintiff,  whose  means  for  paying  Brownlee,  might  be  increased  by 
a  recovery  of  the  land;  but  this  is  too  remote  an  interest  to  affect 
the  competency  of  the  latter  as  a  witness  in  the  cause.  We, 
therefore,  think  that  Brownlee  was  a  competent  witness,  and  ought 
to  have  been  admitted  to  testify. 

The  fourth  error,  which  is  the  last,  does  not  appear  to  us  to  con- 
tain any  thing  which  would  warrant  a  reversal  of  the  judgment. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


ix. — P 
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Barnett  Township  against  Jefferson  County. 

Road  taxes  upon  unseated  lands  assessed  and  payable  by  the  county  to  a  town- 
ship, before  the  division  of  it,  in  pursuance  of  the  sixth  section  of  the  act  of  the 
13th  of  March,  1815,  shall  be  paid  to  the  same  township  after  the  division, 
although  the  lands  lay  within  the  new  township,  and  the  taxes  were  collected 
after  its  erection. 

ERROR  to  the  common  pleas  of  Jefferson  county. 

The  Supervisors  of  Barnett  Township  against  The  Commission- 
ers of  Jefferson  County.  *ftssumpsit. 

Barnett  township,  previously  to  February  sessions  of  the  court  of 
quarter  sessions  of  the  peace  of  Jefferson  county  in  the  year  1832, 
formed  a  part  of  the  territory  of  Rose  township.  At  that  session 
of  the  court,  Rose  township  was  divided,  and  Barnett  township 
erected  into  a  new  township  out  of  it.  But  prior  to  that,  for  five 
or  six  years,  the  unseated  lands  lying  within  that  portion  of  Rose 
township,  which  was  subsequently  erected  into  Barnett  township, 
amounting  to  upwards  of  fifty  tracts,  had  been  assessed  for  road 
taxes,  as  the  property  of  individuals,  by  the  supervisors  of  Rose 
township,  within  which  the  lands  then  lay,  until  they  were  sold 
and  purchased  in  by  the  commissioners  of  the  county,  on  account 
of  taxes  assessed  and  due  upon  them;  and  after  such  sale,  were 
charged  by  them  with  road  taxes  for  Rose  township  up  to  Febru- 
ary 1832.  These  lands,  after  the  erection  of  Barnett  township, 
were  either  redeemed  by  the  former  owners,  or  sold  by  the  com- 
missioners of  the  county,  and  the  moneys  charged  upon  them  for 
road  taxes  were  thus  collected  by  the  commissioners.  The  super- 
visors of  Barnett  township  claim,  that  notwithstanding  the  taxes 
werecharged  upon  the  lands,  while  they  remained  within  Rose  town- 
ship, yet,  inasmuch  as  they  did  not  become  payable,  or,  at  least,  the 
payment  of  them  could  not  be  enforced,  until  after  the  erection  of 
their  township,  and  as  the  lands,  from  which  they  were  collected, 
lay  all  within  the  bounds  of  their  township,  they  are  entitled  to 
receive  the  amount  for  the  purpose  of  making  and  repairing  the 
roads  and  highway  of  Barnett  township.  Whether  they  are  so 
entitled  was  the  only  question  presented  and  which  the  court  below 
determined  against  the  plaintiff. 

Biiffmglon,  for  plaintiff  in  error,  referred  to  the  acts  of  1815  and 
1824,  on  the  subject,  and  cited  3  Watts  394;  5  Serg.  fy  Rawle  117. 

Arthurs,  for  defendant  in  error,  referred  also  to  the  acts  of  1802 
and  1811,  Purd.  Dig.  (1830)  804. 
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The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiffs  contend,  that  the  money  in  contro- 
versy having  been  collected  since  the  erection  of  their  township, 
from  lands  lying  within  it,  it  is  but  just  and  reasonable  that  they 
should  have  the  use  of  them,  for  making  and  repairing  the  roads 
and  highways  therein.  And  in  further  support  of  their  claim,  they 
rely  upon  the  words  in  the  latter  part  of  the  sixth  section  of  the  act 
of  the  13th  of  March  1815,  amending  the  act  directing  the  mode 
of  selling  unseated  lands  for  taxes,  which  directs  that  "  the  mo- 
neys so  received  for  road  taxes  shall  be  paid  to  the  supervisors  of 
the  roads  of  the  township  within  which  such  lands  shall  lie,  on 
orders  to  be  drawn  by  the  county  commissioners  on  the  treasurer, 
to  be  applied  by  them  in  making  and  repairing  the  roads  and  high- 
ways in  their  respective  townships."  But  to  give  these  words 
"  the  township  within  which  such  lands  shall  lie,"  the  construction 
that  is  contended  for  on  behalf  of  the  plaintiffs,  would  change  the 
object  and  use  for  which  the  moneys  in  question  were  assessed  and 
charged  on  the  lands  from  which  they  were  raised,  either  by  a 
sale  thereof,  or  payment  by  the  owners.  They  were  cleanly  assessed 
and  charged  for  the  use,  in  the  first  instance,  of  Rose  township; 
and  had  the  sums  charged  been  paid  then,  they  must  unquestion- 
ably have  been  paid  over  to  the  supervisors  of  that  township.  Bar- 
nett township  had  no  existence  then,  and,  of  course,  could  pretend 
no  claim.  It  would,  therefore,  seem  to  be  going  beyond  what  was 
intended  by  the  legislature  to  give  such  construction  to  those  words. 
There  is  certainly  no  other  clause  to  be  found  in  any  of  the  acts  on 
this  subject,  or  if  there  be  it  has  not  been  brought  to  our  notice, 
which  would  seem  to  indicate  such  intention.  The  eighth  section, 
however,  of  the  same  act,  which  enacts  that  "any  board  of  com- 
missioners may  direct  the  treasurer  of  the  proper  county  to  receive 
in  advance,  for  any  term  not  exceeding  six  years,  a  sum  which,  in 
their  estimation  shall  be  equal  to  the  taxes  that  ought  to  be  im- 
posed on  any  such  lands,  during  the  period  for  which  they  shall  so 
compound  with  the  owners  as  aforesaid,"  goes  to  show  pretty 
clearly  that  such  could  not  have  been  the  design  of  the  legislature. 
Because,  in  such  case,  the  supervisors  of  the  township,  where  the 
lands  were  situated  at  the  time  of  the  composition  made,  would 
become  entitled  to  receive  each  year's  proportion  of  such  composi- 
tion-money as  the  year  came  round,  as  long  as  the  township  should 
remain  undivided,  and  they  had  occasion  to  require  that  such  lands 
should  be  charged  with  taxes  for  the  purpose  of  making  and  re- 
pairing the  roads  and  highways  within  their  township.  It  is  the 
township,  that  is  authorised  by  law  in  such  case,  either  to  make 
the  charge,  or  to  require  that  it  shall  be  made  upon  the  lands,  that 
would  seem  to  have  the  right  to  receive  it,  when  it  shall  be  after- 
wards paid  or  collected.  The  money  here,  as  I  have  already  said, 
was  clearly  charged  on  the  lands  for  the  benefit  of  Rose  township. 
Rose  township  must,  therefore,  be  considered  as  entitled  to  receive 
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it,  unless  there  be  something  contained  in  the  acts  of  assembly  on 
the  subject,  forbidding  or  making  a  different  appropriation  of  it. 
We,  however,  are  unable  to  discover  any  thing  which  would  seem 
to  require  or  justify  such  prohibition  or  change  of  appropriation. 
The  clause  recited  above,  and  relied  on  by  the  plaintiffs  will  bear  a 
construction  different  from  what  their  counsel  would  have  us  put 
on  it;  and  one,  which  is  not  only  in  favor  of  Rose  township,  but 
seems  to  accord  better  with  the  whole  subject  matter,  and  the 
other  provisions  of  the  various  acts  relating  to  it.  That  construc- 
tion is  this:  that  the  money  when  received,  shall  be  paid  to  the 
supervisors  of  the  roads  of  the  township,  within  which  the  lands 
shall  lie  at  the  time  it  was  assessed  or  charged  upon  them.  Rose 
township,  under  this  interpretation,  must  be  considered  as  entitled 
to  the  money  in  question:  and  in  respect  to  it  must  also  be  taken 
to  be  the  same  artificial  person  now  that  it  was  before  the  erection 
of  Barnett  township;  so  that  any  right  which  became  vested  in  it 
before  the  division,  must  still  be  held  to  belong  to  itj  unless  ex- 
pressly taken  away,  which  does  not  appear  to  be  the  case  here. 
Judgment  affirmed. 
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Robinson  against  Zollinger.* 

The  orphans'  court  have  not  jurisdiction  of  a  petition  for  the  appointment  of 
a  guardian  for  a  minor,  while  there  is  a  testamentary  guardian  who  had  neither 
resigned  nor  been  removed:  an  appointment  under  such  circumstances  is  a  nul- 
lity. 

The  orphans'  court  may  direct  an  issue  to  the  common  pleas  for  the  trial  of 
facts  contested  in  a  proceeding  regularly  before  them,  but  they  cannot  send  a 
case  for  their  opinion  on  a  point  of  law;  nor  ought  the  latter  court  to  entertain 
any  issue  improvidently  directed  to  them. 

When  and  how  the  fitness  of  such  an  issue  will  be  recognized  in  this  court, 
stated. 

ERROR  to  the  common  pleas  of  Jl 'dams  county. 

Isaac  Robinson  and  Moses  M'Clean  against  George  Zollinger. 
Issue  directed  by  the  orphans'  court,  to  try  whether  the  plaintiff, 
Isaac  Robinson,  is  duly  arid  legally  the  guardian  of  Louisa  H. 
Myers. 

Henry  Myers,  by  his  last  will  and  testament,  devised  certain 
estate  to  his  daughters,  Louisa  H.  Myers  and  Mary  Ann  Myers-, 
and  appointed  Mary  Myers  and  George  Zollinger  to  be  their  guar- 

*  This  case  belongs  properly  to  vol.  viii,  but  was  omitted  by  mistake. 
IX. — P* 
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dians  and  the  executors  of  his  will,  by  which  he  directed,  "  that  if 
either  of  the  said  executors  die  or  should  not  appropriate  the 
money  and  property  to  the  best  advantage,  then  it  is  my  wish  that 
the  court  will  appoint  guardians  for  my  two  daughters."  The 
will  was  proved,  on  the  19th  of  December  1836.  On  the  28th  of 
August  1838,  Mary  Myers,  the  executrix,  presented  a  petition  to 
the  orphans'  court,  representing  that  she  lived  at  a  distance  from 
the  estate,  and  that  George  Zollinger  resided  at  a  distance  also,  and 
in  the  state  of  Maryland,  and  that  the  interest  of  the  minors  was 
suffering  for  want  of  attention,  and  praying  the  court  to  appoint 
suitable  persons  to  be  guardians  of  the  said  minors.  Whereupon 
the  court  appointed  Isaac  Robinson  to  be  guardian  of  the  person 
and  estate  of  Louisa  H.  Myers  and  another  person  to  be  guardian 
of  the  other  minor. 

These  facts  were  stated  in  the  nature  of  a  special  verdict,  but 
how  the  question  arose  in  the  orphans'  court,  or  for  what  purpose 
the  decision  was  necessary,  did  not  appear  in  the  case. 

Durkee,  president,  rendered  a  judgment  for  the  defendant, 
on  the  ground,  that  the  proceeding  of  the  orphans'  court,  in  the 
appointment  of  the  plaintiff,  without  notice  to  the  defendant  and 
without  his  previous  removal,  was  a  nullity. 

Reed,  for  plaintiff  in  error. 
Cooper,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Did  the  plaintiff's  appointment  come  before  us 
collaterally,  and  were  it  founded  on  a  removal  of  the  testamentary 
guardian  as  a  preliminary  step,  it  might  make  a  question  of  some 
perplexity.  On  the  principle  of  Tarbox  v.  Hayes,  6  fVatls  398, 
the  judgment  of  a  court  of  competent  jurisdiction,  may  not  be 
avoided  in  a  collateral  proceeding,  though  the  party  affected  were 
neither  summoned  nor  heard;  which  accords  with  Ravenscroft  v. 
Ravenscroft,  1  Lev.  305,  where  in  a  proceeding  which  bears  a 
close  resemblance  to  the  present,  administration  granted  without 
citing  the  necessary  parties,  was  held  to  be  voidable  but  not  void. 
The  principle  is  an  elementary  one;  and  in  all  such  cases  the  dis- 
tinction between  collateral  examination  and  direct  revision,  must 
be  kept  in  view,  for  it  furnishes  a  clue  to  the  decisions.  It  is  im- 
portant, therefore,  to  understand  how  the  point  is  before  us.  It 
was  originally  started  in  the  orphans'  court;  but  how,  or  on  what 
occasion,  the  record  does  not  show.  That  court  has  an  undoubted 
right  to  direct  an  issue  to  the  common  pleas  for  the  trial  of  facts 
contested  in  a  proceeding  regularly  before  it;  and  presuming  that 
it  did  its  duty  in  this  instance,  we  are  not  to  suppose  that  it  abused 
its  power  by  lending  its  assistance  to  the  settlement  of  a  hypotheti- 
cal point,  however  convenient  it  might  be  to  the  parties;  or  that 
the  common  pleas  would  have  received  the  issue  had  it  been  im- 
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providently  directed.  But  though  the  right  of  the  orphans'  court 
to  direct  an  issue  for  the  trial  of  facts  in  a  proper  case,  is  undeni- 
able, it  has  no  pretence  of  right  to  send  a  case,  as  a  chancellor 
may,  to  the  judges  for  their  opinion  on  a  point  of  law;  and  yet 
there  was  no  disputable  fact  involved  in  the  present  instance.  Still, 
though  it  is  proper  to  suggest  to  that  court  the  propriety,  if  not  the 
necessity  of  looking  more  narrowly  into  the  nature  and  extent  of 
its  power  in  time  to  come,  we  must  take  it  that  this  issue  was  in- 
tended to  be  made  the  foundation  of  its  subsequent  action  in  the 
revision  of  its  appointment;  so  that  the  legality  of  it  comes  before 
us  directly  and  not  collaterally.  The  issue  was  certainly  a  strange 
one;  and  it  is  only  in  this  aspect  that  the  fitness  of  it  is  perceived. 
_  Now,  though  it  was  declared  in  Ravenscroft  v.  Ravenscroft,  that  a 
*  grant  of  administration  without  citation  of  parties,  cannot  be  treated 
as  a  void  one  in  a  collateral  proceeding,  the  appointment  may  be 
declared  void  here  as  it  comes  before  us  directly;  and  it  would  be 
void  even  had  the  testamentary  guardian  been  irregularly  removed 
to  make  way  for  it.  But  he  was  not  removed;  and,  as  there  was 
no  vacancy,  the  orphans'  court  had  no  jurisdiction.  Thus  if  ad- 
ministration cum  testumento  annexo  be  granted  before  renuncia- 
tion by  the  executor,  a  sale  by  the  administrator  is  simply  void. 
Abrams  v.  Cunningham,  2  Lev.  182;  S.  C.,  2  Mod.  186;  and  the 
same  principle  was  ruled  in  Baxter  and  Beale's  Case,  1  Leon.  90. 
Now  it  will  not  be  pretended,  in  our  case,  that  the  testamentary 
guardian  was  superseded  ipso  facto  by  the  order  of  appointment; 
and  as  there  had  been  no  precedent  resignation  or  sentence  of  re- 
moval, the  court  had  not  jurisdiction.  There  could  not  be  double 
sets  of  guardians  acting  by  colour  of  authority,  but  in  opposite 
rights,  and  deriving  title  from  inconsistent  sources;  for  to  hold  the 
acts  of  the  one  to  be  good  in  the  first  instance,  and  those  of  the 
others  to  be  good  altogether,  would  lead  to  collision  and  inextrica- 
ble confusion.  The  plaintiffs  were  appointed  as  in  the  case  of  an 
ordinary  vacancy;  and  as  the  court  had  not  jurisdiction,  its  ap- 
pointment is  a  nullity. 
Judgment  affirmed. 
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Wright  against  Guier. 

An  action  of  trover  and  conversion  will  lie  by  the  owner  of  the  legal  title  to 
land,  to  recover  the  value  of  wood  cut  upon  it  by  a  trespasser:  and  he  who  pur- 
chased the  land  at  a  sheriff's  sale  as  the  property  of  one  who  had  trespassed 
upon  it  by  cutting  timber,  and  in  pursuance  of  his  purchase  continued  to  cut 
timber  from  it  also,  at  the  same  time  owning  and  occupying  adjoining  lands,  in- 
cluded in  the  same  deed  from  the  sheriff,  has  not  such  a  colourable  title  or  pos- 
session as  will  protect  him  from  this  form  of  action. 

Constructive  possession  of  unoccupied  land  is  sufficient  to  support  trover  for 
the  asportation  and  conversion  of  trees  felled  thereon  by  a  trespasser. 

There  is  no  difference,  as  regards  occupancy,  between  a  solitary  trespass  and 
repeated  trespasses;  and  the  occupancy  of  a  trespasser  who  does  not  cultivate 
and  enclose,  continues  no  longer  than  he  remains  in  contact  with  the  soil. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  trover  and  conversion  brought  by  Sarah 
Ann  Guier,  administratrix  of  Adam  Guier,  deceased,  against 
Franklin  Wright  and  Henry  M.  Bayard,  for  a  large  quantity  of 
cord  wood  cut  upon  the  land  of  the  plaintiff's  intestate. 

The  legal  title  to  the  land  was  clearly  in  the  plaintiff,  and  it  was 
situate  near  to  the  "  Victoria  Iron  Works"  of  the  defendants,  and 
adjoining  their  lands. 

The  question  of  law  raised  in  the  case  was,  whether  the  defend- 
ants had  not  such  a  colourable  title  to  and  possession  of  the  land, 
as  protected  them  from  a  recovery  in  this  form  of  action.  Their 
evidence  on  that  subject  was  as  follows: 

The  defendants  then  called  William  Clark,  Jun.,  a  witness,  who 
being  duly  sworn  said,  I  believe  Cardon  started  Victoria  Iron  Works 
in  the  year  1829;  I  went  to  live  at  the  works  in  January  1831;  I 
know  the  tract  of  land  in  question,  Halberstadt  or  Cooper  tract; 
Cardon  told  me  this  tract  of  land  belonged  to  him.  We  had  wood 
cut  on  it,  and  made  coal  and  used  the  coal,  made  rails  on  it.  We 
had  a  great  deal  of  chestnut  oak  bark  taken  from  it  and  hauled  to 
the  tannery  by  Garden's  hands  and  teams;  he  sold  the  bark.  Tim- 
ber was  taken  from  it  for  building  purposes;  had  shingles  made  on 
it.  They  were  cutting  on  this  land  at  the  time  I  went  there,  Mr. 
Cardon's  hands,  that  continued  until  the  spring  of  1833,  when  I  left 
there. 

On  cross  examination  by  plaintiff's  counsel,  this  witness  further 
said: 

No  improvement  on  this  tract;  there  had  been  a  house,  none 
standing  at  this  time;  do  not  know  who  built  it;  it  had  fallen  down 
before  Cardon  came  there;  do  not  know  of  any  person  beside  Car- 
don cutting  limber  on  this  tract.  Cardon  never  told  me  how  he 
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claimed  this  property;  the  north  line  of  the  tract  is  within  a  quarter 
of  a  mile  of  the  furnace;  I  knew  pretty  near  where  the  north  line 
ran;  I  think  there  was  an  improvement  on  the  George  Cooper  tract; 
I  employed  hands  for  Cardon  to  cut  wood  on  this  land;  Cardon  was 
in  possession  of  Victoria  Iron  Works  in  May  and  June  1832;  he 
was  then  cutting  off  bark  from  this  land. 

The  defendants  then  gave  in  evidence  the  record  of  a  judgment 
in  the  common  pleas  of  Dauphin  county  to  August  term  1832,  No. 
75.  The  President  Directors  and  Company  of  the  Bank  of  Penn- 
sylvania v.  Alexander  Cardon.  May  18,  1832,  Judgment  for 
22,750  dollars,  real  debt  11,375  dollars.  Also,  a.  fieri  facias  on  the 
above  judgment  to  November  Term  1833,  No.  47,  with  the  follow- 
ing levy  and  return,  indorsed,  viz. 

"  Levied  on  two  certain  forges  and  one  furnace,  called  Victoria 
Iron  Works,  and  about  1600  acres  of  land  attached  thereto,  situate 
in  Rush  township,  Dauphin  county,  bounded  by  lands  of  the  heirs 
of  Joseph  Weim  on  the  west,  Peter's  Mountain  on  the  north,  lands 
now  or  late  of  George  Shiley's  heirs  on  the  east,  and  lands  of  the 
Dauphin  and  Susquehanna  Coal  Company  on  the  south,  on  which 
is  erected,  in  addition  to  the  forges  and  furnace,  a  convenient  frame 
house,  &c.  &c." 

Also,  venditioni  exponas  to  January  Term  1834,  No.  15,  re- 
turned:— "  Real  estate  sold  for  12,202  dollars  73  cents,  after  deduct- 
ing costs.  J.  Fox,  Sheriff." 

Also,  deed  from  John  Fox,  Esq.,  sheriff  of  Dauphin  county,  to 
Henry  M.  Bayard,  for  Victoria  Iron  Works  and  1600  acres  of  land, 
bounded  and  described  as  in  the  levy-deed  dated  January  28,  1834, 
and  recorded. 

Also,  deed  from  Henry  M.  Bayard  to  Franklin  Wright  for  one 
moiety  of  Victoria  Iron  Works  and  lands  thereto  belonging,  dated 
October  17,  1835,  and  recorded. 

Defendants  then  called  William  Clark,  Jun.  again,  who,  upon 
being  shown  the  above  mentioned  deed  from  Sheriff  Fox  to  Henry 
M.  Bayard,  said,  this  land  in  question  is  included  in  the  boundaries 
described  in  that  deed. 

The  court  below  (Blythe,  president)  thus  instructed  the  jury: 

"  It  appears  that  Cardon  cut  wood  on  this  land  two  or  three 
years;  that  defendants  purchased  Garden's  interest  in  Victoria  Iron 
Works,  with  the  lands  belonging  thereto;  that,  agreeably  to  the 
testimony  of  William  Clark,  Jun.,  the  description  in  the  levy  under 
which  Garden's  property  was  sold,  would  include  this  land;  that 
the  defendants  cut  wood  on  this  land  after  they  bought,  one  season. 
It  appears  to  me  that  defendants  have  not  shown  such  a  possession 
of  the  land  as  would  make  them  liable  to  an  action  of  ejectment, 
and  that  the  objection  is  not  valid.  If  you  find  for  the  plaintiff, 
you  will  assess  the  value  of  the  wood  converted  to  their  own  use 
by  defendants,  fixing  the  value  at  what  it  was  practically  worth  at 
the  place  where  it  was  converted.  You  will  not  allow  any  thing 
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for  the  trespass  in  cutting  the  timber,  that  is  waived  by  bringing 
the  action  in  this  form." 

Foster,  for  plaintiff  in  error,  cited  3  JBinn.  54;  3  Serg.  4*  Raivle 
509;  6  Serg.  fy  Rawle  476;  10  Serg.  fy  Rawle  114. 

Johnston,  for  defendant  in  error,  cited  2  Rawle  392.  415;  1 
Watts  533;  Bull.  N.  P.  32,  notes ;  Cro.  Car.  242;  2  Set.  N.  P. 
517;  7  Term  Rep.  11.  15;  1  Hall's  Jour.  Juris.  256;  2  Watts 
23. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — Though  trover  is  said  not  to  be  a  proper  action 
to  try  title  to  land,  it  is  certain  that  it  may  be  supported  for  the 
price  of  what  was  a  part  of  the  freehold,  converted  after  severance 
from  it,  if  the  wrong-doer  were  not  in  the  actual  and  exclusive 
possession.  Such  appears  from  Player  v.  Roberts,  1  Jones  243,  to 
be  the  law  of  the  English  courts,  and  if  we  regard  no  more  than 
the  naked  point  determined  by  our  own,  we  shall  see  that  our 
decisions,  though  full  of  jarring  dicta,  entirely  agree  with  it.  In 
Mather  v.  Trinity  Church,  which  was  the  first  of  them,  it  was  ruled 
that  trover  for  stone  and  gravel  dug  from  a  quarry,  lies  not  by  one 
who  has  the  right  of  possession,  against  one  who  had  the  actual 
possession.  Next  in  Baker  v.  Howel,  it  was  ruled  that  assumpsit 
for  money  had,  lies  not  for  the  price  of  sand  sold  from  a  bar  of 
which  the  defendant  was  found  to  be  in  possession.  Finally  in 
Brown  v.  Caldwell,  the  same  principle  was  asserted  in  respect  to 
replevin  for  slates  quarried  by  a  party  who  was  an  occupant.  So 
far  both  decision  and  dicta  agree,  and  it  is  therefore  to  be  taken 
for  settled,  that  such  an  action  lies  not  against  a  party  who  was  in 
actual  possession  at  the  time  of  the  severance.  But  no  court  has 
adjudged,  nor  can  it  be  maintained  on  principle,  that  it  lies  not  for 
a  party  out  of  such  possession  against  a  casual  trespasser.  Such  a 
decision  would  disaffirm  the  well  founded  principle,  that  legal  seisin 
carries  the  possession  with  it  wherever  there  is  no  adverse  possession 
to  displace  it;  and  as  there  is  no  adverse  possession  of  trees  without 
possession  of  the  land  on  which  they  grow,  the  property  and  pos- 
session of  them  as  chattels,  at  the  moment  of  their  severance  by  a 
casual  trespasser,  are  united  in  the  owner  of  the  inheritance.  Trover 
is  not  so  exclusively  founded  on  possession  as  trespass;  and  if,  as 
is  universally  conceded,  a  constructive  possession  of  unoccupied 
land,  is  sufficient  to  support  the  latter  for  the  felling  of  a  tree,  why 
may  it  not  support  trover  for  the  asportation  and  conversion  of  it? 
The  difference  between  the  actual  and  constructive  possession  of  a 
plaintiff,  consists  not  in  an  effect  peculiar  to  either,  but  in  the  nature 
of  the  evidence  necessary  to  establish  it.  The  former  is  suscepti- 
ble of  proof  by  oral  testimony,  while  the  title  must  be  produced  to 
establish  the  latter;  and  hence  a  supposed  locality  of  any  action 
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depending  on  it;  a  ground  of  objection  not  open  to  the  party  in  this 
instance,  as  the  action  is  in  the  county  where  the  land  lies.  Of  the 
incongruity  of  making  trover  a  local  action,  and  of  the  consequen- 
tial inference  that,  being  essentially  transitory,  it  must  be  sustained,  if 
at  all,  indifferently  in  the  county  and  elsewhere,  I  shall  speak  when 
I  shall  have  spoken  of  the  defendant's  claim  to  have  been  in  the 
actual  possession.  At  present  I  admit,  that  if  the  action  might  not 
have  been  as  well  brought  out  of  the  county  as  within  it,  it  can  not 
be  maintained. 

Why  should  the  defendants'  undisputed  possession  of  their  own 
land  be  extended  to  the  locus  in  quo?  Even  colourable  title  to 
it  they  had  not.  The  Victoria  works  were  started  in  1829,  and 
notwithstanding  the  absence  of  pretext  for  claim,  this  tract  was 
used  as  woodland,  from  the  first,  as  if  it  was  a  part  of  the  domain. 
Wood  was  cut  on  it  for  coals  and  for  rails,  by  direction  of  the 
manager,  who  also  disposed  of  bark  from  it  at  a  neighbouring  tan- 
nery; subsequently  to  which,  the  estate  was  seized  in  execution, 
and  sold  to  the  defendants,  by  boundaries  which  include  the  tract 
in  question;  and  having  thus  received  it,  they  cut  the  wood  in  ques- 
tion. A  house  that  once  stood  on  it  had  fallen  down;  and  there 
was  no  clearing  on  it  or  enclosure  whatever.  Besides,  during  all 
the  time  mentioned,  the  plaintiff's  intestate  had  paid  the  taxes.  Such 
are  the  few  and  simple  elements  of  what  has  been  called  a  case  of 
actual  possession.  Hapily  we  have  a  standard  for  the  measure- 
ment of  it.  "  When  I  speak  of  possession,"  said  Mr.  Justice  Dun- 
can in  Brown  v.  Caldwell,  "I  mean  an  actual  occupation;  not  a 
bare,  solitary,  trespass  by  an  intruder,  but  an  actual,  visible,  noto- 
rious occupancy."  But  is  there  a  difference,  as  regards  occupancy, 
between  a  solitary  trespass  and  repeated  trespasses?  None  has 
been  taken  in  any  book  of  authority,  and  none  can  be  taking  in 
reason.  There  could  be  no  action  of  trespass  with  a  continuando, 
if  an  ouster  is  necessarily  constituted  by  indefinite  repetitions  of  the 
injury.  For  this  reason  it  is,  that  the  ouster  in  the  declaration  in 
ejectment,  was  not  laid  with  a  continuando;  in  consequence  of 
which,  it  was  thought,  that  mesne  profits  could  not  be  recovered  in 
that  action;  for,  proceeding  on  the  ground  of  an  ouster,  the  plaintiff, 
though  he  recovered  damages  for  the  circumstances  immediately 
attendant  on  it,  could  not  maintain  trespass  for  any  injury  subse- 
quent to  it,  till  he  had  regained  the  possession  by  the  retroactive 
operation  of  an  entry  by  process  or  otherwise.  If  repetition  of  a 
trespass  alone,  then,  does  not  necessarily  constitute  an  ouster,  with 
what  sort  of  occupancy  must  it  be  attended  to  have  that  effect?  In 
Johnston  v.  Irwin,  3  Serg.  Sf  Rawle  291,  it  was  ruled  that  though 
residence  is  not  a  necessary  ingredient  of  adverse  possession,  there 
must  be  enclosure  and  cultivation.  This  was  indeed  predicated  of 
possession  to  raise  the  bar  of  the  statute  of  limitations;  but  why 
should  there  not  be  the  same  degree  of  possession,  to  bar  an  action 
for  the  produce  of  the  soil,  that  is  necessary  to  bar  an  action  for  the 


176  SUPREME  COURT  [Harrisburg 

[Wrigbt  v.  Gnicr.] 

soil  ilself?  Such  an  occupancy  is  indefinitely  continuous,  while  the 
occupancy  of  a  trespasser,  who  neither  cultivates  nor  encloses,  con- 
tinues no  longer  than  he  remains  in  contact  with  the  soil.  But  it 
is  supposed  that  a  resident  on  adjoining  land,  is  in  actual  possession 
of  all  he  uses  for  his  ordinary  purposes,  according  to  its  kind,  as  a 
part  of  his  domain;  and  in  this  lies  the  vice  of  the  argument.  Where 
a  particular  tract  of  land  is  occupied  by  a  resident  on  it,  under  a 
colourable  title,  his  possession  of  it  is  co-extensive  with  the  lines  of 
the  survey;  but  it  is  riot  admitted  that  he  gains  possession  of  his 
neighbour's  unoccupied  tract  by  crossing  the  intermediate  boundary 
to  trespass  on  it.  "  It  is  evident,"  said  Mr.  Justice  Yeates,  in  Gray 
v.  M'Creary,  4  Yates  496,  "  that,  in  a  question  of  boundaries,  evi- 
dence of  possession  does  not  apply  with  the  same  degree  of  force  as 
when  the  whole  of  a  tract  is  held  adversely  against  the  claimant." 
The  entire  course  of  the  decisions,  has  been  to  restrain  possession 
without  at  least  colourable  title,  as  strictly  to  enclosures  in  this 
country,  as  it  has  been  in  England,  and  the  English  principle  cer- 
tainly is,  that  constructive  possession  is  not  to  be  admitted  in  the 
case  of  an  intruder;  as  an  exception  to  which,  nothing  gave  rise  to 
the  notion  that  it  was  not  universally  applicable  to  lands  in  Penn- 
sylvania, but  our  customary  law  of  acquiring  title  to  the  lands  of 
the  state  by  settlement,  which  suggested  to  those  who  had  entered 
on  appropriated  land,  the  notion  of  claiming  by  the  statute  of 
limitations,  as  much  as  they  could  have  held  by  an  improvement. 
Such  a  claim,  however,  has  been  constantly  disallowed;  and  there 
never  has  been  conceded  to  the  possession  of  a  trespasser,  in  the 
guise  of  a  settler  ou  appropriated  land,  without  warrantor  location, 
asingle  incident  or  feature  of  an  improvement.  Now,  what  difference, 
as  to  constructive  possession,  is  there  betwixt  a  settler  seated  ou  the 
tract  itself,  and  one  who,  seated  on  an  adjoining  tract,  cuts  his  rails 
and  firewood  on  his  neighbour's  land  as  if  it  were  his  own.  Cer- 
tainly there  is  none  in  favour  of  the  latter,  coming  in  as  he  does 
with  no  design  to  hold  the  land  by  his  entry,  and  taking  no  subse- 
quent step  to  acquire  it  as  a  settler.  If  a  settler  on  appropriated 
land,  shall  not  be  deemed  in  constructive  possession  of  woodland 
used  by  him  as  such,  why  shall  a  non-resident?  But  even  con- 
structive possession  would  ill  serve  the  purpose  of  defence  in  an 
action  like  the  present;  for  when  an  intruder  is  not  in  actual  occu- 
pation, the  constructive  possession  is  in  him  who  has  the  right — 
which,  it  will  be  seen,  is  sufficient  to  support  the  action.  I  grant 
•that  such  a  trespass  may  be  a  disseisin  to  support  an  ejectment  at 
the  election  of  the  disseisee,  but  it  certainly  would  not  constitute  a 
•disseisin  of  him  against  his  will.  The  books  are  full  of  cases  illus- 
trative of  the  distinction.  Nor  would  the  trespasser  acquire  a  pos- 
session within  the  protection  of  the  statutes  of  forcible  entry  and 
detainer.  Why,  then,  shall  he  not  answer  in  trover  for  the  con- 
version of  trees  turned  into  chattels  by  his  trespass?  "  The  owner 
of  a  tract  of  land  in  Clearfield  county,"  said  Mr.  Justice  Duncan  in 
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Brown  v.  Caldwell,  "  whose  timber  has  been  taken  by  a  trespasser 
and  sawed  into  boards,  follows  it  to  Lancaster  county  and  replevies 
it  in  the  streets  of  the  city;  the  doctrine  of  venues  shows  that  this 
can  not  be  done."  In  Player  v.  Roberts,  however,  the  same  thing 
in  principle  was  actually  done.  "  If,"  as  he  had  said  in  the  same 
breath,  "incidentally  title  in  such  action  may  be  called  in  question," 
why  may  it  not  be  done  in  all  cases  of  the  sort  without  regard  to 
the  locality;  or  how  can  it  be  called  in  question  in  an  action  of 
trover  otherwise  than  incidentally?  He  evidently  thought,  that  it 
comes  into  question  directly,  where  it  is  the  foundation  of  the  pos- 
session; and  incidentally  only,  when  it  is  the  consideration  of  a 
contract,  which  may  be  sued  upon  any  where,  because  contracts 
have  no  locality.  But  neither  has  conversion  locality;  and  title  to 
land  may  be  as  much  involved  in  the  one  as  in  the  other.  Nor 
does  it  follow  that  a  dispute  about  the  possession  depends,  in  all 
cases,  on  the  title;  the  right  to  the  one,  and  to  the  other,  are  different 
things.  Title  in  an  action  like  the  present,  bjrwhich  compensation 
for  a  trespass  is  demanded,  and  not  the  land,  is  not  the  plaintiff's 
case;  nor  is  it  directly  put  in  issue  by  the  pleadings:  it  is  questioned 
incidentally,  if  at  all,  like  any  other  fact  introduced  by  the  evidence. 
It  was,  in  truth,  not  questioned  at  all  in  the  instance  before  us.  It 
is  not  perceived,  therefore,  that  the  doctrine  of  venues  furnishes  an 
objection  to  a  personal  action.  If  it  did,  it  would  expose  the  wild 
lands,  not  only  in  Clearfield  county,  but  in  every  other  on  the 
Allegheny  and  the  branches  of  the  Susquehannah,  to  pillage,  for 
which  there  would  be  no  redress.  Trespassers  on  these,  are  seldom 
found  in  the  county  to  answer  an  action,  nor  are  they  often  of  suffi- 
cient ability  to  respond  in  damages;  by  reason  of  which,  the  only 
efficient  remedy  of  the  owner,  is  pursuit  of  the  property.  A  tem- 
porary saw-mill  is  put  up  on  the  first  convenient  stream,  without 
regard  to  tract  or  survey;  and  if  this  is  such  a  possession  of  the 
contiguous  tracts  from  which  timber  is  taken  in  the  course  of  the 
sawyer's  business,  as  to  prevent  the  owners  from  following  it  in 
specie,  or  if  they  are  prevented  from  doing  so,  independently  of  the 
question  of  possession,  by  a  supposed  locality  of  the  injury,  they 
are  left  without  a  practical  remedy.  Is  not  the  sawyer's  case,  in 
principle,  that  of  an  iron-master,  who,  once  in  fifteen  years,  uses  an 
adjacent  tract  of  unseated  land  to  strip  it  of  its  timber,  while  he 
leaves  every  other  act  of  ownership,  such  as  payment  of  taxes,  to 
be  performed  by  the  rightful  owner.  The  wood  is  usually  coaled 
on  the  land;  and  hence  there  is  said  to  be  at  least  a  temporary  pos- 
session during  the  process.  But  the  same  may  be  said  of  a  shingle- 
taker's  occupancy  of  his  shed,  while  he  works  up  the  product  of 
his  trespass. 

The  true  reason  why  trover  or  replevin  lies  not  against  an  actual 
occupant,  is  not  any  supposed  locality  of  the  question,  but  the  im- 
policy of  suffering  him  to  be  harassed  with  a  separate  action  for 
each  bushel  of  wheat  consumed,  or  stick  of  firewood  burnt,  on  the 

IX. Q 


173  SUPREME  COURT  [Harrisburg 

[Wright  v.  Guier.J 

premises,  instead  of  having  the  matter  settled  at  once  by  an  action 
to  recover  the  possession.  Chief  Justice  Tilghman  glanced  at  it  in 
Mather  v.  Trinity  Church,  where  he  said  the  owner  might  first 
recover  the  possession  by  ejectment,  and  then  recover  the  mesne 
profits  by  an  action  of  trespass.  There  is  substance  in  a  reason 
like  that;  but  there  is  only  form  in  an  objection  on  the  doctrine  of 
venue,  whose  general  inconvenience  is  manifest  in  the  efforts  of 
the  profession  to  get  away  from  it.  Though  all  personal  actions 
were  transitory  at  the  common  law,  because,  as  it  was  said  in  Bul- 
wer's  case,  7  Rep.  6 1 ,  debitum  et  contractus  sunt  nullius  loci,  yet 
to  the  intent  that  debt,  account,  and  all  such  actions,  should  be 
brought  in  the  county  where  the  contract  was  made,  it  was  enacted 
by  the  6  Rich.  2,  c.  2,  that  if  it  appeared  by  the  declaration  that  the 
action  was  not  brought  in  the  county  in  which  the  contract  was 
made,  the  writ  should  abate;  in  the  interpretation  of  which  it  was 
held  that  if  the  discrepance  appeared  entirely  by  the  record,  it  would 
be  error — an  interpretation  which  precluded  an  advantage  from  a 
discrepance  between  the  declaration  and  the  evidence  at  the  trial. 
And  the  inconvenience  of  the  statute  is  still  further  visible  in  the 
fiction  employed  to  elude  it  in  an  action  on  a  foreign  bill,  bond,  or 
note,  which  must  be  described  as  having  been  made  at  the  place 
where  it  bears  date;  in  regard  to  which,  the  practice  has  been  to 
state  the  place  truly,  and  then  to  aver  that  it  is  in  the  county  in 
which  the  action  is  brought,  as,  for  instance,  "  at  Calcutta,  in  the 
East  Indies,  to  wit,  at  London,  in  the  ward  of  Cheap."  Much  as 
I  dislike  fiction  in  these  matters,  I  would,  were  it  necessary,  consent 
to  support  an  averment  that  Clearfield  county,  or  any  other  place, 
is  in  the  streets  of  Lancaster,  rather  than  suffer  an  injury  to  pass 
without  a  remedy.  In  the  leading  case  of  Fabrigas  v.  Mostyn, 
Coivp.  176,  Lord  Mansfield  said:  "There  is  a  substantial  and  a 
formal  distinction  as  to  the  locality  of  trials.  The  substantial  dis- 
tinction with  regard  to  matters  arising  within  the  realm,  is  where 
the  proceeding  is  in  rem,  and  where  the  effect  of  the  judgment 
could  not  be  had  if  it  were  laid  in  a  wrong  place,  as  in  the  case  of 
ejectments,  where  possession  is  to  be  delivered  by  the  sheriff  of  the 
county;  and  as  the  officers  are  county  officers,  the  judgment  could 
not  have  effect  if  the  action  were  not  laid  in  the  proper  county. 
The  formal  distinction  arises  from  the  mode  of  trial;  for  trials  in 
England  being  by  jury,  and  the  kingdom  being  divided  into  coun- 
ties, and  each  county  being  considered  as  a  separate  district  or  prin- 
cipality, it  is  absolutely  necessary  that  there  should  be  some  county 
where  the  action  is  brought  in  particular,  that  there  may  be  process 
to  the  sheriff  of  that  county  to  bring  a  jury  from  thence  to  try  it." 
After  this,  is  it  not  too  late  to  insist  on  the  old  distinctions  by  which 
every  thing  that  savoured  of  the  land  was  local;  as  debt  for  rent 
when  not  founded  on  the  contract ;  debt  against  the  executor  of  a 
tenant  for  life;  debt  by  an  executor  for  the  arrears  of  a  rent  charge; 
debt  in  the  debet  and  detinet  against  the  executor  or  administrator 
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of  the  lessee:  and  a  thousand  other  instances  mentioned  in  Bul- 
wer's  case.  An  objection  on  the  ground  of  locality  is  purely  tech- 
nical, and  not  to  be  favoured;  for  there  is  nothing  inherently  local 
in  the  trial  of  title  to  land ;  and  if  there  were,  an  objection  on  the 
foot  of  it  would  prevail,  in  all  cases,  whether  it  were  incidentally 
drawn  into  contest  or  not.  The  muniments  of  it  may  be  produced 
everywhere  with  equal  facility;  and  the  witnesses  to  the  facts 
involved  in  it,  as  often  reside  out  of  the  county  as  within  it.  The 
jurors  of  one  county,  too,  are  just  as  competent  in  respect  of  moral 
and  mental  qualifications  as  those  of  another.  But  though  popu- 
lar prejudice  against  a  party  or  a  title  sometimes  makes  its  locality 
a  grievance,  I  admit  that  where  the  land  itself  is  demanded,  the 
action  must  be  brought  in  the  county,  and  the  same  thing  may  per- 
haps be  said  of  trespass,  in  which  the  issue  is,  or  may  be,  formally 
joined  on  the  title.  In  the  case  before  us,  the  issue  was  not  on  the 
title;  and  that  it  was  introduced  into  the  case  by  the  evidence, 
shows  that  it  was  only  incidentally  involved.  But  the  doctrine  of 
locality  has  been  urged  for  the  sake  of  an  argument  deduced  from 
its  general  consequences.  No  objection  was  made  on  that  ground 
in  Player  v.  Roberts;  and  we  are  to  conclude  that  it  was  thought  to 
be  untenable.  In  the  case  before  us,  possession  from  title  having 
been  shown,  without  adverse  possession  to  rebut  it,  the  plaintiff  was 
entitled  to  recover. 
Judgment  affirmed. 


Hinckly  against  Walters. 

The  legal  liability  of  the  assignor  of  a  note,  as  regards  a  guarantee,  may  be 
established  partly  by  parol  and  partly  by  the  written  assignment,  whenever  the 
parol  evidence  is  in  accordance  with,  and  not  contradictory  of  it. 

The  endorser  of  a  promissory  note  is  incompetent  to  testify  in  an  action  between 
the  holder  and  drawer,  although  the  note  was  not  protested  for  non  payment  at 
maturity,  or  notice  given  to  him ;  if  the  failure  to  protest  it  was  occasioned  by  a 
special  agreement  between  the  endorser  and  holder. 

Parties  having  mutual  demands  against  each  other,  may,  by  their  agreement, 
extinguish  them  by  a  set  off;  but  the  statute  of  defalcation  does  not,  by  any  ope- 
ration, per  se,  apply  the  demand  of  one  party,  in  such  case,  against  that  of  the 
other,  so  as  to  produce  either  a  payment,  satisfaction,  or  extinguishment  of  them. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

John  Johnston's  administratrix,  for  the  use  of  Henry  W.  Hinckly, 
against  Henry  Walters.  This  was  an  action  of  debt  upon  a  sealed 
note,  to  which  the  defendant  pleaded  payment,  with  leave,  &c.  and 
set  off:  to  which  the  plaintiff  replied  non  solvit,  and  that  the  set- 
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off  was  barred  by  the  statute  of  limitations.  The  facts  of  the  case 
are  fully  stated  in  the  opinion  of  Justice  Rogers,  and  for  the  former 
report  of  this  case,  see  8  Watts  260. 

JM'Cormick,  for  plaintiff  in  error,  as  to  the  question  of  the  sta- 
tute of  limitations,  cited  1  Whart.  66;  8  Watts  260.  406;  2  Sto- 
ry's Eq.  659,  pi.  1435.  As  to  the  incompetency  of  the  witness,  he 
cited  4  Wash.  C.  C.  Rep.  480;  16  Serg.  $  Raivle  424. 

Jllricks  and  Foster,  for  defendant  in  error,  on  the  first  point,  cited 

1  Raivle   230;    4   Serg.  $?  Raivle  175;    1  Serg.  $  Rawle  180;    1 
Eq.  Cas.  Jib.  S,  pi.  6;    2  Rawle  324;   1  Rawle  293;  3  Binn.  135; 

2  Wash.   C.  C.  Rep.   180;    1  Day  245;  7  Watts  465;    1  Penn. 
Rep.  261;  3  Rawle  204;    5  Whart.  115;  2  Wharf.  344.     On  the 
second  point,  4  Dall.  340  ;  10  Serg.  Sf  J?«zt>/e  341. 


The  opinion  of  the  Court  was  delivered  by 

ROGERS,  J.  —  This  is  a  suit  to  recover  the  amount  of  a  bill  single, 
in  the  following  words  and  figures,  viz. 

$  640.  Liverpool,  April  I  0,  1820. 

On  the  first  day  of  July  next,  I  promise  to  pay  John  Johnson, 
surviving  partner  of  the  late  firm  of  Lanning  &  Johnson,  or  order, 
six  hundred  and  forty  dollars,  value  received. 

Witness  my  hand  and  seal,  H.  WALTERS,  [L.S.] 

On  the  bill  there  is  the  following  enrolment: 

"Pay  the  bearer,  April  26th,  1820. 

"  JOHN  JOHNSON,  surviving  partner." 

It  was  fully  proved,  on  the  trial,  that  on  or  about  the  26th  of 
April  1820,  John  Johnson,  for  a  valuable  consideration,  transferred 
the  note  as  above  to  Henry  W.  Hinckly,  for  whose  use  the  action 
is  brought. 

The  defendant  pleads  payment,  with  leave,  and  set-off,  and  to  the 
plea  of  set-off,  the  plaintiff  replies  the  act  of  limitations. 

In  support  of  the  plea  of  set-off,  the  defendant  gave  in  evidence 
a  note,  in  the  following  words: 

"  On  or  before  the  first  of  October  next,  I  promise  to  pay  John 
Hollenback,  or  order,  six  hundred  dollars,  value  received,  with  use. 
March  17,  1819.  JOHN  JOHNSON. 

$600.  JOHN  LANNING." 

Indorsed,  "  JOHN  HOLLENBACK." 

This  note  Hollenback  transferred  to  Henry  Walters,  the  defend- 
ant, and  from  the  decision  of  the  Supreme  Court  on  a  former  hear- 
ing, 8  Watts  260,  it  became  very  material,  in  one  aspect  of  the 
cause,  to  ascertain  when  the  assignment  was  made,  that  is  to  say, 
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whether  it  was  assigned  before  or  after  the  transfer  of  the  single 
bill  by  Johnson  to  the  plaintiff  Hinckly. 

To  prove  this  fact,  which,  it  may  remarked,  seems  to  have  es- 
caped observation,  until  it  was  discovered  that  it  was  the  hinge  on 
which  the  cause  might  turn,  the  deposition  of  John  Hollenback,  the 
endorser,  was  again  taken,  on  interrogatories,  and  the  first  question 
is,  was  he  a  competent  witness?  and  we  are  of  opinion  that  the 
witness  is  interested,  and  is  therefore  incompetent  to  testify.  To  the 
second  cross  interrogatory,  the  witness  says,  "  When  the  note  was 
transferred,  there  was  a  verbal  understanding,  that  if  it  was  not  ac- 
cepted by  banning  &  Johnson,  or  the  survivor  of  them,  as  a  set- 
off  against  their  claim,  Mr.  Walters  was  to  have  the  matter  legally 
contested,  and  if  he  failed  in  such  suit,  I  was  to  receive  the  note 
back,  and  repay  to  him  what  he  had  paid  me,  and  all  expenses 
incurred  in  the  suit.  In  short,  I  fully  guaranteed  the  note  to  him, 
not,  however,  having  any  knowledge  at  the  time,  nor  for  some  ten 
or  twelve  years  after,  that  he  had  given,  or  would  give,  a  sealed 
note  to  them,  or  any  knowledge  of  the  legal  effect  of  such  note  in 
the  state  of  Pennsylvania."  What  then,  from  the  witness'  own 
showing,  was  the  contract  between  him  and  Walters?  Disguise  it 
as  you  may,  it  was  plainly  this:  Hollenback  had  a  note  against 
Lanning  &  Johnson,  the  payment  of  which  he  was  anxious  to 
secure,  and  for  this  purpose  he  transferred  it  to  Walters,  with  the 
understanding  that  he,  Walters,  should  make  it  a  set-off  against  a  debt 
which  he  at  that  time  owed  to  Lanning  &  Johnson.  It  was  trans- 
ferred for  this  special  purpose;  for  it  is  very  plain  that  it  did  not 
enter  into  the  contemplation  of  either,  that  Walters  was  to  look  to 
Lanning  &  Johnson  for  payment,  except  in  the  mode  specified.  Had 
such  a  condition  been  exacted,  the  probability  is  that  Walters  would 
have  had  nothing  to  do  with  the  transaction.  There  is  nothing 
which  induces  the  belief  that  it  ever  entered  into  the  mind  of  Wal- 
ters that  he  had  contracted  to  use  the  ordinary  means  of  collecting 
the  amount  due  by  commencing  suit  against  Lanning  &  Johnson, 
who  at  the  time  resided  in  the  state  of  New  York,  and  in  the  imme- 
diate neighbourhood  of  Hollenback.  Nor  was  it,  I  apprehend,  the 
duty  of  Walters  even  to  present  the  note  for  payment  at  maturity, 
and  protest  it  for  non-payment,  because  this  was  not  the  bargain  or 
object  which  the  parties  had  in  view,  which  only  looked  to  the  secu- 
rity of  the  money  by  way  of  set-off,  which  they  may  have  had  very 
good  reason  to  believe  was  the  most  effective  mode  of  obtaining 
payment.  The  note  would  seem  to  have  been  placed  in  the  hands 
of  Walters  more  as  a  shield  than  a  sword,  and  so  far  as  appears  he 
has  complied  with  his  part  of  the  contract  by  offering  to  set  it  off 
against  his  single  bill,  and  retain  it  in  his  possession,  with  the  know- 
ledge of  Hollenback,  to  be  used  whenever  suit  was  brought  to  enforce 
its  payment.  Nor  can  the  ignorance  of  Hollenback  that  it  was  a 
sealed  note,  or  the  legal  effect  of  such  a  note  in  this  state,  alter  the 
case.  So  far  as  any  thing  has  transpired,  nothing  has  occurred 
ix. — Q* 
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which  can  discharge  Hollenback  from  his  guarantee,  and  from  suit 
against  him  as  an  endorser  of  the  note  which  has  proved  to  he  una- 
vailable in  the  hands  of  Walters.  In  a  suit  against  Hollenback,  if 
he  attempted  a  defence  on  the  ground  that  the  note  had  not  been 
presented  to  Lanning  &  Johnson  for  payment,  or  that  the  action 
was  barred  by  lapse  of  time,  a  sufficient  answer  would  be  given  by 
proof  of  the  special  contract,  a  compliance  with  that  contract,  and 
consequently  that  no  cause  of  action  had  arisen,  until  after  it  was 
legally  ascertained  by  a  trial  in  court,  that  Walters  could  not  have 
the  benefit  of  the  note  as  a  set-off  against  the  claim  on  the  note  of 
Lanning  &  Johnson.  The  court  ruled  the  competency  of  the  wit- 
ness on  the  authority  of  Reigart  v.  Corey,  decided  several  years  ago 
but  not  reported,  in  which  this  principle  was  asserted:  that  the 
assignment  or  transfer  of  a  note  could  not  be  partly  in  writing  and 
partly  by  parol.  The  case  of  Reigart  v.  Corey  may  not  be  accurately 
recollected,  but  it  is  believed  to  have  been  this:  Corey  assigned  a 
note  in  common  form,  which,  by  the  laws  of  this  state,  does  not 
subject  the  assignor  to  liability  to  the  assignee,  on  the  insolvency  of 
the  maker  or  promissor.  On  the  failure  to  obtain  payment  on  the 
note,  Reigart,  the  assignee,  brought  suit  against  Corey,  the  assignor, 
and  offered  to  prove  that  at  the  time  the  assignment  was  made,  he, 
Corey,  agreed  by  parol  to  guarantee  the  payment  of  the  note.  The 
court  ruled  out  the  evidence,  because  it  contradicted  the  legal  effect 
of  the  assignment,  which  was,  that  it  was  taken  without  recourse, 
whereas  the  evidence  was  offered  to  show  that  it  was  taken  with 
recourse.  Without  sanctioning  or  questioning  the  propriety  of  this 
decision,  it  may  be  doubted  whether  the  case  is  like  the  present. 
Here  the  parol  evidence  is  in  accordance,  and  not  in  opposition  to 
the  legal  effect  of  the  endorsement.  It  was  the  agreement  that  the 
note  should  be  used  only  in  a  particular  way,  and  if  so  used,  Hol- 
lenback could  not  defend  himself,  although  Walters  did  not  protest 
the  note,  or  did  not  bring  suit  against  the  makers.  The  agreement 
was  collateral  to  the  assignment,  and  does  not  infringe  the  rule; 
that  a  contract  cannot  be  partly  in  parol  and  partly  in  writing.  The 
materiality  of  the  testimony  of  Hollenback  is  shown  in  the  charge, 
for  on  his  evidence  the  court  instructs  the  jury,  that  the  preponde- 
rance of  the  testimony  was,  that  the  endorsement  took  place  as 
stated  by  him.  It  may  also  be  proper  to  remark,  that  Hollenback's 
idea,  that  he  is  neither  legally  nor  morally  bound  to  refund  the 
money  is  nothing,  as  the  competency  of  his  testimony  depends  on 
his  interest,  not  on  his  notion  of  it. 

In  addition  to  the  objection  to  the  set-off  arising  from  the  time 
when  the  respective  assignments  or  endorsements  were  made,  the 
plaintiff  contends,  that  it  cannot  be  allowed,  because  it  is  barred  by 
the  act  of  limitations.  The  learned  Judge  intimated,  that  when 
the  cause  was  reversed,  as  reported  in  8  Watts  262,  the  Supreme 
Court  had  not  a  correct  understanding  of  the  facts.  In  what  respect, 
the  facts  given  in  evidence  on  the  second  trial,  differed  from  the  first, 
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I  have  not  been  able  to  discover,  except  so  far  as  it  was  altered  by 
the  testimony  of  Hollenback,  which  I  have  endeavoured  to  show, 
was  improperly  received.  In  deference  to  the  opinion  of  the  learned 
Judge,  we  have  particularly  examined  the  points  of  the  cause,  and 
have  reviewed  the  former  decision;  but  we  are  unable  to  come  to  any 
other  conclusion  than  is  announced  in  the  report  of  that  case.  In 
the  course  of  the  charge  to  the  jury,  the  Judge  has  put  a  case,  which 
it  will  be  time  enough  to  decide  when  it  arises.  It  is  sufficient  to 
observe,  that  it  differs  entirely  from  the  case  under  review,  and 
when  examined  may  be  found  to  fall  within  a  class  of  cases  referred 
to  by  Mr.  Justice  Story,  2  Story's  Eq.  660,  where  the  authori- 
ties are  collected,  of  a  mutual  credit,  that  is,  where  there  is  a  know- 
ledge, on  both  sides,  of  an  existing  debt  due  to  one  party,  and  a 
credit  by  the  other  party,  founded  oil  and  trusting  to  such  debt  as 
a  means  of  discharging  it. 

In  the  case  of  Hinkley  v.  Walters,  8  Watts  262,  which  has  been 
already  referred  to,  Mr.  Justice  Kennedy  has  entered  so  fully  into 
the  law  pertaining  to  this  case,  that  we  shall  content  ourselves,  by 
again  giving  it  our  deliberate  sanction. 

The  counsel  for  the  defendant  in  error,  has  endeavoured  to  show, 
that  Walters  has  some  peculiar  equity,  arising  from  the  delay  in  com- 
mencing this  suit.  But  we  cannot  see  the  force  of  the  various  alle- 
gations that  have  been  made.  Neither  equity  nor  law  compelled 
Hinckly  to  more  expedition  in  the  commencement  of  his  suit,  nor  is 
there  a  tittle  of  evidence,  which  even  tends  to  show  any  acquiescence 
in  the  claim  of  a  set-off.  This  he  at  all  times  resisted.  He  chose  his 
own  time  and  place  to  commence  his  suit,  and  he  had  nothing  to  do 
with,  nor  can  he  be  made  responsible  for,  any  loss  which  may  arise 
to  Walters  or  Hollenback,  from  their  failure  to  commence  suit 
against  Lanning  &  Johnson  on  the  note. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Hoffman  against  Strohecker. 

Upon  the  trial  of  an  issue  involving  the  validity  of  a  sheriff's  sale,  it  is  com- 
petent to  give  in  evidence  all  the  purchaser  said  or  did,  which  was  calculated  to 
prevent  persons  from  bidding. 

If  it  appear  upon  the  trial  of  a  cause,  that  a  person  offered  as  a  witness,  was 
equally  interested  in  the  subject-matter  of  the  action  with  the  defendant,  at  the 
time  of  its  commencement,  he  can  not,  by  a  subsequent  release  of  his  interest, 
discharge  himself  from  liability  for  costs,  and  thus  make  himself  a  competent 
witness. 

The  purchaser  of  a  fraudulent  title,  must  be  able  to  show  clearly,  that  he  is  a 
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bonajide  purchaser  without  notice,  and  has  paid  the  purchase-money,  of  which 
the  receipt  of  the  vendor  will  not  be  sufficient. 

ERROR  to  the  common  pleas  of  Berks  county. 

This  was  an  action  of  ejectment  for  fifty-one  acres  of  land  adjoin- 
ing the  town  of  Reading,  in  which  Jacob  Hoffman  was  plaintiff  and 
Peter  Strohecker  was  defendant.  The  cause  was  once  before  in 
this  court,  and  there  is  a  very  full  statement  of  the  facts  in  the  for- 
mer report  of  it,  in  7  Watts  86.  The  evidence  which  gave  rise  to 
any  other  question  now  determined  is  sufficiently  stated  in  the 
opinion  of  the  court. 

Hoffman  and  Greenough  for  plaintiff  in  error. 
Smith  and  Mallory  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — This  cause  was  in  this  court  before,  and  is  reported  in 
7  Watts  86.  The  statement  of  facts  there  set  out  is  substantially 
those  in  this  case;  but  much  evidence  was  produced  on  this  trial, 
which  either  was  not  known,  or  at  all  events  not  adduced  there. 
In  some  particulars  also,  the  testimony  was  more  full;  it  seems  to 
have  been  proved,  that  at  the  time  the  sale  of  the  second  tract  to 
Seidel  was  set  aside,  it  was  with  a  wish  that  Strohecker  should 
become  the  purchaser:  that  in  order  to  have  it  sold  again,  Strohecker 
came  into  court  and  offered  to  give  500  dollars  more  than  Seidel's  bid. 
At  that  time  we  may  suppose  the  alias  venditioni  exponas  for  the 
residue  was  awarded.  This  offer  by  Strohecker  is  proved  by  Siet- 
singer;  and  he  also  proves,  that  it  was  mentioned  that  by  a  sale 
on  this  execution,  which  was  for  a  debt  due  by  his  father,  Garber 
would  get  clear  of  the  recognizance  given  to  the  heirs,  of  whom 
Susan  Deem  was  one,  when  the  land  was  awarded  to  him  by  the 
orphans'  court.  It  would  also  seem,  that,  after  the  debt  was  paid 
on  the  14th  of  April,  1823,  and  satisfaction  entered  on  the  judg- 
ment, and  also  satisfaction  entered  on  the  same  day  on  a  judgment 
against  John  Slrohecker,  for  the  same  debt,  John  Strohecker  went 
along  with  Garber  and  the  sheriff,  to  induce  Mr.  Heister  to 
issue  the  alias  venditioni  exponas,  under  the  allegation  that  it  was 
to  save  costs,  and  expedite  the  settlement  of  the  estate.  It  appears 
the  families  of  Garber  and  Strohecker  were  connected  by  intermar- 
riage, and  no  wonder  that  Mr.  Heister  was,  in  such  circumstances, 
and  on  such  application,  induced  to  give  a  praecipe  for  the  execu- 
tion, on  the  third  of  June  1823,  though  satisfied  in  full  on  the  14th 
of  April  previous. 

The  first  bill  of  exceptions  was  decided  before.  The  evidence 
mentioned  in  the  second  could  not  be  rejected,  when  the  bond  for 
the  purchase-money  by  Peter,  was  offered  by  him,  cancelled. 
Though  what  weight  it  would  have,  might  depend  much  on  what 
would  appear  in  the  progress  of  the  cause. 
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The  fourth  bill  of  exceptions  seems  of  no  consequence.  The  case 
of  Ellmaker  and  Buckley,  in  16  Serg.  $•  JRaivle,seems  to  be  called 
on  at  this  time  to  produce  more  effect  than  is  intended.  That 
case  decided,  that  when  a  witness  is  called  to  prove  a  particular 
fact,  and  has  proved  it,  it  would  be  irregular,  under  color  of  a  cross- 
examination,  for  the  defendant  to  ask  him  as  to  other  matters,  and 
thus  bring  out  the  whole  of  his  own  case  before  plaintiff  had  con- 
cluded his  testimony  or  defendant's  counsel  opened  his  defence.  It 
never  was  intended  to  prevent  the  opposite  party  from  asking  the 
witness  a  question  relating  to  what  he  had  just  testified,  or  closely 
connected  with  it. 

The  fifth  and  sixth  bills  of  exceptions  will  be  considered  together. 
Gen.  Keim  was  called  as  a  witness,  and  testified  that  he  went  to  the 
sale,  and  Strohecker  met  him  before  he  got  to  the  house,  and  asked 
him  what  he  intended  to  do. — "  I  replied,"  says  he, "  that  I  had  said  I 
would  give  6000  dollars  for  the  property,  and  I  came  on  that  account. 
Strohecker  said  he  wanted  it;  appeared  anxiou/s  about  it;  I  then 
left ;  do  not  recollect  what  it  fetched ;  he  said  more  which  he  did  not 
recollect  distinctly;"  he  added,  "I  went  to  the  sale  for  the  purpose 
of  bidding,  did  not  wish  to  be  deficient  from  what  I  said  before." 
Plaintiff  asked  him,  what  was  the  reason  you  did  not  bid  at  that 
sale?  Objected  to,  overruled  and  exception;  plaintiff  then  asked, 
was  you  prevented  from  bidding  by  any  thing  said  to  you  by 
John  Strohecker  or  not?  Again  excepted  to,  overruled  and  excep- 
tion. We  have  been  at  a  loss  for  the  reasons  why  these  questions 
ought  not  to  have  been  answered.  They  both  had  the  same  mean- 
ing— were  both  intended  to  ascertain  whether  some  more  had  not 
passed  between  him  and  Strohecker,  than  he  had  mentioned.  We 
have  had  several  cases  in  which  the  conduct  of  a  purchaser  has 
been  impeached,  and  in  each  of  them,  all  that  such  purchaser  said 
or  did,  calculated  to  prevent  bidders,  has  been  proved,  and  the 
cause  has  turned  on  it.  The  witness  ought  to  have  been  directed 
to  answer  the  questions  so  far  as  they  had  any  connection  with 
John  Strohecker;  and  if  he  was  not  prevented  from  bidding  by  any 
thing  connected  with  or  said  by  John  Strohecker,  he  could  have 
said  so.  Although  the  first  question  may  be  construed  so  as  to  ask 
for  the  private  motives  of  the  witness  for  his  conduct,  yet  the 
obvious  intention,  considering  what  was  in  dispute,  and  what  he 
had  stated,  was  to  elicit  more  particularly  what  had  passed  between 
him  and  John  Strohecker  as  to  that  sale.  The  second  question 
was  pointedly  to  this  same  purpose,  and  the  answer  ought  to  have 
been  required. 

The  seventh  bill  of  exceptions  and  the  ninth,  were  waived.  The 
eighth  related  to  testimony  to  prove  that  Peter,  the  defendant,  had 
paid  money  to  counsel  in  1832  and  1834.  due  from  his  father  in  a 
suit  or  suits  which  commenced  in  1827  and  in  1834,  the  first  of 
which  related  to  the  right  to  the  property  in  question.  It  is  not 
easy  to  decide,  when  testimony  is  offered  in  a  case  like  this,  what 
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may  be  evidence  of  payment  of  the  consideration  money.  The  bond 
given  by  Peter,  and  now  produced  by  him  cancelled,  may  have  been 
discharged  by  direct  payments  to  his  father,  or  by  paying  debts  due, 
or  which  thereafter  became  due,  and  it  did  not  then  appear  whether 
it  was  part  of  the  original  agreement  that  the  bond  was  to  be  dis- 
charged by  such  payments  or  not;  nor  is  it  very  clear  whether  these 
payments  were  or  were  not  made  with  money  which,  by  the  agree- 
ment hereafter  to  be  mentioned,  they  were  to  receive  on  debts  due 
John  Strohecker. 

The  tenth  bill  relates  to  the  admission  of  William  Feather  as  a 
witness.  I  will  endeavour  to  state  this  matter  so  that  it  may  be 
understood. 

A  notice  and  proceeding  had  taken  place  in  a  previous  stage  of 
the  cause,  as  follows: 

"  Jacob  Hoffman  being  duly  sworn,  doth  depose  and  say,  that  an 
article  of  agreement  was  drawn  by  Adolph  Hartzfield,  between  Wil- 
liam Feather  and  {he  defendant  in  this  case,  some  time  in  the  year 
1828,  by  which,  according  to  the  testimony  on  the  trial  of  the  cause 
before  arbitrators,  it  was  provided,  that,  if  any  or  the  whole  of  the 
property  of  either  the  said  William  Feather  or  the  defendant,  which 
they  had  received  from  John  Strohecker,  including  the  property  in 
dispute  in  this  action,  should  be  taken  from  them  or  either  of  them, 
the  loss  thereby  sustained  should  be  equally  borne  by  them,  the 
said  William  Feather  and  Peter  Strohecker.  That  in  the  opinion 
of  this  deponent  the  said  article  of  agreement  is  in  the  possession 
or  power  of  the  said  defendant,  and  is  pertinent  evidence  in  the 
issue  of  this  cause.  And  that  notice  has  been  given  to  the  defendant 
to  produce  the  same  upon  the  trial  before  the  arbitrators  and  in  court 
without  effect,  or  the  non-production  thereof  accounted  for  in  any 
manner.  J.  HOFFMAN. 

"Sworn  and  subscribed,  January  14,  1839,  in  open  court." 

"January  16,  1839.  The  court  order  the  defendant  to  produce 
the  paper  within  set  forth  on  the  trial  of  the  above  cause,  to  wit : 
on  the  25th  February,  A.  D.,1839,  or  that  judgment  will  be  given 
against  him  by  default,  in  accordance  with  the  provisions  of  the  act 
of  assembly  passed  February  27, 1798,  entitled,  *  An  act  extending 
the  powers  of  the  judges  of  the  supreme  court  and  common  pleas.' ' 

"  Peter  Strohecker  being  duly  sworn  according  to  law,  doth 
depose  and  say,  that  Adolph  Hartzfield  never  did  draw  an  article 
of  agreement  between  him  and  William  Feather,  containing  a  pro- 
vision, that  if  the  property  in  dispute  in  this  action  should  be  taken 
from  him  and  William  Feather,  or  either  of  them,  that  the  loss 
thereby  sustained  should  be  equally  borne  by  them,  or  containing 
any  provision  about  the  property  in  dispute  being  taken  from  him 
and  William  Feather,  or  any  of  them;  that  no  such  agreement  was 
ever  executed  by  this  deponent,  nor  is  any  such  article  of  agree- 
ment in  the  possession  or  power  of  this  deponent. 

"  PETEH  STROHECKER. 
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"  Sworn  and  subscribed,  this  25th  day  of  February,  A.  D.  1839, 
in  open  court." 

The  preceding  affidavit  of  Mr.  Hoffman  and  order  of  the  court 
being  read,  the  affidavit  of  Peter  Strohecker,  the  defendant,  was 
read,  and  then  the  plaintiff  called  and  examined  Hartzfield,  who 
proved  that  he  wrote,  and  Feather  and  Strohecker  executed,  an 
agreement,  sometime  in  1828,  and  as  he  thought,  in  January  of  that 
year  he  went  with  William  Feather  to  John  Strohecker's,  for  the 
purpose  of  making  family  arrangements.  That  Peter  lived  there 
or  was  there — that  several  deeds  were  lying  on  the  table — that  the 
old  man  gave  several  deeds  to  Feather — that  a  deed  to  Peter  was 
lying  on  the  table — that  he  saw  it  in  the  handwriting  of  Judge 
Richards  (who  had  before  proved  that  he  wrote  it).  After  stating 
something  which  occurred  in  detail,  he  said — then  a  conversation 
was  entered  into  between  Peter  Strohecker  and  William  Feather, 
and  Feather  allowed  Peter  had  more  than  he  had.  They  then  agreed 
to  share  alike.  I  then  drew  up  a  duplicate  article  between  Feather 
and  Peter;  the  contents  of  that  paper  was  that  they  would  stand 
alike;  if  it  turned  out  in  the  end  that  one  had  more  than  the  other, 
that  then  they  should  be  made  alike. 

After  some  testimony  as  to  some  notes  in  bank,  and  that  the  old 
man's  name  should  be  taken  off  the  notes,  and  that  witness  endorsed 
a  note,  &c.  &c.,  witness  was  cross-examined,  and  said — I  under- 
stand they  got  the  property  of  John  Strohecker  as  a  gift — they  were 
to  stand  equal.  He  repeats  that  this  was  in  January  or  February, 
but  that  Feather  and  Peter  did  not  execute  the  agreement  between 
them  at  that  time,  but  afterwards,  in  William  Feather's  house. 
That  it  was  drawn  according  to  instructions,  and  read  to  the  parties 
before  it  was  executed. 

In  the  course  of  his  cross-examination,  the  article  was  shown  to 
the  witness,  who  recognized  it,  and  his  name  to  it  as  a  witness. 
After  his  examination  closed,  it  was  read,  and  is  as  follows : 

"Articles  of  agreement  made  and  concluded  this  21st  of  April, 
1828,  between  Peter  Strohecker,  of  Cumru  township,  and  William 
Feather,  of  Windsor  township,  both  in  Berks  county,  witnesseth, 
Whereas  the  said  Peter  Strohecker  has  purchased  of  John  Stro- 
hecker, his  father,  real  property  conveyed  to  him  by  the  said  John 

Strohecker  and  Juliannah  his  wife,  by  their  deed  or  deeds  dated 

,  at  the  sum  of  five  thousand  five  hundred  dollars,  as  in  and 

by  the  said  deed  more  fully  appears;  and  whereas  the  said  William 
Feather  has  also  bought  of  the  said  John  Strohecker  real  property 

conveyed  to  him  by  same,  by  deed  or  deeds  dated ,  at 

the  sum  of  two  thousand  five  hundred  dollars,  as  in  and  by  the  said 
deeds  more  fully  appears;  and  whereas  the  moneys  paid  and  the 
debts  by  the  said  parties  assumed  to  pay,  are  and  were  an  equal 
concern  between  them,  the  said  Peter  Strohecker  and  William  Fea- 
ther, and  they  hold  the  said  separately  conveyed  property  jointly, 
so  that  the  property  conveyed  to  Peter  Strohecker  in  fee,  is  still 
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bona  fide  to  one  moiety,  or  equal  undivided  half  part  the  property 
of  Wiliam  Feather  in  fee,  and  so  vice  versa  the  property  conveyed 
to  William  Feather  in  fee,  is  still  to  one  moiety  or  equal  undivided 
half  part,  the  property  of  Peter  Strohecker  in  fee.  And  whereas 
it  is  agreed  by  and  between  the  said  parties,  that  the  debts  so  by 
them  assumed  to  be  paid,  if  paid  out  of  the  proper  means  of  the 
said  John  Strohecker,  shall  be  to  their  joint  benefit,  although  it  may 
go  in  the  name  of  any  of  them,  therefore  the  parties  to  these  pre- 
sents have  agreed,  and  hereby  do  agree  as  follows: — That,  for  the 
purpose  of  retaining  jointly  the  property  conveyed  to  Peter  Stro- 
hecker, the  property  conveyed  to  William  Feather  as  aforesaid, 
shall  be  sold  for  the  payment  of  the  debts  of  the  joint  concern,  and 
go  to  the  credit  of  both  the  contending  (contracting)  parties.  And 
whereas  the  said  parties  hold  jointly  property  in  Northumberland 
county,  on  which  it  is  likely  a  law  suit  may  arise,  it  is  also  hereby 
agreed,  that  the  risk,  trouble,  and  expense  shall  be  borne  jointly,  so 
that  all  and  every  item  of  the  said  transactions  shall  be,  and  actually 
are,  of  mutual  joint  and  equal  concern:  provided,  nevertheless,  that 
none  of  the  parties  shall  be  responsible  for  a  larger  sum  than  for 
what  the  properties  respectively  and  severally  shall  have  been  sold 
to  him,  and  the  consideration  mentioned  in  the  deeds,  only  all  losses 
and  deficiencies  in  sale  shall  be  equally  borne ;  and  provided  also, 
that  the  accounts  in  these  concerns,  and  the  several  interests  in  and 
to  the  same,  or  of  either  of  the  said  parties,  shall  be  finally  settled, 
after  all  the  debts  assumed  by  them  are  paid,  at  or  immediately 
after  the  decease  of  both  the  said  John  Strohecker  and  Juliannah 
his  wife,  and  not  before.  In  witness  whereof,  the  parties  to  these 
presents  have  hereunto  set  their  hands  and  seals." 

There  was  other  evidence,  not  necessary  to  be  noticed,  given  be- 
fore and  after  William  Feather  was  offered  as  a  witness;  mutual 
releases  were  executed  between  Feather  and  Peter  in  March  pre- 
vious to  the  trial,  but  he  was  still  objected  to,  admitted,  and  excep- 
tion taken.  Although  he  stated  something  not  mentioned  by  Hartz- 
field,  and  their  testimony  was  in  some  things  contradictory,  yet  he 
agreed  that  the  article  above  given  was  executed  by  him  and  Peter, 
and  did  not  allege  that  it  was  not  drawn  according  to  their  agree- 
ment. As  the  principal  stress  of  the  cause  lay  on  the  admission  of 
Feather  as  a  witness,  and  the  construction  and  effect  of  this  article 
of  agreement,  I  shall  consider  them  in  part  together.  Catherine 
Garber  and  Hartzfield  would  prove  that  the  agreement  was  made  at 
John  Strohecker's,  and  in  his  presence,  though  executed  afterwards 
at  Hamburg.  Feather  says  Peter  and  he  spoke  about  the  agree- 
ment at  the  old  man's,  but  did  not  conclude  it  until  Peter  came  to 
Hamburg.  But  it  appears  old  John  Strohecker  knew  what  was 
doing,  and  that  Feather  and  Peter  were  to  pay  his  debts,  or  assume 
them. 

These  facts  proved,  as  related  to  the  previous  understanding  of 
all  parties,  and  the  situation  in  which  they  stood,  what  does  the 
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agreement  itself  prove?  It  is  very  explicit — thai  Peter  and  Fea- 
ther are  to  hold  the  property  conveyed  to  them  respectively,  jointly, 
so  that  the  property  conveyed  to  Peter  in  fee  is  still  bona  fide  as  to 
one  moiety  or  equal  undivided  half  part  the  property  of  William 
Feather;  and  so  the  property  conveyed  to  William  Feather  in  fee, 
is  bona  fide,  as  to  one  moiety  or  equal  half  part,  the  property  of 
Peter  Strohecker.  It  then  agrees  that  if  the  debts  assumed  are  paid 
out  of  the  proper  means  of  John  Strohecker,  it  shall  be  for  the  bene- 
fit of  the  joint  concern,  no  matter  through  which  of  their  hands  it 
goes;  and  that  the  property  of  Feather  shall  be  sold  to  pay  the 
debts  of  the  joint  concern,  and  go  to  the  benefit  of  both  contracting 
parties;  and  this  for  the  purpose  of  retaining  the  property  conveyed 
to  Peter;  and  that  the  expenses  shall  be  borne  equally,  so  that  every 
item  of  said  transaction  shall  be,  and  actually  is,  of  mutual,  joint, 
and  equal  concern.  Now  this  makes  Feather  equally  interested 
with  Peter  in  the  tract  in  question,  and  equally  liable  for  all  costs; 
he  is  clearly  interested,  and  in  the  language  of  the  court,  whether 
his  name  appears  on  the  record  or  not  is  immaterial.  3  Penn.  Rep. 
177. 

But  further,  in  Smith  v.  Boyer,  3  Watts  449,  it  is  decided  that  a 
landlord  who  receives,  or  is  to  receive,  the  rents,  is  liable  for  mesne 
profits,  though  his  name  is  not  on  the  record.  Though  in  one 
respect  his  differs  from  what  it  would  be  if  on  the  record;  he  may 
controvert  the  right — but  all  who  aid  in  a  trespass  are  trespassers, 
and  equally  liable  to  damages  for  the  trespass — and  Feather,  who 
is  equal  owner,  or  was  so  till  the  releases,  cannot  by  any  arrange- 
ment between  hirn  and  Peter  cut  himself  loose  from  his  liability 
both  to  costs  and  mesne  profits;  and  this  will  be  strengthened  if  it 
be  satisfactorily  made  out  that  he  took  an  active  part  in  the  defence. 
Certainly  before  the  releases  he  was  bound  to  pay,  or  if  Peter  paid, 
to  allow  for  his  half  of  all  expenses;  and  there  is  some  evidence 
that  he  summoned  at  least  one  witness  to  attend  the  trial.  There 
was  error  in  admitting  him  as  a  witness.  John  Strohecker  was 
not  a  party  to  the  article  above  recited,  though  there  is  parol  evi- 
dence that  he  knew  of  it,  perhaps  present  when  the  terms  of  it 
were  settled,  but  suppose  he  was.  The  sale  to  John  Strohecker 
seems  unquestionably  neither  legal  nor  fair;  and,  supposing  it  in- 
valid, the  whole  stress  of  the  cause  has  been  put  on  the  question 
whether  his  to  Peter  was  a  fair  bona  fide  transaction — a  sale  to  an 
innocent  purchaser  for  a  fair  consideration,  which  has  been  fully 
paid  before  notice  of  any  defect  or  unfairness  in  the  title  of  John 
Strohecker.  The  doctrine  that  an  innocent  purchaser  might  be  pro- 
tected, though  buying  from  a  person  whose  title  was  fraudulent 
and  void,  is  found  in  our  books  from  Lazarus  v.  Bryson,  3  Bin. 
84,  down  to  this  time.  There  are  some  cases  as  to  what  must 
appear  to  rmke  a  bona  fide  purchase,  and  to  evidence  it  in  Hale 
v.  Rogers,  4  Watts  359,  362,  it  is  stated  that  a  receipt  from  the 
vendor  is  not  sufficient  evidence  of  payment  of  the  consideration, 

IX. — H 
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as  against  a  creditor  charging  a  fraud ;  and  it  is  said  to  be  unreason- 
able to  impose  on  the  creditor  proof  of  a  negative:  the  man  who 
alleges  payment  of  considerations  must  prove  it;  and  in  United 
States  v.  Marto,  2  Watts  406,  it  is  said,  "  A  bargain  by  which  the 
purchaser  may  get  the  estate  at  an  undervalue,  by  the  happening 
of  a  contingency  is  clearly  within  the  statute.  An  estate  worth 
8000  dollars  might  be  bought  for  a  fourth  of  that  sum,  if  a  purchaser 
of  it  for  2000  dollars,  but  subject  to  incumbrances  to  the  amount  of 
the  remaining  6000  dollars,  could  procure  the  incumbrancer  to  take 
satisfaction  out  of  the  debtor's  other  property.  In  order  to  insure 
fair  dealing  it  is  necessary  that  the  purchaser  should  be  bound  to 
pay  the  worth  of  the  property  in  any  event,  either  directly  to  the 
vendor,  or  in  discharge  of  liens;  not  merely  to  pay  a  sum  less  than 
the  value  in  the  first  instance,  and  take  his  chance  for  the  residue. 
The  counsel  pray  a  direction  that  as  the  vendee  did  not  pay  the 
encumbrances,  the  conveyance  was  fraudulent  on  that  account. 
The  court  thought  it  enough  to  rebut  the  inference  of  fraud,  that 
they  were  paid  out  of  the  land.  The  objection  lies  deeper  than 
seems  to  have  occurred  to  the  court  or  the  counsel.  The  validity 
of  the  conveyance  depends  not  on  supplementary  acts,  but  on  the 
character  of  the  conveyance  when  executed." 

These  cases  apply  to  many  parts  of  this  cause;  it  might  be  right 
to  read  the  cancelled  bond,  which  is  no  more  than  a  receipt,  and 
to  prove  payments  for  John  Strohecker  in  1832  or  1834,  but  these 
without  more  will  not  suffice  to  prove  a  bona  fide  purchase  or  pay- 
ment of  consideration.  Peter  Strohecker  could  not  be  a  bona  fide 
purchaser  without  knowing  it.  What  did  he  and  Feather  state 
that  they  did  know;  why  that  conveyances  had  been  made  to  them 
separately  amounting  to  about  8000  dollars;  that  they  had  assumed 
to  pay  some  debts  for  the  old  man;  that  they  expected  to  pay  part 
of  these  out  of  the  proper  means  of  John  Strohecker;  that,  to  say 
nothing  of  the  Northumberland  property,  they  expected  to  pay  all  the 
debts  out  of  what  was  conveyed  to  Feather,  and  save  the  property 
conveyed  to  Peter  for  their  joint  use;  now  it  is  impossible  to  read 
this  without  seeing  that  both  Feather  and  Peter  considered  it  a 
family  arrangement  intended  to  give  them  the  tract  conveyed  to 
Peter  for  5500  dollars,  and  for  which  they  did  not  expect  to  pay  a 
dollar. 

The  keeping  back  the  article  until  its  existence  and  contents  had 
been  proved  by  the  testimony  of  witnesses  by  parol,  was  not  in  the 
ordinary  course  of  proceeding  in  court,  and  I  feel  convinced  that  the 
respectable  gentlemen  engaged  for  Peter  now  see  that  it  ought  to 
have  been  produced  in  the  first  instance  on  the  notice.  There  was 
some  difference  between  the  witnesses  on  some  matters  but  little 
connected  with  the  point  in  issue.  They  both  proved  that  after 
talking  about  it,  at  the  old  man's,  it  was  drawn  and  executed  by 
both  Feather  and  Peter  and  there  was  no  allegation  that  it  did  not 
contain  what  they  agreed  on  and  intended  it  should  contain.  If 
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there  had  been  different  statements  of  its  contents  by  witnesses, 
yet  when  produced  and  read  it  made  an  end  of  all  parol  proof  of  its 
contents.  It  spoke  for  itself  and  plainly,  and  it  proved  that  the  deed 
and  bond  did  not  represent  the  sale  by  John  to  Peter,  as  Peter  and 
Feather  understood  it,  and  as  they  intended  and  accepted  it. 

When  we  recur  to  the  facts,  that  this  land  was  bound  by  a 
recognizance  to  Susan  Deern  for  her  share  of  her  father's  land:  that 
the  part  allotted  to  her  had  been  swept  away  by  an  old  mortgage: 
that  the  administrators  of  her  father's  estate  had  settled  an  account 
by  which  they  acknowledged  a  large  balance  in  their  hands:  that 
John  Strohecker  was  their  bail  in  their  administration  bond:  that 
suit  had  been  brought  against  him  on  this  bond:  and  when  we  see 
that  he  had  joined  in  proving  a  sale  of  this  property  on  a  judgment 
satisfied,  and  so  to  his  knowledge:  that  after  bidding  in  the  pro- 
perty lie  paid  no  money  on  it  for  nearly  four  years,  nor  then,  but 
two  years  after  bidding  it  in  brought  a  suit  against  the  administra- 
tors who  had  joined  him  in  procuring  this  illegal  sale  and  obtained 
a  judgment  against  Garber's  estate  which  was  set  off  against  his 
purchase-money:  and  wheji  we  remember  that  this  sale  to  John 
Strohecker  was  contrived  to  overreach  the  recognizance  to  Susan 
Deem,  it  throws  a  cloud  over  the  whole  business  so  as  to  require 
clear  proof  that  the  sale  to  Peter  was  not  what  the  articles  between 
him  and  Feather  prove  they  understood  it  to  be;  i.  e.  a  plan  to  give 
it  to  Peter  apparently  for  5500  dollars  cash  paid,  when  in  fact 
Peter  and  Feather  knew  that  no  such  money  was  paid  or  expected 
or  intended  to  be  paid.  Admitting  that  S.  Deem  told  John  Stro- 
hecker he  wished  him  to  purchase,  this  goes  for  nothing  if  he 
thought  the  sale  was  to  be  fair.  If  he  knew  it  was  not  fair  but 
fraudulent  and  intended  to  deprive  his  wife  of  her  share  of  her 
father's  estate,  it  will  not  injure  her;  even  a  fraudulent  and  volun- 
tary sale  of  her  interest  would  not  affect  her  right  to  recover;  and 
this  is  proved  and  admitted  to  be  by  her  trustee  and  for  her  use. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Orlady  against  M'Nainara. 

If  an  award  of  arbitrators  be  set  aside  on  the  allegation  that  the  declaration 
contains  no  cause  of  action,  it  is  the  subject  of  a  writ  of  error:  and  if  the  judg- 
ment of  the  court  be  erroneous,  it  will  be  reversed,  and  the  award  and  judg- 
ment upon  it  reinstated. 

Quaere. — Whether  the  court  below  could,  after  the  time  for  an  appeal  has 
elapsed,  and  execution  has  been  issued,  set  aside  an  award  on  the  allegation  of 
a  defect  in  the  pleadings? 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

Martin  Orlady  against  George  M'Culloch  and  Thomas  M'Na- 
inara, trading  under  the  firm  of  M'Culloch  &  M'Namara.  This 
was  an  action  of  debt,  in  which  the  writ  was  served  upon  M'Na- 
mara  alone;  and  the  plaintiff  filed  a  declaration  and  referred  the 
cause  to  arbitrators,  who  made  a  report  in  favour  of  the  plaintiff 
for  four  hundred  and  twenty-six  dollars.  The  defendant  did  not 
enter  an  appeal,  but  after  execution  issued,  he  came  in  and  asked 
the  court  to  set  aside  the  award  on  the  ground  that  the  declaration 
contained  no  cause  of  action. 

The  court  below  (Burnside,  president,  dissenting)  set  aside  the 
award. 

Bell  and  Orbison,  for  plaintiff  in  error,  cited  2  Dull.  229. 
Miles  and  Blanchard,  contra,  cited  14  Serg.  8?  Rawle  149;  5 
Serg.  Sf  Rawle  526;  8  Watts  530. 

PER  CURIAM. — This  case  differs  from  the  Erie  Bank  v.  Brawley 
in  an  essential  particular.  There,  the  award  was  set  aside  because 
it  was  supposed  the  cause  of  action  was  not  within  the  compulsory 
arbitration  law;  a  result  which  left  the  action  depending  and  open 
to  further  prosecution,  as  if  it  had  never  been  out  of  court  upon  a 
rule.  Here  the  award  was  set  aside  upon  the  allegation  that  the 
declaration  contains  no  cause  of  action;  a  result  which  would  de- 
prive the  plaintiff  of  a  right  to  proceed.  He  might  perhaps  be  per- 
mitted to  amend;  but  as  a  valid  amendment  would  substitute  a 
cause  of  action  substantially  different,  his  amendment  would  be  of 
grace  and  not  of  right.  But  having  perhaps  laid  his  cause  of  action 
truly,  he  might  have  no  amendment  to  ask;  and  the  court,  having 
pronounced  his  cause  of  action  bad,  would  not  suffer  him  to  occupy 
its  time  further,  with  what  it  had  pronounced  a  nullity.  He  would 
thus  stand  in  a  predicament  analagous  to  what  is  produced  by  an 
arrest  of  judgment  after  verdict.  By  setting  aside  the  award  there- 
fore, the  cause  was  at  an  end  ;  and  this  writ  of  errror  lies.  Then 
if  it  were  open  to  the  court  below  in  a  proceeding  of  this  sort  to 
look  into  the  pleadings,  still  there  was  a  cause  of  action  laid ;  and 
thn  interference  for  the  supposed  want  of  it  was  an  error. 

Judgment  reversed,  and  award  affirmed. 
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Lyon  against  Houk, 

The  purchaser  of  a  lease  who  has  gone  into  possession  of  the  premises,  may 
tender  to  the  lessor  the  amount  of  rent  due,  and  thus  relieve  himself  and  the 
lessee  from  liability  to  distress;  he  is  not  a  stranger  to  the  lessor,  but  the  lessee 
in  an  action  of  replevin,  on  the  issue  of  rent  or  no  rent  in  arrear,  may  avail  him- 
self of  such  tender  by  his  assignee  of  the  term. 

ERROR  to  the  special  court  of  common  pleas  of  Cumberland 
county. 

This  was  an  action  of  replevin  by  Jacob  B.  Lyon  against  George 
Houk  and  Peter  M'Laughlin,  for  one  hundred  pieces  of  bloom  iron 
of  the  value  of  200  dollars.  Declaration  in  common  form.  The 
defendant  George  Houk  avowed  the  taking  upon  a  distress  for  rent 
upon  a  lease  of  the  premises,  when  the  distress  was  made,  dated  the 
13th  June  1836,  as  follows: 

"  Article  of  agreement,  made  and  entered  into  betwixt  George 
Houk  and  George  Himes  of  the  one  part,  and  Jacob  B.  Lyon  of 
the  other  part.  The  said  Houk  and  Himes  agree  to  let  and  lease 
to  the  said  Jacob  B.  Lyon,  Salome  Forge  and  sawmill,  with  all 
the  water  privileges  thereunto  belonging,  situate  in  Dickinson 
township,  Cumberland  county;  said  lease  to  commence  the  fifteenth 
of  this  present  month,  and  to  expire  on  the  first  of  April  1838.  The 
said  Houk  and  Himes  also  let  and  lease  to  the  said  Lyon  for  the 
period  aforesaid,  the  houses  now  occupied  by  Michael  Mullan  and 
Philip  M'Farlane,  also  the  smith-shop  and  coal  and  iron  houses, 
and  all  the  privileges  belonging  to  said  houses  near  the  said  forge, 
the  said  Houk  reserving  to  himself  the  privilege  of  passing  and  re- 
passing  through  the  said  forge  and  saw-mill  yards  to  his  fields  and 
meadows,  also  the  ducks  and  geese  of  the  said  Honk  to  have  the 
entire  and  exclusive  use  of  the  dam  of  said  forge.  The  said  Houk 
and  Himes  agree  and  bind  themselves  to  raise  the  main  wing  of 
the  dam  of  said  forge,  sufficiently  high  to  swell  the  water  back  to 
the  creek  common  water  mark.  They  also  agree  to  pay  half  the 
expense  of  removing  the  gravel  out  of  the  head  and  tail  races  to  a 
depth  that  the  said  Lyon  shall  consider  sufficient.  They  the  said 
Houk  and  Himes  agree  to  give  the  said  Lyon  wood  land  of  the 
Lusk  tract  of  mountain  land  during  the  period  of  the  lease  afore- 
said at  the  rate  of  five  dollars  per  acre,  the  wood  to  be  taken  square 
across  the  land  along  the  lines  running  east  and  west.  They  also 
agree  to  build  a  frame  house  eighteen  by  twenty-six  feet,  one  and 
a  half  stories  high,  to  be  finished  the  fifteenth  of  July  next.  They 
also  agree  to  give  sufficient  ground  for  gardens,  for  the  houses  afore- 
said, and  allow  the  tenants  sufficient  fire  wood  of  dead  and  fallen 
ix. — R* 
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timber  as  said  Houk  shall  direct.  In  consideration  of  the  leases 
and  privileges  aforesaid,  the  said  Jacob  B.  Lyon  agrees  and  binds 
himself  to  pay  to  the  said  George  Houk  and  George  Himes  and 
their  assigns,  at  the  rate  of  five  hundred  dollars  per  annum,  to  be 
paid  as  follows  :  one  hundred  and  twenty-five  dollars  to  be  paid 
on  the  first  of  July  next,  and  one  hundred  and  twenty-five  dollars 
on  the  15th  September  next,  and  one  hundred  and  twenty-five  dol- 
lars three  months  thereafter,  and  every  three  months  to  the  first  of 
April  1838.  The  said  Jacob  B.  Lyon  is  to  find  his  own  tools  and  to 
keep  up  repairs  at  his  own  expense.  The  said  Lyon  agrees  to  keep 
the  head  gates  at  the  dam  in  repair,  and  to  deliver  up  the  premises 
and  houses  aforesaid,  to  the  said  Houk  and  Himes  on  the  said  1st  of 
April  1838,  in  as  good  order  as  they  are  now,  wear  and  tear  and 
accidents  excepted.  In  testimony  whereof  the  said  parties  have 
hereunto  set  their  hands  and  seals,  this  13th  day  of  June  1836." 

Upon  this  lease  the  defendant  claimed  125  dollars,  rent  for  three 
months,  due  in  advance  on  the  15th  March  1837. 

The  plaintiff  then  gave  in  evidence  the  following  agreement : 
"Article  of  agreement  made  and  concluded  this  13th  day  of 
February  1837,  between  George  Houk,  of  Dickinson  township, 
Cumberland  county,  of  the  one  part,  and  A.  G.  Ege,  of  Carlisle,  in 
said  county,  of  the  other  part,  witnesseth,  that  the  said  George 
Houk,  for  the  consideration  hereinafter  mentioned,  doth  covenant 
and  agree  to  and  with  the  said  A.  G.  Ege,  that  he  the  said  George 
Houk  will,  on  or  before  the  5th  of  April  next,  grant,  convey  and 
sufficiently  assure  to  the  said  A.  G.  Ege,  his  heirs  and  assigns,  by 
deed  in  fee  simple,  with  special  warranty  clear  of  all  incumbrance, 
all  the  said  George's  undivided  half  part  of  Salome  Forge,  and  all 
the  lands  connected  therewith  or  in  any  wise  appertaining  thereto 
with  the  appurtenances.  Same  consisting  of  the  forge  tract,  con- 
taining 120  acres,  bought  at  sheriff's  sale,  in  company  with  John 
Moore  and  George  Himes — a  tract  containing  60  acres,  and  pur- 
chased after  the  first  mentioned  one  at  sheriff's  sale  by  the  said 
Himes,  Houk  and  Moore.  Also,  the  Lusk  tract  of  mountain  land, 
containing  123  acres,  more  or  less,  bought  at  sheriff's  sale  by  said 
Houk,  Himes  and  Moore,  and  also  the  saw-mill  tract,  containing  45 
acres,  more  or  less,  purchased  by  said  Honk  and  Himes — said  four 
several  tracts  having  all  been  sold  by  the  sheriff  as  the  property  of 
Adam  Houk,  deceased — and  the  interest  which  the  said  John 
Moore  had  in  the  said  property  having  been  conveyed  by  him  to 
said  George  Houk,  who  thereby  became  an  equal  owner  of  said 
property  with  said  George  Himes.  The  said  George  Houk  further 
agrees  that  he  will  give  possession  of  the  said  property  hereby 
covenanted  to  be  conveyed  at  and  upon  the  execution  and  delivery 
of  the  deed  aforesaid.  And  further  that  he  will  transfer  and  assign 
to  the  said  A.  G.  Ege,  all  his  the  said  George  Houk's  interest  in 
the  lease  made  by  the  said  Houk  and  said  George  Himes  to  Jacob 
B.  Lyon  of  a  portion  of  the  forge  property  aforesaid,  which  said 
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lease  of  the  forge,  &c.,  terminates  on  the  1st  of  April  1838,  said 
Houk  covenanting  that  the  whole  interest  in  said  lease  is  in  him 
by  the  written  agreement  of  the  said  George  Himes,  and  that  he 
will  assign  his  said  interest  to  the  said  Ege  when  he  executes  the 
deed  as  aforesaid.  It  being  agreed  that  all  fences  to  be  made  and 
repairs  to  be  completed,  by  any  agreement  heretofore  made  by  the 
said  George  Houk,  are  to  be  made  and  completed  by  him  the  said 
George  and  not  by  the  said  A.  G.  Ege.  In  consideration  whereof 
the  said  A.  G.  Ege  covenants  and  agrees  that  he  will  pay  therefor 
to  the  said  George  Houk,  the  sum  of  5200  dollars,  to  be  paid  as 
follo*ws,  to  wit:  2700  dollars  on  or  before  the  5th  of  April  next, 
when  the  said  deed,  &c.,  is  to  be  delivered,  and  the  remaining 
2500  dollars  on  or  before  the  1st  of  April  1838,  without  interest. 
And  the  said  Ege  further  agrees  that  he  will,  on  the  delivery  of  the 
deed  aforesaid  to  him  by  the  said  Houk,  demise  and  lease  unto  the 
said  George  Houk  from  said  day  of  delivery,  until  said  of  1st  April 
1838,  all  the  arable  and  cleared  land  belonging  to  said  forge  pro- 
perty, (not  included  in  the  lease  aforesaid  to  the  said  Jacob  B. 
Lyon,)  with  liberty  to  use  dead  trees  and  tops  of  trees  for  fire  wood, 
and  timber  for  rails.  The  said  Ege  to  charge  no  rent  for  said  lease; 
it  being  understood  that  Himes  has  rented  his  half  of  said  arable 
land  to  said  Houk  until  the  1st  of  April  1838,  with  same  privileges 
as  those,  to  be  granted  in  said  lease  by  A.  G.  Ege,  as  herein  before 
stated.  It  is  further  understood  and  agreed,  that  the  taxes  for  the 
present  year  are  to  be  paid  as  follows,  to  wit:  A.  G.  Ege  pays  the 
tax  for  1837,  for  that  part  of  the  property  leased  as  aforesaid  to 
Jacob  B.  Lyon,  and  the  said  George  Houk  pays  the  tax  for  the 
said  year  1837  for  the  residue  of  said  property.  It  is  further  under- 
stood, that  the  said  Houk  is  entitled  to  the  rent  from  J.  B.  Lyon 
till  the  5th  of  April  next,  ensuing  the  date  hereof,  the  residue  he  is 
to  assign  to  said  Ege.  And  further,  that  the  rails  cut  by  said  Houk 
are  to  be  used  only  for  fencing  the  premises  and  completing  his 
contract  with  said  George  Himes,  and  for  no  other  purpose.  Wit- 
ness our  hands  and  seals,  the  13th  of  February,  1837." 

It  was  admitted  that  this  agreement  was  duly  executed  and  ful- 
filled on  the  5th  of  April  1837;  on  the  3d  of  March  1837,  Jacob  B. 
Lyon  and  A.  G.  Ege  entered  into  the  following  agreement  : 

"  Memorandum  of  an  agreement  made  this  3d  day  of  March  1837, 
by  and  between  Jacob  B.  Lyon,  of  Dickinson  township,  Cumber- 
land county,  and  state  of  Pennsylvania,  of  the  one  part,  and  Andrew 
G.  Ege,  of  the  borough  of  Carlisle,  county  and  state  aforesaid,  of 
the  other  or  counter  part,  witnesseth,  that  the  said  Jacob  B.  Lyon, 
for  and  in  consideration  of  the  covenants  to  be  kept  and  performed 
by  the  said  A.  G.  Ege,  doth  transfer,  assign  and  set  over  unto  the 
said  Ege,  the  right  he  enjoys  under  lease  from  George  Houk  and 
George  Himes,  dated  the  13th  of  June  1836,  of  Salome  Forge, 
which  is  by  its  terms  to  continue  until  the  1st  of  April  1838,  at  and 
on  the  same  terms  he  the  said  Lyon  has  and  holds  the  same,  and 
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to  deliver  the  possession  of  said  forge  and  premises  on  the  15th  of 
March  instant,  and  in  consideration  thereof  the  said  Ege  agrees  to 
take  the  several  articles  of  personal  property  at  said  forge,  which 
belongs  thereto  and  is  used  there  with,  together  with  the  cord  wood 
in  rank  set  up  in  pit  or  pits,  the  cord  wood  at  sixty  cents  per  cord, 
and  the  other  personal  property  at  the  fair  cash  valuation  thereof, 
a  schedule  and  valuation  thereof  to  be  made  out  and  attached  to 
this  agreement — also  the  wood  lease  of  timber  land  which  said 
Lyon  has  from  Dr.  W.  C.  Chambers,  at  the  rate  of  five  dollars  per 
acre  for  the  residue  thereof.  The  said  Ege  hereby  covenants  and 
agrees  to  pay  the  price  of  said  property  in  two  equal  payments,  the 
first  on  the  1st  of  April,  and  the  other  on  the  1st  of  May,  ensuing 
the  date  hereof,  obligations  to  be  given  therefor  when  the  possession 
is  delivered  as  above  specified — notice  to  be  given  by  said  Lyon 
to  the  wood  choppers  to  cease  chopping  immediately. 

"In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written." 

Deposition  of  Michael  Mullen:  " Cumberland  county,  ss. — Agree- 
ably to  the  annexed  notice,  personally  came  before-  the  subscriber, 
a  justice  of  the  peace  in  and  for  said  county  of  Cumberland, 
Michael  Mullen,  who  being  duly  sworn  according  to  law,  doth 
depose  and  say:— I  was  authorised  by  A.  G.  Ege  to  make  a  tender 
of  the  rent  of  the  forge  due  up  to  the  1st  of  April  1837  to  George 
Houk,  and  I  undertook  to  make  the  tender  some  time  before  the 
distress  was  made  of  the  goods  of  the  said  A.  G.  Ege  by  the  said 
George  Houk,  at  the  saw  mill  along  side  of  the  forge;  I  was  at  the 
saw  mill,  and  Mr  Houk  came  along  riding  on  horseback,  and  I 
told  him  that  I  had  the  money  for  the  rent  due  up  to  the  5th  of  April. 
I  had  it  in  specie;  I  had  not  time  to  count  it,  as  he  rode  off;  when 
he  was  going  away  he  said  he  would  have  nothing  to  do  with  it  or 
with  A.  G.  Ege;  I  do  not  recollect  which;  the  amount  was  either 
27  dollars  and  some  cents,  or  28  dollars  and  some  cents;  I  under- 
stood from  Mr  Ege  that  it  was  the  rent  up  to  the  5th  of  April  1837. 
I  had  the  money  yet  when  Mr  M'Glaughlin  made  the  distress, 
and  told  him  that  morning  that  he  was  ready  and  willing  to  pay 
it;  I  afterwards  returned  the  money  to  Mr  Ege's  manager,  Mr 
Beelman." 

Cross-examined  by  George  Houk,  Esq.,  the  witness  further 
saith: — 

"  I  understood  that  Mr  Lyon  had  rented  the  property  of  Mr 
Houk;  I  understood  that  Mr  Lyon  was  to  pay  500  dollars  a  year, 
and  it  was  to  be  paid  quarterly;  I  understood  from  Mr  Lyon  and 
Mr  Ege  that  Mr  Ege  had  bought  Mr  Lyon's  lease;  I  did  not  get 
time  to  show  the  money  to  Mr  Houk,  because  Squire  Houk  rode 
off  after  I  told  him,  before  I  had  time  to  unfold  it;  on  the  morning 
that  the  distress  was  made,  I  was  at  the  forge  in  company  with 
M'Glanghlin,  the  constable,  and  George  Houk,  about  fifteen  mi- 
nutes; I  told  Mr  M'Glaughlin  not  to  make  the  levy,  that  I  had  the 
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money  for  the  rent  up  to  the  5th  of  April;  I  stated  to  M'Glanghlin 
that  I  had  27  dollars  and  some  cents,  or  28  dollars  and  some  cents, 
I  do  not  recollect  which;  Mr  M'Glaughlin  refused  to  take  it,  and 
asked  above  100  dollars;  I  did  not  show  them  any  money  at  that 
time  or  any  other;  Mr  Ege  had  directed  me  not  to  suffer  the  pro- 
perty to  be  levied  on  and  removed  or  taken  away,  and  at  the  risk 
of  his,  the  deponent's,  life  he  would  not  suffer  it  to  be  done,  (it  is 
admitted  by  the  parties  themselves  that  the  blooms  distrained  were 
the  property  of  J.  B.  Lyon.)  I  think  the  levy  was  made  about  the 
17th,  or  from  that  to  the  20th  of  March  1837,  Houk  and  me,  it 
appears  to  me,  we  might  have  had  a  conversation  between  the 
time  we  met  at  the  saw  mill  and  the  time  the  levy  was  made,  but 
I  do  not  remember  it;  Mr  Houk  was  riding  at  a  walk  the  morning 
that  I  spoke  to  him  at  the  saw  mill,  he  did  not  stop  but  drawed  up 
the  mare;  then  when  I  pulled  it  out,  he  rode  on,  and  said  he  would 
have  nothing  to  do  with  it  or  with  Galbraith  Ege,  I  do  not  know 
which;  I  cannot  recollect  the  time,  but  think  it  was  not  more  than 
two  days  from  the  time  I  saw  Houk  at  the  forge  that  the  levy  was 
made.  Further  saith  not." 

It  was  agreed  that  if  the  tender  made  by  A.  G.  Ege  to  George 
Houk,  as  stated  in  the  deposition  of  Mullen,  followed  up  by  bring- 
ing the  money  into  court,  would  under  any  state  of  pleading  avail 
the  plaintiff,  it  shall  be  in  like  mariner  available,  under  the  present 
state  of  the  pleadings.  The  money  tendered  admitted  to  be  in 
court. 

The  Court  delivered  the  following  charge  to  the  jury,  which  was 
excepted  to  by  both  parties. 

"  George  Houk  and  Georpe  Himes  being  the  owners  of  a  forge 
property,  leased  it  by  their  indenture  of  13th  of  June  1836,rto  the 
plaintiff,  J.  B.  Lyon,  at  an  annual  rent  of  500  dollars,  payable  quar- 
terly in  advance. 

"  On  the  13th  of  February  1837,  George  Hook  entered  into  an  arti- 
cle of  agreement  with  A.  G.  Ege  for  the  sale  of  the  property.  By 
the  terms  of  the  article,  which  were  duly  complied  with,  Houk  was 
to  render  a  deed  for  the  property,  and  possession,  on  the  5th  of  April 
following.  He  was  also  to  be  entitled  to  the  rent  from  Lyon  after 
the  5th  of  April — Houk  to  have  it  till  that  time.  Ege  having  pur- 
chased the  lease  of  Lyon  (on  the  3d  of  March  1837),  took  possession 
of  the  property  on  the  1 5th  of  March ;  on  the  1 6th  or  1 7th  of  the  same 
month,  according  to  the  deposition  of  Mullen,  Ege  caused  a  tender  to 
be  made  to  Houk  of  the  proportion  of  rent  which  he  considered  him- 
self entitled  to,  on  the  then  current  quarter,  namely,  up  to  the  5th 
of  April.  Houk,  disregarding  the  tender,  distrained  the  goods  of 
Lyon  on  the  premises  for  the  rent  of  the  entire  quarter.  Lyon 
replevied  the  goods,  and  the  defence  to  the  replevin  is,  that  there 
was  no  rent  in  arrear.  The  plaintiff  contended  that  the  tender  by 
Ege  of  the  proportion  of  rent  due  to  Houk,  extinguished  the  right 
of  the  latter  to  distrain — the  court  instruct  the  jury  that  under  the 
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agreement  between  Houk  and  Ege,  Houk  was  entitled  to  28  dol- 
lars 67  cents,  as  his  proportion  of  the  rent  of  the  quarter  in  dispute, 
(that  the  balance  belonged  to  Ege,)  and  that  the  tender  made  by 
Ege  did  not  extinguish  his  claim,  or  his  right  of  distress,  although  at 
the  time  of  making  the  tender  and  distress,  he  knew  that  Ege  was 
in  possession  of  the  premises.  It  might  have  been  otherwise  had 
he  been  privy  to  the  agreement  between  Ege  and  Lyon,  by  which 
Ege  covenants  to  pay  the  rent — or  had  notice  of  such  agreement 
been  given  to  him. 

"The  jury  will  therefore  find  for  the  defendant, and  that  there  is 
rent  in  arrear  28  dollars  67  cents,  with  interest  from  the  date  of  dis- 
tress— and  that  the  value  of  the  goods  distrained  is  of  the  same 
amount." 

The  plaintiff  moved  the  court  for  a  new  trial,  on  the  ground  of 
misdirection  to  the  jury,  which  was  overruled  on  the  following 
ground : 

"  In  this  case  the  plaintiff  moved  for  a  new  trial,  on  the  ground 
that  the  court  erred  in  charging  the  jury  that  the  tender  made  by 
Ege  to  Houk  was  not  available  to  him  in  this  suit.  That  the  charge 
was  correct,  having  regard  to  the  evidence  in  the  cause,  I  am  well 
satisfied,  for  though  in  the  charge  the  fact  was  assumed,  through 
misapprehension,  that  Ege  was  in  possession  of  the  demised  pre- 
mises at  the  time  of  the  tender  and  distress,  there  was  no  evidence 
whatever  of  the  fact — nothing  to  be  left  to  the  jury  from  which 
they  could  infer  the  fact.  It  is  not  necessary,  then,  to  inquire  whe- 
ther the  tender  would  have  been  good,  had  Ege  been  in  possession 
of  the  premises,  as  the  court  supposed  he  was,  but  merely  whether 
it  was  good,  Ege  not  being  in  possession,  and  that  it  was  not,  is 
quite  certain.  Therefore,  the  motion  for  a  new  trial  on  the  part  of 
the  plaintiff  is  dismissed." 

Watts  and  Alexander,  for  plaintiff  in  error.  The  assignee  of 
the  term,  by  reason  of  the  mere  fact  of  becoming  such,  subjects 
himself  to  the  liability  of  the  payment  of  the  rent:  but  in  this  case 
he  had  taken  actual  possession,  and  it  was  a  sufficient  evidence  of 
that,  that  the  tender  was  made  on  the  premises.  6  Law  Lib.  140, 
141,  142.  151, 152.  158;  3  Salk.  4. 

Gaullaher  and  Biddle,  contra,  cited  2  Saund.  PI.  and  Ev.  419; 
Chit,  on  Con.  30.2. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — A.  G.  Ege  having  contracted  with  George  Houk, 
one  of  the  original  lessors,  who  had  become  sole  owner  of  the  rever- 
sionary interest  by  purchase  from  George  Himes,  his  co-lessor,  for 
the  purchase  of  the  reversionary  interest  in  the  leased  premsses,  the 
latter,  as  between  themselves,  was  only  entitled  to  the  rent  from  the 
15th  of  March  1837,  to  the  5th  of  the  following  month,  making 
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twenty  days,  which,  at  the  rate  of  500  dollars  rent  per  annum, 
would  have  been  equal  to  about  27  dollars  40  cents.  The  15th  of 
March  was  the  commencement  of  the  quarter,  and  the  rent,  accord- 
ing to  the  lease  which  Lyon  had  taken  of  Houk  &  Himes,  was  pay- 
able quarterly  in  advance.  But  then,  by  the  agreement  which  Ege 
had  made  with  Houk  for  the  purchase  of  the  reversionary  interest 
in  the  leased  premises,  Ege  was  to  have  the  residue  of  the  quarter's 
rent,  so  that  27  dollars  40  cents  was  all  that  Houk  had  any  right  to 
claim  of  Ege,  considering  the  latter  as  the  tenant  in  possession,  as 
in  fact  he  was";  because,  after  his  purchase  of  the  reversion  from 
Houk,  he,  on  the  15th  of  March  1837,  came  into  the  actual  pos- 
session of  the  leased  premises  under  a  purchase  from  Lyon,  the 
lessee,  of  his  right  therein,  made  previously,  on  the  third  of  the  same 
month.  By  this  means  he  acquired  all  the  interest  of  Lyon,  the 
lessee,  in  the  premises,  as  well  as  that  of  the  lessors,  to  a  limited  ex- 
tent. Having  come  thus  rightfully  into  the  actual  possession,  as 
tenant,  at  least,  of  the  leased  premises,  and  being  in  possession  as 
such  of  the  same,  when  the  rent  became  payable,  on  the  15th  of 
March,  it  was  his  duty  to  see  to  the  payment  of  it,  as  he  thereby 
made  himself  either  liable  to  pay,  or  to  be  distrained  on  for  it,  if  he 
did  not.  Having  thus  become  a  privy  in  interest,  he  was  conse- 
quently a  proper  person  to  tender  all  the  rent  coming  to  Houk,  as 
between  the  latter  and  himself.  Co.  Lit.  206  b,  207  a;  1  Saund. 
Rep.  203,  note  b;  Williams  v.  Bosanquet,  1  B.  4*  B.  461;  Latch. 
107;  7  Co.  13.  In  this  respect  he  stood  in  the  shoes  of  Lyon,  the 
original  lessee;  and  moreover,  as  claiming  an  interest  in  the  rent 
itself,  by  purchase  from  Houk.  Then  if  he  tendered,  or  caused  a 
sufficient  sum  of  money  to  be  tendered,  Houk  ought  either  to  have 
received  it,  or  not  to  have  distrained  for  it  subsequently,  without 
having  made  a  personal  demand  of  it,  and  a  refusal  on  the  part  of 
Ege  to  pay.  Gilbert  on  Rents  81,  82,  83;  Hoi.  207;  2  Rolle.  427. 
A  distress  is  a  summary  remedy,  given  by  law  for  the  recovery  of 
rent,  and  may  be  considered  equivalent,  in  some  respects,  to  an 
action  in  which  a  judgment  is  obtained,  and  an  execution  awarded 
for  the  recovery  of  it.  But  it  is  very  obvious,  if  an  action  were  to  be 
brought  for  the  recovery  of  rent,  after  a  tender  of  payment  had 
been  made  of  it  to  the  landlord,  without  his  having  subsequently 
made  a  demand  of  the  rent  from  the  tenant,  the  tenant,  by  pleading 
the  tender,  and  bringing  the  money  into  court,  would  defeat  the 
plaintiff  in  his  action,  and  recover  from  him  the  costs  expended  by 
the  defendant  on  account  of  it.  We  therefore  think  that  the  court 
below  erred  in  charging  the  jury  that  the  tender  made  by  Ege  of 
the  rent  coming  to  Houk,  did  not  take  away  or  suspend  the  right  of 
the  latter  to  distrain  for  it,  until  he  made  a  demand  on  Ege  for  it, 
and  the  latter  refused  or  omitted  to  pay  it. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Leib  against  The  Commonwealth. 

An  Associate  Judge  of  a  court  of  common  pleas  is  not  a  county  officer  within 
the  meaning  of  the  second  section  of  the  act  of  the  14th  of  June  1836:  and  that 
court  has  not  jurisdiction  to  inquire  by  a  writ  of  quo  warranto  into  the  authority 
by  which  he  holds  the  office. 

A  day  to  which  a  court  was  adjourned  is  part  of  the  same  term  at  which  the 
adjournment  was  made. 

The  classification  of  the  Associate  Judges  made  by  the  act  of  assembly  of  the 
20th  of  June  1839,  is  the  constitutional  and  binding  classification  under  the 
amended  constitution  and  schedule;  and  the  legislature  of  1840  had  no  power 
over  the  subject. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

The  Commonwealth  of  Pennsylvania  ex  relatione  Ovid  F.  John- 
son, Attorney-General,  against  Samuel  D.  Leib. 

The  proceeding  in  the  common  pleas  was  a  quo  warranto  issued 
upon  the  suggestion  of  the  attorney-general,  to  show  by  what  war- 
rant the  defendant  claimed  to  exercise  the  office  of  associate  judge 
of  the  court  of  common  pleas  of  Schuylkill  county. 

Suggestion.  "Be  it  remembered  that  at  a  court  of  common  pleas, 
held  the  thirty-first  day  of  March  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty,  in  and  for  said  county,  comes  Ovid 
F.  Johnson,  attorney-general  of  the  said  commonwealth,  by  F.  W. 
Hughes,  his  deputy  in  and  for  said  county,  and  on  behalf  of  said 
commonwealth,  gives  the  said  court  here  to  know  and  be  informed 
that,  by  the  amended  constitution  of  said  commonwealth,  which 
was  agreed  to  in  convention  on  the  twenty-second  day  of  February 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
eight,  and  adopted,  ratified  and  confirmed  by  the  citizens  of  the 
said  commonwealth  on  the  ninth  day  of  October  of  said  last-men- 
tioned year;  and  the  fact  of  its  being  so  adopted,  duly  declared  and 
proclaimed  by  the  governor  on  the  eleventh  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-eight,  it  is 
provided,  inter  alia,  in  the  second  section  of  the  fifth  article  to  the 
said  constitution  as  follows,  to  wit:  The  judges  of  the  supreme 
court;  of  the  several  courts  of  common  pleas,  and  of  such  other 
courts  of  record  as  are  or  shall  be  established  by  law,  shall  be 
nominated  by  the  governor,  and  by  and  with  the  consent  of  the 
senate,  appointed  and  commissioned  by  him.  The  associate  judges 
of  the  court  of  common  pleas  shall  hold  their  offices  for  the  term 
of  five  years,  if  they  shall  so  long  behave  themselves  well.  That 
by  the  schedule  to  said  constitution  it  is  provided,  that  the  legisla- 
ture shall  divide  the  associate  judges  of  the  said  state  into  four 
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classes,  to  be  arranged  according  to  the  seniority  of  their  commis- 
sions. That  it  appears  from  said  amended  constitution  and  schedule, 
and  from  the  decision  of  the  supreme  court  of  said  commonwealth, 
in  the  case  of  the  said  commonwealth  against  Oristus  Collins,  that 
from  the  said  time  of  the  adoption  of  the  said  amended  constitution 
as  aforesaid,  until  the  first  day  of  January  1839,  the  governor  of 
said  commonwealth  had  no  authority  to  appoint  and  commission 
any  judge  of  any  court  of  common  pleas  for  said  commonwealth, 
for,  or  longer  than  until  the  said  first  day  of  January  1839.  That 
between  the  time  of  the  adoption  of  said  amended  constitution  as 
aforesaid  and  the  said  first  day  of  January  1839,  Samuel  D.  Leib, 
Esquire,  of  said  county,  was  appointed  and  commissioned  an  asso- 
ciate judge  for  said  county,  in  the  room  of  Daniel  Yost,  by  virtue 
of  a  commission  duly  issued  by  Joseph  Ritner,  then  governor  of 
said  commonwealth,  bearing  date  the  29th  day  of  December  1838, 
to  have  and  to  hold  said  office  of  associate  judge  so  long  as  he 
should  behave  himself  well.  That  by  an  act  of  the  legislature  of 
this  commonwealth,  entitled.  "  An  act  supplementary  and  explana- 
tory of  an  act  entitled  an  act  to  classify  the  associate  judges  of  the 
state,"  it  is,  in  the  first  section  thereof,  among  other  things,  pro- 
vided, that  the  commission  of  the  said  Samuel  D.  Leib  shall  expire 
on  the  27th  day  of  February  1840.  That  notwithstanding  the  pro- 
visions of  said  amended  constitution  and  schedule,  and  said  deci- 
sion of  the  supreme  court,  and  notwithstanding  the  said  provision 
of  the  first  section  of  said  act  of  assembly,  the  said  Samuel  D.  Leib 
now  continues  to  hold,  use  and  exercise  the  office  of  associate  judge 
of  said  county,  without  warrant  or  lawful  authority  for  so  doing, 
whereupon  the  said  attorney-general,  on  behalf  of  the  common- 
wealth of  Pennsylvania,  gives  the  said  court  here  to  understand 
and  be  informed,  that  the  said  Samuel  D.  Leib,  from  and  since  the 
first  day  of  January,  A.  D.  1839,  hath  used  and  exercised,  and  still 
doth  use  and  exercise  the  office  of  associate  judge  of  said  county 
without  any  warrant  or  lawful  and  constitutional  authority  there- 
for, which  said  office,  and  the  powers,  authorities,  emoluments  and 
franchises  thereto  belonging  and  appertaining,  the  said  Samuel  D. 
Leib,  during  all  the  time  aforesaid,  hath  usurped  and  still  doth 
usurp  upon  the  government  of  said  commonwealth  to  the  great 
damage  and  prejudice  of  the  lawful  authorities  of  the  same.  Where- 
upon the  said  attorney-general,  by  his  said  deputy,  makes  a  sug- 
gestion and  complaint  herein  and  for  due  process  of  law  against 
the  said  Samuel  D.  Leib  in  this  behalf  to  be  made,  to  answer  by 
what  warrant  he  claims  to  have,  use,  exercise  and  enjoy  the  afore- 
said office." 

Schuylkill  County,  ss.  F.  W.  Hughes  being  duly  sworn,  says, 
that  the  above  suggestion  as  to  all  matters  of  fact  contained  therein 
is  true  to  the  best  of  his  knowledge  and  belief. 

F.  W.  HUGHES. 

Sworn  before  me  this  31st  of  March  1840,  WM.  F.  DEAN,  J.  P. 
ix. — s 
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Writ.  "  Schnylkill  County,  ss.  The  commonwealth  of  Pennsyl- 
vania to  the  sheriff  of  Schnylkill  county,  Greeting:  We  command 
you  that  you  summon  Samuel  D.  Leib,  so  that  he  be  and  appear 
before  our  county  court  of  common  pleas,  to  be  holden  at  Orwigs- 
burg,  in  and  for  the  county  aforesaid,  on  the  seventeenth  day  of 
April  1840,  and  then  and  there  to  show  by  what  authority  he  claims 
to  exercise  the  office  of  associate  judge  in  the  said  county  of  Schuyl- 
kill,  and  have  you  then  and  there  this  writ.  Witness  the  Honour- 
able James  M.  Porter,  Esquire,  President  of  our  said  court  at 
Orwigsburg,  the  thirty-first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty.'7 

Plea  to  the  jurisdiction.  "And  the  said  Samuel  D.  Leib,  in  his 
own  proper  person,  comes  and  says  that  this  court  ought  not  to 
have  or  to  take  further  cognizance  of  the  action  aforesaid,  because 
he  says  that  the  said  supposed  causes  of  action,  and  each  and  every 
of  them  (if  any  such  have  accrued  to  the  said  commonwealth)  are 
not  within  the  jurisdiction  of,  or  cognizable  by,  this  court,  but  that 
the  supreme  court  of  Pennsylvania  have  exclusive  jurisdiction 
thereof,  and  not  this  court,  and  this  the  said  Samuel  D.  Leib  is 
ready  to  verify.  Wherefore  he  prays  judgment  whether  this  court 
can  or  will  take  further  cognizance  of  the  action  aforesaid." 

"And  now,  May  27th  1840,  comes  Ovid  F.  Johnson,  attorney 
for  said  commonwealth  by  F.  W.  Hughes  his  deputy,  and  avers 
that  that  court  has  jurisdiction,  and  by  law  may  take  cognizance  of 
the  matters  contained  in  the  said  suggestion,  and  prays  that  the 
said  plea  of  the  said  respondent  to  the  jurisdiction  of  this  court  in 
manner  and  form  as  above  pleaded  may  be  overruled,  and  that  the 
said  respondent  be  required  to  answer  over  in  some  better  manner, 
and  this  he  is  ready  to  verify." 

Upon  the  question  as  to  the  jurisdiction,  the  court  below  de- 
clared the  following  opinion: 

"  To  the  writ  of  quo  warranto  issued  to  the  respondent,  requir- 
ing him  to  show  by  what  authority  he  claims  to  hold  and  exercise 
the  office  of  associate  judge  of  the  court  of  common  pleas  of  Schuyl- 
kill  county — the  respondent  has  pleaded  that  this  court  has  no  juris- 
diction of  the  matters  complained  of,  &c.,and  prays  the  dismissal  of 
the  proceedings  upon  that  ground. 

"  The  attorney-general  has  averred  the  power  and  jurisdiction  of 
this  court  in  the  premises,  and  prayed  that  the  said  plea  may  be 
overruled,  and  the  respondent  called  upon  to  answer,  &c. 

"  For  the  respondent  it  has  been  contended,  that  the  act  of  assem- 
bly, giving  the  courts  of  common  pleas  jurisdiction  in  cases  of  quo 
ivarranto,  does  not  authorise  the  proceedings  against  a  person 
claiming  to  hold  and  exercise  the  office  of  associate  judge,  which  it 
is  said  is  an  office  '  of  the  commonwealth/  and  not {  a  county  office' 
within  the  meaning  of  the  act. 

"  It  will  be  necessary  to  examine  the  constitution  and  various 
acts  of  assembly,  to  see  for  what  purposes  courts  of  common  pleas 
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were  established,  how  the  judges  thereof  are  to  be  appointed,  and 
the  nature  and  extent  of  their  powers  and  jurisdiction,  in  order  to 
determine  this  question. 

"The  18th  section  of  the  act  of  1834,  (Purdon,  207,)  esta- 
blishes or  rather  continues  the  courts  of  common  pleas,  by  the 
name  and  style  of  '  the  court  of  common  pleas  of  (the  respective) 
county.'  The  1 9th  section  declares  that  the  courts  of  common  pleas 
of  the  several  counties  of  this  commonwealth,  except  the  county  of 
Philadelphia,  shall  consist  of  a  president  judge  and  two  associate 
judges.  The  20th  section  declares  that  the  president  and  associate 
judges  of  the  courts  of  common  pleas,  or  any  two  of  them,  or  the 
presiding  judge,  in  the  absence  of  his  associates,  shall  have  power 
to  hold  the  said  courts,  and  to  hear  and  determine  all  causes,  mat- 
ters and  things  cognizable  therein,  according  to  the  constitution, 
laws  and  usages  of  this  commonwealth.  Section  27  provides  that, 
'  it  shall  be  the  duty  of  the  governor  from  time  to  time,  as  any 
vacancy  may  occur  in  the  office  of  judge  in  any  of  the  said  coun- 
ties, to  appoint  and  commission  a  suitable  person  to  be  judge  of  the 
court  of  common  pleas  of  such  county.  Section  29  provides  that, 
'  the  courts  of  common  pleas  of  every  county  shall  be  holden  four 
times  in  every  year  at  the  courthouse  of  the  respective  county,  and 
at  and  during  the  times  hereinafter  specified  for  each  term,  if  the 
business  depending  in  the  said  courts  respectively  shall  require 
it,'  &c. 

"The  12th  section  of  the  act  of  16th  of  June  1836,  is  in  the  fol- 
lowing words: '  The  courts  of  common  pleas  shall  have  jurisdiction 
and  power  within  their  respective  counties,  to  hear  and  determine 
all  pleas,  actions  and  suits,  and  causes,  civil,  personal,  real  and 
mixed,  according  to  the  constitution  and  laws  of  this  common- 
wealth: And  the  said  courts  shall  have  power  to  grant,  under 
their  judicial  seals,  all  lawful  writs  and  process,  necessary  for  the 
exercise  of  such  jurisdiction,'  &c. 

"  The  3d  section  of  the  5th  article  of  the  amended  constitution 
provides, '  until  otherwise  directed  by  law,  the  courts  of  common 
pleas  shall  continue  as  at  present  established.'  The  4th  section  of 
that  article  declares  that,  'the  jurisdiction  of  the  supreme  court 
shall  extend  over  the  state' — and  the  5th,  7th,  Sth  and  9th  sections 
speak  of  the  judges  of  the  court  of  common  pleas  '  in  each  county,' 
1  of  each  county,'  and  'within  each  county' — and  of  the  jurisdic- 
tion of  the  president  judges  '  within  their  respective  circuits,'  and 
of  the  judges  of  the  court  of  common  pleas  '  within  their  respective 
counties.' 

"  We  have,  therefore,  in  Pennsylvania,  in  our  general  system — 
1st,  judges  of  'the  supreme  court  of  the  commonwealth  of  Penn- 
sylvania;' 2d,  president  judges  'of  the  several  courts  in  the 

judicial  district  or  circuit,  consisting  of  the  counties  of  in 

the  said  commonwealth,'  and  3d,  'associate  judges  of  the  courts  of 
common  pleas  of  (the  respective)  counties.' 
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"  The  commission  of  the  respondent,  which  has  been  read  to  us, 
and  is  dated  the  29th  of  December  1838,  appoints  him  'to  be  one 
of  the  judges  of  the  court  of  common  pleas,  in  and  for  the  county 
of  Schuylkill.  Hereby  giving  and  granting  unto  you,  as  associate 
judge,  full  right  and  title  to  have,  and  to  execute  all  and  singular 
the  powers,  jurisdiction  and  authorities,  and  to  receive  and  enjoy 
all  and  singular  the  lawful  emoluments,  of  a  judge  of  the  said  court 
of  common  pleas,  in  and  for  the  county  aforesaid,  agreeably  to  the 
constitution  and  laws  of  this  commonwealth;  to  have  and  to  hold, 
&c.,  so  long  as  you  behave  yourself  well.' 

"Let  us  now  turn  to  the  act  of  14th  of  June  1836,  which  confers 
on  courts  of  common  pleas  the  power  and  jurisdiction  in  case  of 
quo  warranlo.  It  is  under  this  act  alone  that  we  derive  our 
power  in  such  cases.  Prior  to  its  passage  'he  jurisdiction  was  con- 
fined exclusively  to  the  supreme  court;  by  it  the  form  of  proceed- 
ing is  modified  and  the  jurisdiction  in  certain  specified  cases  con- 
ferred upon  the  court  of  common  pleas,  concurrently  with  the 
supreme  court.  Its  language  is, *  writs  of  quo  ivarranto  may  be 
issued  by  the  judges  of  the  supreme  court,  in  the  form  and  manner 
hereinafter  provided,  in  all  cases  in  which  the  writ  of  quo  ivar- 
ranto, at  common  law,  may  have  been  issued,  and  in  which  the 
said  court  has  heretofore  possessed  the  power  of  granting  informa- 
tions in  nature  of  such  writs.* 

"  t  Writs  of  quo  ivarranto  in  the  form  and  manner  hereinafter 
provided,  may  also  be  issued  by  the  several  courts  of  common  pleas 
concurrently  with  the  supreme  court  in  the  following  cases: 

"  '  I.  In  case  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  township  or  county  office,  within  the  respec- 
tive county. 

"  '  II.  In  case  any  person  duly  elected  or  appointed  to  any  such 
office,  shall  have  done,  suffered  or  omitted  to  do  any  act,  matter  or 
thing,  whereby  a  forfeiture  of  his  office  shall  by  law  be  created. 

"  '  III.  In  case  any  question  shall  arise  concerning  the  exercise  of 
any  office  in  any  corporation,  created  by  authority  of  law,  and 
having  the  chief  place  of  business  within  the  respective  county.' 

"  The  sole  question  for  decision,  to  determine  this  question  of 
jurisdiction  is,  whether  a  person  who  is  commissioned  to  be  *an 
associate  judge  of  the  court  of  common  pleas,  in  and  for  the  county 
of  Schuylkill/  is  a  person  holding  or  exercising  'a  county  office 
within  such  county.' 

"  By  the  reference  made  to  the  constitution  and  acts  of  assembly, 
as  well  as  the  commission  of  the  respondent  in  the  present  case,  it 
appears  that  an  associate  judge  is  and  ought  to  be  appointed  to  per- 
form his  duties  in,  for  and  within  the  county. 

"  Out  of  the  territorial  limits  of  the  county,  he  is  powerless  as  an 
officer. 

"  It  is  very  true  that  the  constitution,  article  5,  section  1,  says, 
( The  judicial  power  of  the  commonwealth  shall  be  vested  in  a 
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supreme  court,  in  courts  of  oyer  and  terminer,  and  general  jail  de- 
livery, in  a  court  of  common  pleas,  orphans'  court,  register's  court, 
and  a  court  of  quarter  sessions  of  the  peace  for  each  county,  ia 
justices  of  the  peace,  and  in  such  other  courts  as  the  legislature 
may,  from  time  to  time,  establish.'  And  it  is  also  true,  that  the 
salaries  of  the  judges  are  directed  by  law  to  be  paid  out  of  the  trea- 
sury of  the  commonwealth.  Yet  we  do  not  perceive  that  there  is 
any  thing  in  either  of  these  provisions  which  takes  away  the  local 
character  of  the  associate  judge  of  the  county  court.  Every  officer 
whose  office  is  created  under  the  constitution  or  laws  of  the  com- 
monwealth, is,  in  a  certain  sense,  a  commonwealth  officer;  but  he 
will  be  further  classified  as  a  township,  county  or  district  officer, 
according  to  his  powers  and  duties,  and  the  nature  and  extent  of 
the  authority  conferred  upon  him. 

"  The  only  difficulty  cast  upon  the  subject  is  by  the  notes  ap- 
pended, by  the  gentlemen  appointed  to  revise  the  civil  code,  to  the 
act  of  14th  of  June  1S36,  giving  us  jurisdiction  in  case  of  quo  tvar.- 
runto — (see  2  Purke  8?  Johnson  811,)  in  which  they  say:  'The 
first  three  specifications  relate  to  municipal  and  other  corporate 
offices.'  And  in  their  notes  to  the  act  of  15th  of  April  1834,  enti- 
tled '  an  act  relating  to  counties,  townships,  and  county  and  town- 
ship officers,'  where  they  say:  'It  may  be  proper  here  to  remark, 
that  we  intend  by  county  and  township  officers  those  only  who  are 
elected  by  the  people  of  the  several  counties  for  county  purposes. 
Prothonotaries,  registers,  recorders,  &c.,  being  appointed  by"  the 
executive  of  the  commonwealth,  appear  to  us  to  be  properly  state 
officers,  although,  acting  in  and  for  the  several  counties,  and  have 
certainly  no  immediate  connection  with  the  county  organization. 
They  are  not,  therefore,  embraced  in  the  present  bill,  but  will  be 
embraced  under  a  different  head.' 

"  Independent  of  the  explanatory  note  to  the  act  of  14th  of  June 
1836,  there  would,  in  our  judgment,  be  no  doubt  that  the  terms 
4  holding  or  exercising  any  township  or  county  office,  within  the 
respective  county,'  would  embrace  associate  judges.  The  explana- 
tion, that  these  specifications  relate  to  '  municipal  and  other  cor- 
porate offices,'  will  not,  in  the  proper  interpretation  of  the  word 
'  municipal,'  vary  this  construction.  Because  that  term,  although 
meaning  '  of  or  pertaining  to  a  town  or  township,  or  a  borough  or 
city  corporation,'  also  applies  <  to  a  district  composed  of  a  certain 
number  of  towns  and  townships,'  and,  as  extended  by  Blackstone, 
'  to  one  whole  state  or  nation.'  It,  therefore,  does  not  restrict  or 
confine  the  term  '  county  office  within  the  respective  county,'  to 
narrower  limits  than  those  terms  import. 

"The  notes  to  the  act  of  15th  of  April  1834,  have  reference  to 
that  act  alone,  and  what  was  meant  by  those  gentlemen  in  relation 
to  it.  They  ought  not  to  control  and  limit  the  legitimate  bearing 
and  effect  of  a  statute  upon  an  entirely  different  subject,  enacted 
two  years  thereafter, 
ix. — s* 
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"  In  a  question  of  this  kind,  where  we  even  doubted,  we  would 
incline  to  that  construction  which  would  most  tend  to  promote 
public  convenience,  and  the  due  administration  of  justice.  These 
were  the  objects  which  the  legislature  had  in  view  in  passing  the 
act  in  question.  There  are  not  less  than  one  hundred  associate 
judges — three  hundred  prothonotaries,  clerks  of  courts,  registers  of 
wills  and,  and  recorders  of  deeds — and  not  less  than  two  thousand 
justices  of  the  peace  and  aldermen,  besides  one  hundred  sheriffs 
and  coroners  in  the  commonwealth.  To  cast  the  jurisdiction  in  all 
these  cases  (where  there  is  a  contest  about  who  is  a  proper  officer) 
exclusively  upon  the  supreme  court,  would  overload  that  court 
with  business,  and  prevent  it  from  attending  to  its,  at  present,  too 
onerous  duties.  The  object  of  the  act  in  question  was  to  relieve  it 
from  a  part  of  its  burthens,  by  conferring  on  the  common  pleas 
quo  warranto  jurisdiction  in  the  specified  cases.  Inasmuch,  there- 
fore, as  the  party  aggrieved  will  have  the  right,  when  the  case  is 
decided  in  the  court  of  common  pleas,  to  remove  it  by  writ  of  error 
to  the  supreme  court,  and  bring  the  whole  case  up  before  that  tri- 
bunal in  bank  for  immediate  hearing,  when  it  sits  in  the  district, 
little  danger  need  be  apprehended  from  improper  decisions  in  the 
court  below;  more  especially,  as  in  a  doubtful  case,  the  court  would 
not  award  execution  until  a  final  decision  in  the  court  of  the  last 
resort. 

"  We  are  of  opinion,  that  this  court  has  jurisdiction  in  the  pre- 
mises, and  we  overrule  the  respondent's  plea  to  the  jurisdiction,  and 
direct  that  he  make  answer  to  the  suggestion  and  writ." 

Plea  in  abatement.  "  And  the  said  Samuel  D.  Leib,  by  Edward 
Owen  Parry,  his  attorney,  comes  into  court,  and  prays  judgment 
of  the  writ  issued  against  him  in  this  case,  because  he  says  that  the 
said  writ  is  not  made  returnable  at  any  time  within  term,  as  is 
required  by  the  fifth  section  of  the  act  of  assembly  of  this  common- 
wealth, passed  the  fourteenth  day  of  June  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-six,  entitled  '  an  act  relating 
to  writs  of  quo  warranto  and  mandamus/  and  this  he  is  ready  to 
verify;  wherefore  he  prays  judgment  of  the  said  writ,  and  that  the 
same  may  be  quashed." 

Samuel  D.  Leib,  the  respondent  in  this  case,  upon  his  solemn 
affirmation  saith,  that  the  facts  set  forth  in  the  plea  hereto  annexed, 
are  true  to  the  best  of  his  knowledge  and  belief. 

SAMUEL  D.  LEIB. 

Affirmed  and  subscribed  before  me  this  17th  day  of  April,  A.  D. 
1840.  CHARLES  WITMAN. 

Replication.  "And  now  May  27,  1840,  comes  Ovid  F.  John- 
son, by  F.  W.  Hughes,  his  deputy,  on  behalf  of  the  said  common- 
wealth, and  saith,  that  the  said  writ,  by  reason  of  any  thing  by  the 
said  respondent  in  his  said  plea'alleged,  ought  not  to  be  quashed,  be- 
cause the  said  writ  was  issued  during  the  March  term,  A.  D.  1840, 
of  the  court  of  common  pleas  for  said  county,  returnable  on  the 
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seventeenth  day  of  April,  eighteen  hundred  and  forty;  and  that  the 
said  March  term  has  been  adjourned  from  day  to  day  until  (he  said 
seventeenth  day  of  April,  eighteen  hundred  and  forty,  and  this  the 
said  commonwealth  prays  may  be  inquired  of  by  the  record.  The 
said  commonwealth  therefore  prays,  that  the  said  answer  of  the 
said  respondent,  in  abatement  of  the  writ  in  manner  and  form 
aforesaid  pleaded,  may  be  overruled,  and  that  the  said  respondent 
may  be  ordered  and  required  to  plead  to  and  answer  the  said  sug- 
gestion." 

Rejoinder.  "  And  the  said  respondent,  as  to  the  said  replication 
of  the  said  commonwealth,  to  the  plea  of  the  said  respondent,  which 
the  said  commonwealth  hath  prayed  may  be  inquired  by  the  record, 
he  doth  the  like." 

Answer.  "  And  now  the  twenty-seventh  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty,  comes  the  said 
Samuel  D.  Leib,  by  Edward  Owen  Parry,  his  attorney,  and  pro- 
testing that  the  suggestion  filed  in  this  case  is  altogether  insufficient 
in  law,  and  that  he  need  not,  according  to  the  law  of  the  land  to 
make  answer  thereunto;  nevertheless,  for  a  plea  in  this  behalf,  he 
saith  that  the  said  commonwealth  ought  not  to  implead  him  by 
reason  of  the  premises  in  the  said  suggestion  set  forth,  because  he 
saith,  that  at  the  time  of  the  adoption  of  the  amendments  to  the 
constitution  of  the  commonwealth  of  Pennsylvania,  his  excellency 
Joseph  Ritner,  was  governor  of  the  said  commonwealth ;  and  by 
the  fifth  section  of  the  schedule  to  the  said  amendments,  it  was  pro- 
vided, that  the  governor  who  should  be  elected  in  October,  eighteen 
hundred  and  thirty-eight,  should  be  inaugrated  on  the  third  Tues- 
day in  January,  eighteen  hundred  and  thirty-nine,  to  which  time 
the  then  executive  term  was  thereby  extended.  And  the  said 
Joseph  Ritner,  so  being  the  governor  of  the  said  commonwealth  of 
Pennsylvania,  did,  by  a  commission  in  due  form  of  law,  bearing 
date  the  twenty-ninth  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  thirty -eight,  under  the  great  seal  of  the  com- 
monwealth, signed  and  issued  by  the  said  Joseph  Ritner,  then  being 
governor  of  the  said  commonwealth,  according  to  the  constitution 
of  the  said  commonwealth,  did  appoint  and  commission  the  said 
Samuel  D.  Leib,  to  fill  the  said  office  of  associate  judge  of  the 
county  of  Schuylkill,  which  was  then  vacant,  which  said  commis- 
sion duly  signed  and  sealed,  bearing  date  as  aforesaid,  the  said 
Samuel  D.  Leib  brings  here  into  court.  And  the  said  Samuel  D. 
Leib  further  saith,  that  afterwards  to  wit:  on  the  thirty-first  day  of 
December,  A.  D.  eighteen  hundred  and  thirty -eight,  he  duly  accepted 
the  said  commission,  and  on  the  same  day  last  mentioned,  duly  and 
according  to  the  constitution  and  laws  of  this  commonwealth,  took 
and  subscribed  the  affirmation  required  by  the  said  constitution  and 
laws,  and  entered  upon  the  duties  of  the  said  office  of  associate 
judge  of  Schuylkill  county  aforesaid,  and  has  continued  from  thence 
hitherto,  continually  to  perform  the  same  duties,  and  still  doth  per- 
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form  the  said  duties  according  to  the  said  constitution  and  laws, 
and  under  and  by  virtue  of  the  said  appointment  and  commission. 
And  the  said  Samuel  D.  Leib  further  saith,  that  by  the  ninth  sec- 
tion of  the  schedule  of  the  said  amendments  of  the  said  constitution 
it  is  provided,  that  the  legislature  of  this  commonwealth,  at  its  first 
session  under  the  amended  constitution,  should  divide  the  associate 
judges  of  the  state,  other  than  the  associate  law  judges  into  four 
classes.  That  the  commissions  of  those  of  the  first  class  should 
expire  on  the  twenty-seventh  day  of  February,  eighteen  hundred 
and  forty;  those  of  the  second  class  on  the  twenty-seventh  day  of 
February,  eighteen  hundred  and  forty-one;  of  those  of  the  third 
class  on  the  twenty-seventh  day  of  February,  eighteen  hundred 
and  forty-two;  and  of  those  of  the  fourth  class,  on  the  twenty- 
seventh  day  of  February,  eighteen  hundred  and  forty-three:  that 
the  said  classes  from  the  first  to  the  fourth,  should  be  arranged 
according  to  the  seniority  of  the  commissions  of  the  several  judges. 
And  the  said  Samuel  C.  Leib  further  saith,  that  the  legislature  of 
the  said  commonwealth,  at  its  first  session  under  the  amended  con- 
stitution, to  wit:  on  the  twentieth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine,  did,  by  an  act 
entitled  '  an  act  to  classify  the  associate  judges  of  the  state/  divide 
the  associate  judges  of  the  state  into  four  classes,  and  arranged  the 
same  according  to  the  seniority  of  their  commissions;  and  by  the 
fourth  section  of  the  said  act,  did  provide  that  the  said  Samuel  U. 
Leib,  among  others,  should  constitute  the  fourth  class,  whose  com- 
missions should  expire  on  the  twenty-seventh  day  of  February, 
eighteen  hundred  and  forty-three.  And  the  said  Samuel  D.  Leib 
further  saith,  that  the  said  act  of  assembly  passed  the  seventh  day 
of  March,  A.  D.  eighteen  hundred  and  forty,  entitled  an  act  supple- 
mentary to  and  explanatory  of  an  act  entitled  an  act  to  classify  the 
associate  judges  of  the  state,  and  set  forth  in  the  said  suggestion,  is 
unconstitutional,  null  and  void,  and  inoperative. 

"  And  the  said  Samuel  D.  Leib  further  saith,  that  by  the  said 
schedule  to  the  said  constitution,  it  is  not  provided,  that  the  legis- 
lature shall  divide  the  associate  judges  of  the  said  state  into  four 
classes,  to  be  arranged  according  to  the  seniority  of  their  commis- 
sions, as  in  the  said  suggestion  is  set  forth;  but  by  the  said  schedule 
to  the  said  constitution,  and  in  the  ninth  section  of  the  said  schedule 
it  is  provided,  that  the  legislature  of  this  commonwealth  at  its  first 
session  under  the  amended  constitution,  should  divide  the  associate 
judges  of  the  state,  other  than  the  associate  law  judges,  into  four 
classes  as  above  set  forth  in  this  answer;  and  by  the  fourth  section 
of  the  said  schedule  it  is  provided,  that  the  general  assembly  which 
should  convene  in  December,  eighteen  hundred  and  thirty-eight, 
should  continue  its  session,  notwithstanding  the  provisions  of  the 
eleventh  section  of  the  first  article,  and  shall  at  all  times  be  regarded 
as  the  first  general  assembly  under  the  amended  constitution.  And 
the  said  Samuel  D.  Leib  further  saith,  that  it  does  not  appear  from 
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the  said  amended  constitution  and  schedule,  nor  from  the  decision  of 
the  supreme  court  of  the  said  commonwealth,  in  the  case  of  the 
said  commonwealth  against  Oristus  Collins,  that,  from  the  said  time 
of  the  adoption  of  the  said  amended  constitution  as  aforesaid,  until 
the  first  day  of  January,  eighteen  hundred  and  thirty-nine,  the 
governor  of  the  said  commonwealth  had  no  authority  to  appoint 
and  commission  any  judge  of  any  court  of  common  pleas  for  said 
commonwealth,  for  'or  longer  than  until  the  first  day  of  January, 
eighteen  hundred  and  thirty-nine,  as  in  the  said  suggestion  is  set 
forth,  but  that  by  the  said  constitution  and  the  amendments,  and  by 
the  decision  of  the  supreme  court  in  the  said  case  of  the  said  com- 
monwealth against  Oristus  Collins,  it  does  appear  that  the  said 
governor  of  the  said  commonwealth,  between  the  time  of  the  adop- 
tion of  the  said  amended  constitution,  viz:  the  ninth  day  of  Octo- 
ber, eighteen  hundred  and  thirty-eight,  and  the  first  day  of  January, 
eighteen  hundred  and  thirty-nine,  had  full  power  and  authority  to 
appoint  and  commission  any  judge  of  any  court  of  common  pleas 
for  the  said  commonwealth,  so  long  as  he  should  behave  himself 
well,  subject  only  to  the  provisions  of  the  said  amended  constitu- 
tion and  the  said  schedule.  And  the  said  Samuel  D.  Leib  further 
saith,  that  he  was  not  appointed  and  commissioned  an  associate 
judge  for  said  county,  in  the  room  of  Daniel  Yost,  as  is  set  forth  in 
the  said  information,  but  that  he  was  appointed  and  commissioned 
an  associate  judge  of  the  state  for  the  county  of  Schuylkill,  as  is 
above  set  forth  in  this  answer,  and  as  manifestly  appears  by  his 
said  commission — without  this  the  said  Samuel  D.  Leib  the  office 
of  associate  judge  of  Schuylkill  county,  in  the  said  suggestion  men- 
tioned, from  and  since  the  first  day  of  January,  A.  D.  eighteen  hun- 
dred and  thirty-nine,  hath  usurped,  and  still  doth  usurp  upon  the 
said  commonwealth  in  the  manner  and  form  as  by  the  said  sugges- 
tion is  supposed.  All  which  the  said  Samuel  D.  Leib  is  ready  to 
verify;  as  the  court  shall  award,  wherefore  he  prays  judgment,  and 
that  the  said  office  of  associate  judge  of  Schuylkill  county,  by  him 
above  claimed,  may  be  adjudged  and  allowed  to  him,  and  that  he 
may  be  dismissed  and  discharged  by  the  court  hereof,  and  from  the 
premises  above  charged  on  him,  &c." 

The  deputy  attorney-general,  on  the  part  of  the  commonwealth, 
having  craved  oyer  of  the  alleged  commission,  in  the  respondent's 
answer  set  forth,  it  was  granted  by  the  court  in  haec  verba. 

Commission,  Pennsylvania,  [L.  s.  ]  Joseph  Ritner.  In  the  name 
and  by  the  authority  of  the  commonwealth  of  Pennsylvania,  Joseph 
Ritner,  governor  of  the  said  commonwealth,  to  Samuel  D.  Leib,  of 
the  county  of  Schuylkill,  esquire,  sends  greeting:  know  you  that 
reposing  especial  trust  and  confidence  in  your  integrity,  judgment 
and  abilities  I,  the  said  Joseph  Ritner,  have  appointed,  and  by 
these  presents  do  appoint  and  commission  you,  the  said  Samuel  D. 
Leib,  to  be  one  of  the  judges  of  the  court  of  common  pleas,  in  and 
for  the  county  of  Schuylkill,  hereby  giving  unto  you  as  associate 
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judge,  full  right  and  title  to  have  and  to  execute  all  and  singular 
the  powers,  jurisdictions  and  authorities,  and  to  receive  and  enjoy 
all  and  singular  the  lawful  emoluments  of  a  judge  of  the  said  court 
at  common  pleas,  in  and  for  the  county  aforesaid,  agreeably  to  the 
constitution  and  laws  of  the  commonwealth.  To  have  and  to  hold 
this  commission,  and  the  office  hereby  granted,  unto  you  the  said 
Samuel  D.  Leib,  so  long  as  you  shall  behave  yourself  well.  Given 
under  my  hand  and  seal  of  the  commonwealth  at  Harrisburg,  this 
twenty-ninth  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-eight,  and  of  the  commonwealth  the  sixty-third. 

"  By  the  Governor.  J.  WALLACE,  Deputy  Secretary, 

"  Recorded  and  examined,  December  31, 1838. 

"  JAC.  HAMMER,  Recorder. 

"I,  Samuel  D.  Leib,  do  solemnly,  sincerely  and  truly  declare  and 
affirm,  that  I  will  support  the  constitution  of  the  United  States — 
that  I  will  support  the  constitution  of  the  commonwealth  of  Penn- 
sylvania, and  that  I  will  perform  the  duties  of  an  associate  judge 
of  the  court  of  common  pleas  of  Schuylkill  county  with  fidelity. 

"  SAMUEL  D.  LEIB. 

"Affirmed  and  subscribed  before  me,  December  31,  1838. 

"  JAC.  HAMMER, 
"Recorder  of  Schuylkill  county" 

Demurrer.  "And  thereupon  Ovid  F.  Johnson,  attorney  general 
of  the  said  common woalth,  by  F.W.  Hughes,  his  deputy,  who  for  the 
said  commonwealth  prosecutes  in  this  behalf,  comes  and  saith,  that 
the  said  answer  of  the  said  Samuel  D.  Leib,  and  the  matter  therein 
contained,  in  manner  and  form  as  the  same  are  above  pleaded  and 
set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  the  said  com- 
monwealth from  having  or  maintaining  the  aforesaid  proceeding 
thereof  against  him,  the  said  Samuel  D.  Leib,  and  the  said  com- 
monwealth is  not  bound  by  the  law  of  the  land  to  answer  the  same, 
and  this  the  said  commonwealth  is  ready  to  verify;  wherefore,  for 
want  of  a  sufficient  plea  in  this  behalf,  the  said  attorney  prays 
judgment  for  the  said  commonwealth,  and  that  the  said  defendant 
be  ousted  and  altogether  excluded  from  the  office  of  associate  judge 
aforesaid. 

"And  the  said  Ovid  F.  Johnson,  attorney  general  as  aforesaid, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
states  and  showeth  the  court  the  following  causes  of  demurrer  to 
the  said  plea. 

"  1st.  That  the  commission  under  which  the  said  Samuel  D.  Leib 
claims  to  hold  the  office  aforesaid  having  been  issued  on  the  twenty- 
ninth  day  of  December,  eighteen  hundred  and  thirty-eight,  the  act- 
ing governor  of  the  said  commonwealth  had  no  right  to  commission 
him  to  hold  the  said  office  '  so  long  as  he  should  behave  himself 
well.'  And  he  could  not,  under  such  commission,  exercise  the 
duties  of  the  said  office  from  and  after  the  first  day  of  January 
eighteen  hundred  and  thirty-nine. 
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"  2d.  That  the  said  plea  is  in  other  respects  uncertain,  informal, 
and  insufficient,"  &c. 

Joinder  in  Demurrer.  "  And  the  said  respondent  saith,  that  his 
answer  above  pleaded,  and  the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above  pleaded  and  set  forth,  are  suffi- 
cient in  law  to  bar  and  preclude  the  said  commonwealth  from  hav- 
ing or  maintaining  the  aforesaid  action  thereof  against  the  said  res- 
pondent, and  this  the  said  respondent  is  ready  to  verify  and  prove 
as  the  court  shall  award;  wherefore,  inasmuch  as  the  said  common- 
wealth hath  not  answered  the  said  plea,  nor  in  any  manner  denied 
the  same,  the  said  respondent  prays  judgment,  and  that  the  said 
commonwealth  may  be  barred  from  having  or  maintaining  the 
aforesaid  action  thereof  against  the  said  respondent,"  &c. 

"  Whereupon  the  court  below  (Porter,  president)  delivered  the 
following  opinion: 

"  On  the  31st  day  of  March  last,  during  the  sitting  of  the  court,  the 
relator  filed  an  ex  officio  information  against  the  respondent,  on 

which  a  writ  of  quo  warranto  issued,  returnable  on  the  day 

of  March  last,  which  was  served  upon  the  respondent,  and  on  the 
return  thereof,  the  respondent  put  in  a  plea  denying  the  jurisdiction 
of  the  court.  The  commonwealth  averred  the  jurisdiction  of  the 
court,  and  the  question  of  jurisdiction  was  argued  by  the  counsel. 
The  court,  on  the  28th  of  March,  delivered  a  written  opinion,  a 
copy  of  which  is  herewith  filed,  deciding  that  we  had  jurisdiction 
in  the  premises,  overruling  the  respondent's  plea  to  the  jurisdiction, 
and  directing  him  to  make  answer  to  the  suggestion  and  writ. 

The  respondent  thereupon  pleaded  in  abatement  to  the  writ,  that 
the  suggestion  had  not  been  verified  by  affidavit.  Although  in 
strictness,  this  matter  may  not  have  been  pleaded  in  proper  season, 
yet  to  avoid  all  technical  difficulties,  and  have  a  decision  on  the  real 
matter  in  controversy,  so  that,  if  desired,  the  same  might  be  re- 
viewed by  the  supreme  court  at  the  earliest  possible  period,  the  court 
suggested  to  the  deputy  attorney-general  to  withdraw  the  proceed- 
ing and  to  commence  cle  novo. 

"Accordingly,©!!  the  said  2Sth  of  March  1840,  the  suggestion  upon 
which  the  present  writ  issued  was  presented  to  the  court  and  filed, 
and  the  court  awarded  the  present  writ  of  quo  warranto,  which 
was  made  returnable  to  this  court  upon  the  17th  day  of  April,  now 
last  past,  and  was  served  upon  the  respondent  more  than  ten  days 
before  the  return  day.  The  regular  business  of  the  term  having 
been  gone  through,  the  court  adjourned  on  the  1st  day  of  April 
1840  until  the  17th  day  of  the  same  month,  at  which  time  the  pre- 
sident of  the  court  was  unable  to  attend,  and  the  associate  judges, 
who  were  present,  adjourned  the  court  until  the  18th  of  April,  and 
then  to  the  20th  of  the  month,  transacting  the  business  before  them, 
and  adjourning  the  hearing  of  this  case  until  the  27th  of  May  1840, 
at  which  time  the  president  attended,  and  the  relator  having  called 
upon  the  respondent  to  plead,  he  again  presented  his  plea  to  the 
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jurisdiction  of  the  court,  which  was  overruled  for  the  reasons  stated 
in  the  opinion  delivered  upon  the  2Sth  of  March  last,  and  which 
are  contained  in  a  copy  of  that  opinion  hereto  annexed,  making 
part  of  the  opinion  in  this  case. 

"  The  respondent  then  pleaded  in  abatement  that  the  said  writ  of 
quo  loarranto  was  not  made  returnable  at  March  term,  when  the 
suggestion  was  filed,  but  to  a  day  subsequent  to  the  end  of  that 
term — to  which  the  commonwealth  replied,  that  it  was  made  return- 
able during  the  said  March  term,  the  said  court  having  been  ad- 
journed from  day  to  day  until  the  17th  of  April  1840,  as  appeared 
by  the  record,  and  prayed  that  the  same  might  be  tried  by  the  record, 
and  the  respondent  did  the  like.  The  court  on  inspecting  the  record 
were  of  opinion  with  the  commonwealth,  overruled  the  said  plea 
in  abatement,  and  gave  judgment  of  respondeas  ouster. 

"The  respondent  then  pleaded  in  bar  in  substance, that  on  the  29th 
of  December  1839,  the  office  of  associate  judge,  &c.  being  vacant, 
he  was  duly  appointed  and  commissioned  by  Joseph  Ritner,  Esq. 
governor  of  Pennsylvania,  by  commission  of  that  date,  '  to  be  one 
of  the  judges  of  the  court  of  common  pleas  in  and  for  the  county 
of  Schuylkill.  Hereby  giving  and  granting  unto  you  as  associate 
judge,  full  right  and  title  to  have  and  to  execute  all  and  singular 
the  powers,  jurisdiction,  and  authorities,  and  to  receive  and  enjoy 
all  and  singular  the  lawful  emoluments  of  a  judge  of  the  said  court 
of  common  pleas  in  and  for  the  county  aforesaid,  agreeably  to  the 
constitution  and  laws  of  this  commonwealth.  To  have  and  to  hold, 
&c.  so  long  as  you  behave  yourself  well/  Which  office  he  accepted, 
and  took  the  affirmations  of  office  on  the  31st  day  of  the  same 
month,  in  virtue  whereof  he  hath  the  right  to  hold  and  exercise  the 
said  office.  That  by  the  terms  of  the  amended  constitution,  and 
the  act  of  20th  June  1839,  he  may  lawfully  hold  and  exercise,  &c., 
and  that  the  act  of  7th  March  1840  is  unconstitutional  and  void. 

"  To  this  plea  in  bar,  the  commonwealth  has  demurred,  and  the 
respondent  has  joined  in  demurrer,  and  the  question  to  be  deter- 
mined is,  whether  the  respondent,  under  his  said  commission,  and 
the  constitution  and  laws  of  the  commonwealth,  can  rightfully  ex- 
ercise the  office  of  associate  judge,  &c. 

"  In  the  case  of  the  Commonwealth  v.  Collins,  8  Watts  339,  the 
supreme  court  decided,  what  was  unquestionably  the  law,  that  by 
the  provisions  of  the  amended  constitution,  the  present  judges  who 
were  commissioned  by  the  late  Governor  Ritner,  between  the  time 
of  the  adoption  of  that  instrument  and  the  1st  day  of  January  1S39, 
ceased,  on  the  latter  day,  to  have  any  right  further  to  discharge 
their  judicial  functions;  and  this  upon  the  principle,  that  the  amended 
constitution  provided  for  a  new  mode  of  appointment,  to  wit;  by 
and  with  the  advice  and  consent  of  the  senate,  and  a  new  tenure, 
to  wit,  that  for  the  term  of  ten  years,  if  the  incumbent  should  so 
long  behave  himself  well;  whereas,  by  the  former  constitution,  the 
governor  alone  possessed  the  power  of  appointment,  and  the  term 
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of  office  was  so  long  as  the  incumbent  behaved  himself  well;  and 
that  by  the  schedule  to  the  amended  constitution,  there  was  provi- 
sion made  for  continuing,  during  a  limited  period,  the  offices  of  those 
judges  who  should  be  in  office  at  the  time  of  the  adoption  of  the 
amendments — whereas  no  provision  whatever  was  made  for  the 
cases  of  those  who  might  be  appointed  between  the  time  of  the 
adoption  and  the  time  of  going  into  effect  of  the  amended  consti- 
tution. 

"  Although  the  particular  case  there  decided  was  that  of  a  presi- 
dent judge,  it  appears  to  the  court  that  the  principle  is  there  too  well 
established  to  admit  of  a  doubt,  that  all  commissions  held  under  the 
commonwealth  of  Pennsylvania,  issued  in  that  interval,  expired, 
except  where  the  amended  constitution  otherwise  provided,  on  the 
1st  day  of  January  1839. 

"  Does  the  case  of  an  associate  judge  of  the  court  of  common  pleas 
present  a  different  case  from  that  of  the  president  judges?  In  the 
constitution  of  1790,  article  5,  section  4,  it  is  provided,  <  until  it 
shall  be  otherwise  directed  by  law,  the  several  courts  of  common 
pleas  shall  be  established  in  the  following  manner: — The  governor 
shall  appoint  in  each  county  not  fewer  than  three  nor  more  than  four 
judges,  who,  during  their  continuance  in  office,  shall  reside  in  such 
county.  The  stale  shall  be  by  law  divided  into  circuits,  none  of 
which  shall  include  more  than  six  nor  fewer  than  three  counties. 
A  president  shall  be  appointed  of  the  courts  in  each  circuit,  who, 
during  his  continuance  in  office,  shall  reside  therein.  The  pre- 
sident and  judges,  any  two  of  whom  shall  constitute  a  quorum, 
shall  compose  the  respective  courts  of  common  pleas.'  The 
legislature,  in  accordance  with  the  provisions  of  the  constitution, 
subsequently  provided  that  vacancies  by  the  death  or  resignation 
of  associate  judges,  should  not  be  supplied  until  the  number 
was  reduced  below  two;  and  the  act  of  1834  provides  that  the 
courts  of  common  pleas  of  the  several  counties  of  this  common- 
wealth, except  the  county  of  Philadelphia,  shall  consist  of  a  presi- 
dent and  two  associate  judges,  the  said  president,  or  any  two  of 
them,  or  the  presiding  judge,  in  the  absence  of  his  associates,  shall 
have  power  to  hold  the  courts,'  &c. 

"  The  constitution  of  1790,  article  5,  section  2,  provides  that  'the 
judges  of  the  supreme  court,  and  of  the  several  courts  of  common 
pleas,  shall  hold  their  offices  during  good  behaviour.' 

"  By  the  amended  constitution  of  1838,  it  is  provided  (article  5,  sec- 
tion 2),  'The  judges  of  the  supreme  court,  of  the  several  courts  of  com- 
mon pleas,  and  of  such  other  courts  of  record  as  are  or  shall  be  estab- 
lished by  law,  shall  be  nominated  by  the  governor,  and  by  and  with 
the  advice  of  the  senate,  appointed  and  commissioned  by  him.  The 
judges  of  the  supreme  court  shall  hold  their  offices  for  the  term  of  fif- 
teen years,if  they  shall  so  long  behave  themselves  well.  The  president 
judges  of  the  several  courts  of  common  pleas,  and  of  such  other 
courts  of  record  as  are  or  shall  be  established  by  law,  and  all  other 
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judges  required  to  be  learned  in  the  law,  shall  hold  their  offices  for 
the  term  often  years,  if  they  shall  so  long  behave  themselves  well. 
The  associate  judges  of  the  courts  of  common  pleas  shall  hold  their 
offices  for  the  term  of  five  years,  if  they  shall  so  long  behave  them- 
selves well.' 

"In  article  2,  section  8,  it  is  provided,  'The  governor  shall  nomi- 
nate, and  by  arid  with  the  advice  and  consent  of  the  senate,  appoint 
all  judicial  officers  of  the  courts  of  record,  unless  otherwise  provided 
for  in  this  constitution.' 

"  The  schedule  to  the  amended  constitution,  section  9,  provides 
that  '  The  legislature,  at  its  first  session  under  the  amended  consti- 
tution, shall  divide  the  associate  judges  of  the  state  into  four  classes. 
The  commissions  of  those  of  the  first  class  shall  expire  on  the  27th 
day  of  February  1840;  of  those  of  the  second  class,  on  the  27th  day 
of  February  1841;  of  those  of  the  third  class,  on  the  27th  day  of 
February  1842;  and  of  the  fourth  class,  on  the  27th  day  of  Feb- 
ruary 1843.  The  said  classes,  from  the  1st  to  the  4th,  shall  be 
arranged  according  to  the  seniority  of  the  commissions  of  the  several 
judges.'  The  language  of  this  section  of  the  schedule,  it  will  be 
perceived,  is  different  from  that  used  in  relation  to  the  judges  of  the 
supreme  court,  to  the  president  judges,  and  to  the  recorders  of  courts 
and  other  judges  required  to  be  learned  in  the  law,  when  speaking 
of  classifying  them  or  of  the  time  of  the  expirations  of  their  com- 
missions. In  regard  to  the  judges  of  the  supreme  court,  the  lan- 
guage used  is,  *  according  to  the  dates  of  their  commissions,  on  the 
first  day  of  January  next.'  In  regard  to  the  president  judges,  it 
is  '  at  the  time  of  the  adoption  of  the  amended  constitution.'  In 
regard  to  the  recorders  of  mayors'  courts,  &c.,  it  is  'now  in  office,' 
referring  to  the  22d  of  February  1838,  when  the  amendments  were 
all  finally  agreed  to  in  convention. 

"  In  regard  to  the  associate  judges,there  is  no  provision  whatever 
made  in  express  terms,  for  thoso  who  might  be  appointed  after  the 
adoption  of  the  amendments,  and  before  the  passage  of  the  act  of 
assembly  for  classifying  the  associate  judges;  but  it  is  contended 
that,  according  to  the  terms  used,  we  must  refer  the  time  to  that  at 
which  the  constitution  went  into  effect,  to  wit:  the  first  of  January 
1839. 

"Under  the  constitution  of  1790  Governor  Ritner  would  have  gone 
out  of  office  on  the  third  Tuesday  of  December  1838,  and  it  was 
only  by  the  express  terms  of  the  schedule  that  his  term  was  extended 
beyond  that  time,  and  until  the  third  Tuesday  of  January  1839. 
In  that  respect,  therefore,  the  constitution  did  go  into  effect  be- 
fore the  first  of  January  1839.  But  the  power  to  appoint  judges 
during  this  interval,  is  no  where  given  to  him  expressly.  It,  how- 
ever, existed  in  him  of  necessity  to  prevent  a  failure  in  the  admi- 
nistration of  justice;  and  the  continuance  of  the  office  of  those  so 
appointed,  was  to  be  only  so  long  as  to  meet  the  exigencies  of  the 
cases.  It  had  then  been  decided  by  the  citizens  of  the  common- 
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wealth  that  there  should  be  no  more  judges  appointed  to  hold  their 
offices  during  good  behaviour;  and  hence  there  was  not  the  same 
plea  or  equity  for  continuing  the  incumbents  so  appointed  in  the 
interval  for  a  time,  that  there  was  in  the  case  of  those  who  were 
commissioned  under  the  old  constitution  to  hold,  &c.,  during  good 
behaviour,  and  who  had  their  offices  suddenly  and  unexpectedly 
terminated  by  the  call  of  a  convention  and  the  change  of  the  judicial 
tenure.  The  judge  who  accepted  an  office  after  the  adoption  of 
the  amended  constitution,  accepted  it  with  his  eyes  open  and  a  full 
knowledge  of  the  decision  made  by  the  people. 

"  Here  Daniel  Yost,  Esquire,  who  had  held  the  commission  for 
nearly  thirty  years,  resigned  after  the  llth  of  December  183S,  and 
although  it  is  not  contended  that  the  respondent  had  any  thing  to 
do  with  procuring  his  resignation,  yet  still,  but  for  that  resignation, 
there  would  have  been  no  vacancy  to  fill.  The  respondent  was 
commissioned  upon  the  29th  day  of  December  1833,  which  was 
after  the  time  of  the  adoption  of  the  amended  constitution  by  the 
people,  and  after  the  fact  of  such  adoption  had  been  declared  by 
proclamation  by  the  governor. 

"  It  is  not  necessary  to  raise  the  question  here,  but  were  it  neces- 
sary so  to  do,  we  should  hold  that  the  time  of  the  adoption  of  the 
amendments  to  the  constitution  was  the  second  Tuesday  of  October 
1838;  for  it  was  upon  that  day  the  people,  to  whom  the  question 
was  submitted,  passed  upon  the  matter.  The  subsequent  acts  of 
making  the  returns,  of  counting  those  returns  in  the  presence  of  the 
senators  and  jepresentatives,  and  of  proclaiming  the  result,  are  but 
the  modes  by  which  the  fact  of  such  adoption  is  made  manifest  or 
public.  They  constitute  the  legal  evidence  of  the  pre-existing  fact 
— the  adoption  by  the  people.  Such  was  the  construction  put 
upon  it  by  the  late  executive  of  Pennsylvania,  when,  upon  the  llth 
day  of  December  1838,  he  issued  his  proclamation  declaring  that 
the  amended  constitution  had  been  adopted  by  the  freemen  of  the 
commonwealth: — and  in  his  proclamation  of  the  1st  of  January 
1839,  wherein  he  declares  that  the  amended  constitution  had  been 
adopted  upon  the  9th  day  of  October  then  last  past. 

"  It  has  been  contended  that  the  reasoning  of  Judge  Kennedy,  in 
the  case  of  Collins,  8  Watts  342,  is  in  favour  of  the  construction 
that,  as  no  time  is  mentioned,  the  1st  of  January  1839  must  be 
intended.  At  first  blush  this  may  appear  so;  but,  when  we  con- 
sider what  were  the  intentions  of  the  members  of  the  convention, 
as  drawn  from  the  contents  of  the  instrument  itself,  and  that  such 
intent  would  be  entirely  defeated  by  such  a  view  of  the  matter, 
we  cannot  adopt  such  a  construction.  The  intention  of  the  con- 
vention was  to  make  a  provision  in  favour  of  the  judges  commis- 
sioned under  the  constitution  of  1790,  and  before  the  adoption  of 
the  amendments,  'so  as'  (in  the  language  of  the  supreme  court) 
*  to  prevent  their  being  driven  at  once  from  their  offices,  without 
allowing  them  some  time  at  least  to  prepare  for  meeting  the  event.' 
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In  carrying  out  this  intent,  they  provided  that  the  associate  judges 
should  be  divided  by  the  legislature  into  four  classes,  one  of  which 
classes  shoirld  go  out  of  office,  according  to  seniority  of  commissions, 
in  each  of  the  years  1S40,  1841,  1842  and  184 3.  Suppose  one- 
fourth,  one-third  or  one-half  of  the  associate  judges  had  resigned, 
and  either  been  recommissioned,  or  their  places  supplied  by  the 
appointment  of  others,  between  the  time  of  the  adoption  of  the 
amendments  and  the  1st  of  January  1839,  would  not  this  classifi- 
cation have  been  defeated  by  the  construction  for  which  the  respon- 
dent contends;  and  would  not  a  set  of  men  have  been  commissioned 
by  the  governor  alone,  in  terms  for  good  behaviour,  but  whose 
commissions  could  neither  endure  for  the  period  of  good  behaviour 
nor  for  that  of  five  years,  but  until  the  time  when  the  last  class 
should  go  out,  to  wit:  the  27th  of  February  1843,  a  period  of  about 
four  years  and  two  months.  And  would  not  men  who  otherwise 
would  have  held  either  to  1841,  1842,  or  1843,  be  thrown  into  an 
earlier  class,  thereby  making  the  remaining  judges,  who  did  not 
resign,  have  their  tenure  dependent,  not  on  the  will  of  the  conven- 
tion, of  the  governor,  of  the  people  or  the  legislature,  but  on  the 
will  and  pleasure  of  such  other  of  the  associate  judges  as  might 
choose  to  resign  before  the  1st  of  January  1839.  Such  a  state  of 
things  the  constitution  never  contemplated,  and  we  must  not  defeat 
their  intentions  by  a  construction  which  would  bring  about  such 
results,  and  that  too,  where  such  construction  is  contended  to  be 
merely  an  inference  from  expressions  used. 

"  We  are  therefore  of  opinion  that  the  commission  of  the  repson- 
dent  expired  on  the  1st  of  January  1839,  and  that  the  office  then 
became  vacant.  If  right  in  this  view  of  the  subject,  then  neither 
the  act  of  the  25th  June  1839,  nor  that  of  the  7th  March  1840, 
could  continue  him  in  office.  It  would  require  a  commission  from 
the  governor,  *  by  and  with  the  advice  and  consent  of  the  senate/ 
to  enable  him  to  perform  any  of  the  duties  of  the  office,  after  that 
day. 

"But  the  schedule  requires  that  the  legislature  at  its  first  session 
under  the  amended  constitution,  shall  divide  the  associate  judges 
of  the  state.  It  does  not  direct  the  legislature  to  divide  a  part  of 
them  into  classes — and  it  is  contended  that  the  classification  made 
in  the  act  of  20th  June  1839,  neither  classed  all  the  judges  (Samuel 
Yohe,  of  Northampton  county,  Joseph  Seager,  of  Lehigh  county, 
Thomas  Jones  of  Chester  county,  and  some  others,  who  had  been 
before  the  passage  of  that  act,  commissioned  as  associate  judges, 
not  being  named  therein,)  nor  classed  those  therein  named,  accord- 
ing to  the  true  intent  and  meaning  of  the  constitution.  It  was  not 
only  in  the  power  of  the  legislature,  subsequently  to  re-classify 
them,  but  it  was  their  duty  to  do  so — and  hence  the  act  of  7th 
March  1840  is  not  only  constitutional,  but  proper. 

"The  power  of  the  courts  to  declare  acts  of  the  legislature  to  be 
unconstitutional,  has  been  repeatedly  claimed,  and  has  been  in  more 
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than  one  instance  exercised.  But  all  the  decisions  say,  with  great 
propriety,  that  this  power  should  only  be  exercised  by  the  courts, 
in  clear  and  palpable  cases.  How  far,  too,  in  matters  of  public 
legislation,  where  warrants  of  contracts  with  individuals  are  not 
involved,  one  legislature  can  bind  another  from  further  legislation 
on  the  same  subject,  is  also  a  grave  question  for  determination.  It 
is  enough  for  us  to  say  that  there  must  be  no  reasonable  doubt  left 
on  the  minds  of  inferior  courts,  before  they  would  exercise  the 
power  which  they  possess,  to  declare  laws  unconstitutional,  or  to 
hold  a  subsequent  legislature  bound  by  the  acts  of  their  predeces- 
sors in  regard  to  such  public  legislation,  so  as  not  to  have  the  power 
to  modify  and  correct  it.  If  the  classification  first  made  was  not 
the  proper  one,  then  it  is  not  such  as  the  constitution  contemplated, 
and  except  in  very  clear  cases,  that  would  be  a  subject  for  the  exer- 
cise of  legislative  discretion,  not  of  judicial  determination. 

"  In  the  view  we  have  taken  of  the  subject,  we  are  not  required 
to  pronounce  the  acts  unconstitutional,  if  they  even  were  so,  as  we 
think  the  case  depends  upon  the  terms  of  the  constitution,  and  what 
was  the  manifest  intention  of  the  convention,  as  drawn  from  the 
instrument  itself.  And  we  think  the  construction  adopted,  is  that 
which  will  secure  for  the  judiciary  of  the  country  the  greatest 
amount  of  public  confidence. 

"  We  therefore  render  judgment  of  ouster  against  the  respondent; 
but  to  enable  the  parties  to  have  the  question  decided  by  the 
supreme  court,  we  will  not  award  execution  of  the  judgment,  until 
an  opportunity  is  afforded  to  the  respondent,  of  removing  the  cause. 

"  It  is  considered  by  the  court  here,  that  Samuel  D.  Leib,  Esquire, 
do  not  in  any  manner  meddle  or  concern  himself  in  and  about  the 
holding  of  or  exercising  the  said  office  of  associate  judge  of  the 
court  of  common  pleas,  in  and  for  the  said  county  of  Schuylkill,  in 
the  said  information  specified,  in  virtue  of  the  supposed  commission 
by  him  mentioned  in  his  plea  in  bar  aforesaid.  But  that  the  said 
Samuel  D.  Leib,  Esquire,  be  absolutely  forejudged  and  excluded 
from  holding  or  exercising  the  said  office,  and  that  the  said  com- 
monwealth recover  costs  taxed  at,"  &c. 

Errors  assigned:  1.  The  court  erred  in  deciding  that  the  court  of 
common  pleas  had  jurisdiction  of  this  case,  and  in  overruling  the 
plea  to  the  jurisdiction. 

2.  The  court  erred  in  deciding  that  the  writ  was  made  returnable 
in  term,  and  in  overruling  the  plea  in  abatement,  and  in  rendering 
judgment  of  respondeas  ouster. 

3.  The  court  erred  in  sustaining  the  demurrer,  and  in  rendering 
judgment  of  ouster  against  the  respondent. 

Parry  and  Penrose,  for  plaintiffs  in  error. 
Hughes  and  Johnson,  attorney-general,  for  the  defendant  in 
error. 

ix. — T* 
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The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — This  case  comes  before  us  by  writ  of  error  from 
the  court  of  common  pleas  of  the  county  of  Schuylkill,  and  three 
errors  have  been  assigned  in  this  court  in  the  proceedings  and  judg- 
ment below. 

The  first  error  assigned  is,  that  the  court  below  erred  in  deciding 
that  the  court  of  common  pleas  had  jurisdiction  of  this  case,  and  in 
overruling  the  plea  to  the  jurisdiction. 

The  act  of  14th  of  June  1836,  after  giving  to  the  supreme  court, 
in  the  first  section,  authority  to  issue  writs  of  quo  ivarranto  in  all 
cases  in  which  the  power  had  been  before  exercised,  proceeds,  in 
the  second  section,  to  specify  the  cases  in  which  they  may  also  be 
issued  by  the  courts  of  common  pleas  concurrently  with  the  supreme 
court.  The  first  of  these  cases,  and  that  which  is  supposed  to  em- 
brace the  power  exercised  in  the  present  case,  is  as  follows:  "  In 
case  any  person  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  county  or  township  office  within  the  respective 
county."  That  is,  as  I  understand  it,  the  usurpation,  intrusion,  or 
exercise  of  the  office  must  be  within  the  respective  county — the 
office  must  be  a  township  or  county  office.  It  is  contended  that  the 
office  of  associate  judge  of  the  court  of  common  pleas  is  a  county 
office,  and  that  is  the  question  for  decision. 

The  judges  of  the  courts  of  common  pleas  exercise  a  high  and 
extensive  portion  of  the  judicial  power  of  the  state.  In  the  coun- 
ties generally  throughout  the  commonwealth,  their  civil  jurisdiction 
is  unlimited  in  amount  and  in  the  nature  of  the  suits.  In  addition 
to  their  original  common  law  jurisdiction,  they  hear  and  decide 
appeals  from  the  decisions  of  justices  of  the  peace,  and  sit  as  courts 
of  the  last  resort  in  certioraris  to  such  justices.  Many  branches  of 
equity  jurisdiction  are  committed  to  them.  By  virtue  of  their 
offices,  as  judges  of  the  courts  of  common  pleas,  they,  by  the  con- 
stitution, compose  the  courts  of  quarter  sessions  and  orphans' 
courts,  and,  with  the  register  of  wills,  the  registers'  courts.  They 
exercise  large  and  various  jurisdiction  in  cases  of  roads,  turnpikes, 
canals,  rail-roads,  apprentice,  pauper,  insolvent  and  divorce  causes, 
as  well  as  others  confided  to  them  by  the  common  law  and  acts  of 
assembly.  They  are  also  justices  of  oyer  and  terminer  and  general 
jail  delivery,  under  certain  restrictions,  and  have  now  a  limited 
jurisdiction  in  writs  of  quo  ivarranto.  They  are  nominated  by  the 
governor,  and,  by  and  with  the  advice  and  consent  of  the  senate, 
appointed  and  commissioned  .by  him.  They  receive  their  compen- 
sation from  the  treasury  of  the  state.  They  are  amenable  to  the 
legislature  by  impeachment  or  by  address  of  two-thirds  for  their 
removal  from  office.  Any  two  of  them  constitute  a  quorum;  and 
these  two  may,  by  the  constitution,  be  the  associate  judges  in  every 
instance  except  when  they  compose  a  court  of  oyer  and  terminer, 
and  then  the  president  must  be  one.  In  the  exercise  of  the  juris- 
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diction  thus  committed  to  them,  it  has  ever  been  considered  that  in 
their  powers  and  duties  as  judges,  the  president  and  his  associates 
are  placed  on  a  footing  of  equality.  While  sitting  as  a  court,  they 
are  on  the  same  constitutional  footing,  and,  where  they  act  indi- 
vidually, have  co-extensive  authority.  While  sitting  as  a  court, 
they  are  on  the  same  constitutional  footing;  and,  when  they  act  in- 
dividually, their  powers  are  co-extensive  within  the  range  of  their 
jurisdictions.  This  is  the  principle  which  was  asserted  in  a  case 
very  memorable  in  the  annals  of  this  state,  I  mean  the  impeach- 
ment of  Judge  Addison  in  the  year  1803,  against  whom  the  leading 
charge  was,  his  interference  with  an  associate  judge,  who  endea- 
voured to  address  a  grand  jury;  (see  Trial  of  Judge  Addison,  86, 
and  4  Dall.  Rep.  225.)  The  doctrine  of  the  common  law  is  to 
the  same  purport,  and  is  thus  placed  in  4  Burns'  Just.  227:  "  It 
seemeth  certain  tliat  the  sessions  hath  no  authority  to  amerce  any 
justice  for  his  non-attendance  at  the  sessions,  as  the  judges  of  assize 
may,  for  the  absence  of  any  such  justice  at  the  jail  delivery.  For 
it  is  a  general  rule,  that  inter  pares  non  est  potestas:  it  being 
reasonable  rather  to  refer  the  punishment  of  persons  in  a  judicial 
office,  in  relation  to  their  behaviour  in  such  office,  to  other  judges 
of  a  superior  station,  than  to  those  of  the  same  rank  with  them- 
selves. And,  therefore,  it  seems  to  have  been  holden,  that  if  a 
justice  of  the  peace,  who  is  not  of  the  quorum,  shall  use  such  ex- 
pressions towards  another  who  is  of  the  quorum,  for  which,  if  he 
were  a  private  person,  he  might  be  committed  or  bound  to  his  good 
behaviour,  yet  the  sessions  hath  no  authority  to  commit  him  or 
bind  him  to  his  good  behaviour.  And  yet  it  seems  to  be  agreed, 
that  if  a  justice  give  just  cause  to  any  persons  to  demand  the  surety 
of  the  peace  against  him,  he  may  be  compelled,  by  any  other  jus- 
tice, to  find  such  security;  for  the  public  peace  requires  an  imme- 
diate remedy  in  all  such  cases.''  There  have  been  occasional  laws 
under  which  a  president  of  one  district  has  been  designated  to  hold 
courts  in  a  county  out  of  his  own  district,  and  his  preference  there 
has  been  made  essential;  but  this  is  an  exception  to  the  general  rule 
and  usage. 

If  such  be  the  character  and  grade  of  an  associate  judge  of  the 
court  of  common  pleas  under  our  constitution  and  laws,  it  seems  to 
us  his  office  cannot  he  considered  as  intended  by  the  legislature  to 
be  embraced  within  the  quo  warranto  jurisdiction  given  to  that 
court  by  the  act  of  14th  of  June  1836,  over  persons  exercising  a 
county  office.  On  the  contrary,  we  think  the  court  of  common 
pleas  of  each  county  is  to  be  considered  as  a  state  court,  and  the 
office  of  an  associate  judge  of  that  court  a  state  office.  It  is  true 
the  office  is  exercised  within  a  county,  but  that  circumstance  does 
not  make  it  a  county  office.  The  officers  of  the  heads  of  depart- 
ments, such  as  the  secretary  of  the  land  office,  surveyor  general, 
auditor  general,  and  state  treasurer,  are  exercised  at  Harrisburg, 
within  the  county  of  Dauphin,  yet  they  are  clearly  state  not  county 
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offices.  It  is  also  (rue,  that  the  constitution  and  laws,  in  speaking 
of  the  courts  of  common  pleas,  term  them  at  different  times  fhe 
courts  of  common  pleas  "in  each  county,"  "of  each  county,"  and 
"  within  each  county."  But  the  phraseology  seems  to  refer  to  the 
geographical  limit  within  which  the  duties  of  each  are  to  be  exer- 
cised, and  not  the  nature  or  grade  of  the  office.  And  what  may 
illustrate  this  is,  that  in  the  constitution  of  1 776,  chap.  2,  sect.  24,  they 
are  denominated  "  courts  of  common  pleas  of  the  state  of  Pennsyl- 
vania;" and  if  the  latter  part  of  this  expression  has  been  dropped 
in  later  forms  of  government  and  laws,  it  has  probably  been  for 
the  sake  of  brevity;  for  the  office  has,  under  all  our  constitutions, 
remained  essentially  the  same.  In  the  9th  sect,  of  the  schedule  of 
the  amended  constitution  of  1838,  the  term  is,  "  associate  judges  of 
the  state." 

What  then  are  the  descriptions  of  offices  which  are  comprehended 
within  the  words,  "county  and  township  offices?"  It  seems  to  me 
we  have  the  explanation  of  these  words  by  the  legislature  itself,  in 
an  act  passed  not  long  before  the  act  of  14th  June  1836,  and  com- 
posing part  of  the  same  revised  code.  The  act  of  14th  April  1834, 
is  in  terms  an  act  relating  to  counties  and  townships  and  county 
and  township  officers."  It  first  recognizes  the  existing  counties — 
makes  them  and  townships,  bodies  corporate — the  corporate  powers 
to  be  exercised  by  the  commissioners  and  supervisors — gives  direc- 
tions where  are  to  be  kept  the  offices  of  the  several  prothonotaries, 
clerks  of  the  courts  of  quarter  sessions  and  orphans'  courts,  regis- 
ters and  recorders,  and  also  of  the  commissioners,  auditors,  treas- 
urer and  sheriff  of.  the  several  counties — provides  for  the  elections 
of  auditors,  for  their  auditing  the  accounts  of  the  commissioners, 
treasurers,  sheriffs  and  coroners  of  each  county.  It  is  of  this 
description  of  officers,  that  the  class  is  composed  who  are  considered 
by  the  legislature  as  county  and  township  officers.  Whether  they 
embrace  all  or  not,  it  is  unnecessary  to  say:  but  certainly  the  de- 
scription afforded  by  this  law  shows,  that  they  embrace  classes  of 
officers  inferior  in  grade  and  consequence  to  the  associate  judges  of 
the  court  of  common  pleas. 

Other  reasons  might  be  suggested  of  great  weight  and  moment, 
founded  upon  a  consideration  of  the  propriety  and  policy  of  vesting 
such  a  jurisdiction  in  two  of  the  judges  of  this  court  over  a  third: 
but  it  seems  not  necessary  to  dwell  longer  on  this  point.  We  are 
of  opinion,  that  an  associate  judge  of  a  court  of  common  pleas  is  not 
a  county  officer  within  the  meaning  of  the  second  section  of  the  act 
of  14th  June  1836,  and  therefore  the  court  of  common  pleas  of 
Schuylkill  county,  had  not  jurisdiction  in  the  case  before  us. 

The  decision  of  this  error  would  be  sufficient  to  dispose  of  this 
case:  but  as  both  parties  have  requested  us  to  give  an  opinion  on 
the  other  points,  and  they  have  been  fully  argued  before  us,  and  as 
the  matters  involved  are  of  great  importance,  and  their  decision 
will  dispense  with  the  necessity  of  another  proceeding  and  another 
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argument  on  the  same  questions,  we  shall  proceed  to  the  other 
errors  assigned. 

2.  The  second  error — that  the  court  erred  in  deciding,  that  the 
writ  was  made  returnable  in  term,  and  in  overruling  the  plea  in 
abatement,  arid  in  rendering  judgment  of  respondeat  ouster — we  are 
of  opinion  is  not  sustained.     The  term  continued  by  adjournment 
till  the  17th  April  1840,  when  the  writ  was  returnable. 

3.  The  third  error  assigned  is,  that  the  court  erred  in  sustaining 
the  demurrer  and  in  rendering  judgment  of  ouster  against  the  de- 
fendant. 

This  brings  up  the  principal  question  in  the  case,  the  right  of  the 
respondent  to  the  office,  and  it  depends  upon  the  construction  of 
the  schedule  of  the  amended  constitution  of  1838,  and  the  two  acts 
of  assembly  passed  under  it — the  first  on  the  20th  June  1839,  and 
the  second  on  the  7th  March  1840.  The  clauses  of  the  constitu- 
tion itself  were  chiefly  prospective:  they  were  to  apply  after  such 
an  interval  should  have  elapsed,  as  was  necessary  to  ascertain  that 
the  amendments  had  been  adopted,  and  if  adopted,  would  give  time 
for  the  new  system  to  go  into  operation,  and  this  time  was  fixed  by 
the  schedule  for  the  first  day  of  January  1839.  The  object  of  the 
schedule  was,  to  provide  for  the  intermediate  time,  and  for  the 
officers  in  being,  whom  it  was  the  policy  of  the  framers  of  the 
amended  constitution  not  to  remove  at  once  from  office,  but  to  fix 
certain  periods  for  their  removal,  which  would  be  correspondent 
with  the  spirit  of  the  changes  about  to  be  introduced  in  the  tenure 
of  office.  The  judges  of  the  different  courts  of  the  state,  were,  by 
this  schedule,  distributed  into  four  classes — and  all  of  these,  it  is 
observable,  are  placed  on  a  different  footing,  and  the  provisions  in 
respect  to  them  are  distinct  in  their  language  and  operation.  By 
the  first  of  the  clauses  on  the  subject,  the  judges  of  the  supreme 
court  are  disposed  of.  They  were  comparatively  few  in  number, 
and  easily  adjusted  by  the  convention  itself.  They  were,  there- 
fore, at  once  graded,  and  the  rule  for  such  grading  was  declared  to 
be,  the  date  of  their  commissions,  and  the  judges  to  whom  it  related 
were  to  be  those  who  might  happen  to  be  in  office  on  the  first  day 
of  January  1839,  not  at  all  regarding  at  what  previous  time  their 
commissions  had  been  issued.  In  the  next  clause  are  contained 
the  presidents  of  the  courts  of  common  pleas  and  associate  law 
judges  of  the  first  judicial  district,  who  were  more  numerous  and 
diversified.  As  to  these,  it  was  directed,  that  they  should  be  taken 
as  they  existed  "at  the  adoption  of  the  amendments  to  the  consti- 
tution," and  that  there  might  be  no  inconvenience  felt  from  a  sud- 
den and  general  vacancy  in  the  offices  of  such  as  had  held  for  ten 
years  and  upwards,  these  were  divided  into  two  classes,  the  first 
class  to  embrace  those  whose  commissions  bore  the  oldest  date. 
The  remaining  judges  were  to  hold  for  ten  years  from  given  dates. 
The  succeeding  class  were  composed  of  recorders,  and  of  mayors  of 
criminal  courts:  and  the  provision  as  to  them  was,  of  those  "  now 
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in  office" — the  oldest  in  date  to  expire  in  the  year  1841,  and  ihe 
others  every  two  years  thereafter,  according  to  their  respective 
dates. 

When,  however,  the  convention  came  to  the  fourth  class  of 
judges,  consisting  of  the  other  associate  judges  of  the  state,  they 
deemed  it  expedient  to  adopt  another  system  in  regard  to  them, 
entirely  different  from  that  which  they  had  pursued  in  regard  to 
the  judges  of  the  supreme  court,  the  presidents  and  law  associates 
of  the  first  judicial  district  and  the  recorders  and  mayors  of  crimi- 
nal courts:  and  that  was  not  for  themselves  definitely  to  fix  the 
classification,  but  to  commit  that  matter  to  the  legislature,  with  cer- 
tain directions  and  limitations.  These  associate  judges  were  much 
more  numerous  than  the  others,  being  in  number  about  one  hun- 
dred. Merely  to  direct  that  they  should  govern  themselves  in  their 
term  of  holding  by  the  dates  of  their  commissions,  would  have 
imposed  on  these  judges  a  difficult  arid  perplexing  task,  to  ascer- 
tain their  comparative  appointments  at  the  office  of  the  executive 
department.  To  classify  them  by  name  would  require  more  leisure 
and  opportunity  than  the  convention  had,  and  besides,  was  a  detail 
unfit  for  the  business  of  a  constitution.  The  convention,  therefore, 
determined  to  commit  to  the  legislature,  at  their  first  session,  the 
classification  of  these  judges  by  name,  so  that  they  would  be  noti- 
fied by  a  public  act  of  the  tenure  of  their  offices,  the  convention 
contenting  itself  with  marking  out  the  principles  on  which  such 
classification  should  be  made  by  the  legislature.  It  is  therefore 
provided  in  the  9th  section  of  the  schedule,  as  follows:  "  The  legis- 
lature at  its  first  session  under  the  amended  constitution,  shall  divide 
the  other  associate  judges  of  the  state  into  four  classes.  The  com- 
missions of  those  of  the  first  class  shall  expire  on  the  27th  day  of 
February  1S40;  of  those  of  the  second  class  on  the  27th  day  of 
February  1841;  of  those  of  the  third  class  on  the  27th  day  of  Feb- 
ruary 1842;  and  of  those  of  the  fourth  class  on  the  27th  day  of  Feb- 
ruary 1843.  The  said  classes,  from  the  first  to  the  fourth,  shall  be 
arranged  according  to  the  seniority  of  the  commissions  of  the  seve- 
ral judges."  And  that  there  might  be  no  difficulty  made  as  to 
what  was  meant  by  the  first  general  assembly  spoken  of  here,  and 
also  in  the  12th  section  of  the  schedule,  the  4th  section  of  the  sche- 
dule enacts,  that  "  The  general  assembly  which  shall  convene  in 
December  1S3S,  shall  continue  its  session  as  heretofore,  notwith- 
standing the  provision  in  the  llth  section  of  the  first  article,  (which 
requires  the  general  assembly  to  meet  on  the  1st  Tuesday  of  Janu- 
ary in  every  year,)  and  shall,  at  all  times,  be  regarded  as  the  first 
general  assembly  under  the  amended  constitution." 

Accordingly,  the  legislature,  at  its  first  session  under  the  amended 
constitution,  passed  the  act  of  the  20th  June  1839,  classifying  the 
associate  judges  under  the  foregoing  authority.  That  act  recites 
the  requisition  of  the  constitution,  and  enacts,  by  section  1,  that 
John  Parker,  and  seventy-four  others  named  therein,  should  con- 
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stitute  the  first  class,  whose  commissions  should  expire  on  the  27th 
February  1840.  Section  2  enacts,  that  John  Cummins  and  twenty- 
three  others  should  constitute  the  second  class,  whose  commissions 
should  expire  on  the  27th  February  1841.  Section  3  enacts,  that 
Matthew  Patton,  and  twenty-three  others  should  constitute  the 
third  class,  whose  commissions  should  expire  on  the  27th  February 

1842.  And  section  4  enacts,  that  George  Smith  and  twenty-four 
others  (amongst  whom  is  the  respondent  Samuel  D.  Leib)  should 
constitute  the  fourth  class,  whose  commissions  should  expire  on  the 
27th  February  1843.     Under  this  act  of  assembly  then  the  respon- 
dent, being  placed  by  the  legislature  in  the  fourth  class,  had  a  right, 
by  the  terms  of  the  act,  to  hold  his  office  until  the  27th  February 

1843,  and  if  the  question  depended  on  this  act  alone,  there  would 
be  no  difficulty. 

But  at  the  subsequent  session  of  the  legislature  of  the  year  1840, 
viz  on  the  7th  of  March  1840,  another  act  was  passed,  changing 
this  classification,  and  making  a  new  one,  by  the  terms  of  which 
the  respondent  was  to  be  placed  in  the  first  class,  and  his  commis- 
sion was  to  expire  on  the  27th  of  February  1840;  and  the  main 
question  arises  from  the  collision  of  these  two  acts  of  the  legislature, 
rendering  it  necessary  to  determine  which  of  them  is  to  be  the  rule 
by  which  the  associate  judges  are  to  be  regulated  in  the  tenure  of 
their  office.  The  two  acts  are  totally  irreconcileable  with  each 
other,  and  one  or  the  other  must  be  the  exclusive  guide  on,  the 
subject. 

The  act  of  the  7th  of  March  1 840,  is  entitled  an  act  supplemen- 
tary to  and  explanatory  of  an  act  to  classify  the  associate  judges  of 
the  state.  It  recites,  that  whereas  the  legislature  did  pass  the  act  to 
which  this  act  is  a  supplement  on  the  20th  of  June  1839,  in  pursu- 
ance of  the  provisions  of  the  amended  constitution,  requiring  that 
the  legislature,  at  its  first  session  under  the  same,  should  divide  the 
associate  judges  of  the  state  into  four  classes,  to  be  arranged  accord- 
ing to  the  seniority  of  their  commissions:  and  whereas  the  legisla- 
ture, in  said  act,  made  no  distinction  between  the  judges  whose 
commissions  bore  date  prior  to  the  adoption  of  the  amendments  of 
the  constitution  and  those  whose  commissions  bore  date  subsequent 
to  said  adoption  of  said  amendments:  and  whereas  it  is  the  true 
intent  and  meaning  of  the  amended  constitution,  that  the  expiration 
of  the  commissions  of  the  associate  judges  should  be  graded  accord- 
ing to  the  priority  of  date  at  the  adoption  of  the  said  amendments 
on  the  9th  of  October  1833;  therefore, section  1  enacts  that  Joseph 
S.  Morrison,  in  the  room  of  John  Dickey  and  twenty-five  others 
(amongst  whom  is  the  respondent,  Samuel  D.  Leib)  shall  consti- 
tute the  first  class,  whose  commissions  shall  expire  on  the  27th  day 
of  February  1840.  Section  2  enacts  that  Jonathan  Stevens  and 
twenty-six  others  named,  shall  constitute  the  second  class,  whose 
commissions  shall  expire  on  the  27th  day  of  February  1841.  Sec- 
tion 3  enacts  that  Joel  Bishop  and  twenty-five  others  shall  consti- 
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tnte  the  third  class,  whose  commissions  shall  expire  on  the  27th  day 
of  February  1842.  And  section  4  enacts  that  George  Weiser  and 
twenty-five  others  shall  constitute  the  fourth  class,  whose  commis- 
sions shall  expire  on  the  27th  day  of  February  1843. 

The  great  point  of  difference  between  the  classification  of  these 
two  acts  is  this — that  the  act  of  the  20th  of  June  1839,  arranges  the 
associate  judges  according  to  the  priority  of  the  dates  of  their  com- 
missions, as  they  stood  on  the  first  January  1839:  whereas  the  act 
of  the  7th  of  March  1S40  arranges  them  according  to  the  priority 
of  their  dates  on  the  9th  October  1838,  the  alleged  period  of  the 
adoption  of  the  constitution.  The  court  below  was  of  opinion  that  an 
associate  judge,  appointed  by  the  governor  alone,  after  the  adop- 
tion of  the  amendments  to  the  constitution,  (as  was  the  case  of  the 
respondent,)  held  his  commission  only  until  the  1st  of  January  1839; 
that  it  then  expired,  and  that  such  judge  could  not  be  constitution- 
ally classified  at  all  by  the  legislature  amongst  the  associate  judges, 
by  either  of  the  acts  in  question. 

Amidst  so  great  a  discordance  of  sentiment  in  those  who  have 
been  called  upon  to  express  an  opinion  on  the  subject,  we  have  con- 
sidered with  much  attention  all  the  different  views  presented,  and 
we  think  that  the  court  below  erred  in  their  opinion,  that  the  com- 
mission of  the  respondent  expired  on  the  1st  of  January  1839.  The 
provision  of  the  9th  section  of  the  schedule,  in  relation  to  associate 
judges,  is  altogether  different  from  that  of  the  7th  section  of  the  sche- 
dule, respecting  president  judges,  on  which  the  case  of  the  Common- 
wealth v.  Collins,  8  Watts  342,  was  decided.  In  the  latter,  the  lan- 
guage is  express,  that  the  president  judges  who  shall  have  held 
their  commissions  "at  the  adoption  of  the  constitution,"  shall  con- 
tinue for  specified  periods.  Of  course  there  was  no  room  for  doubt 
that  only  such  presidents  were  provided  for,  and  those  appointed 
after  the  adoption  of  the  amended  constitution,  and  before  the  1st 
of  January  1839,  not  being  saved,  fell  with  the  former  system  of 
appointment.  But  there  are  no  such  words  in  the  9th  section,  rela- 
ting to  the  associate  judges,  nor  do  we  think  it  would  be  justifiable 
to  introduce  them  into  it.  The  9th  section  of  the  schedule,  in  its 
terms,  comprehends,  generally,  the  other  associate  judges  of  the 
state,  without  restriction  or  qualification;  and  the  difference  of  lan- 
guage manifests  a  difference  of  intention  in  the  framers  of  the 
amended  constitution.  That  no  such  general  intention  in  the  con- 
vention to  exclude  associate  judges  of  this  description  from  the  right 
to  continue  on  the  same  footing  as  those  appointed  before  the  adop- 
tion of  the  constitution,  ought  to  be  presumed,  we  think  is  apparent 
from  the  provision  in  regard  to  the  judges  of  the  supreme  court. 
In  this  provision  they  have  disregarded  the  time  at  which  the  com- 
missions might  have  issued,  whether  before  or  after  the  adoption  of 
the  constitution,  and  looked  only  to  the  date  of  their  commissions 
on  the  1st  of  January  1839.  If  this  was  expressly  allowed  in  regard 
to  the  judges  of  the  supreme  court,  why  should  it  be  presumed,  in 
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the  absence  of  all  enactment  to  that  effect,  to  be  meant  to  apply  to 
the  associate  judges? 

If  this  be  so,  then  the  respondent's  name  was  properly  introduced 
into  the  legislative  acts,  and  the  question  is,  whether  the  Istof  Janu- 
ary 1839  is  to  be  considered  as  the  date  when  the  commissions  of 
the  associate  judges  were  to  be  graded,  or  the  period  of  the  adop- 
tion of  the  constitution?  And  we  are  of  the  opinion  that  it  is  the 
former.  The  reasons  for  this  opinion  are,  that  there  is  no  express 
enactment  in  the  9th  section  of  the  schedule  confining  it  to  the  adop- 
tion of  the  amended  constitution,  as  is  the  case  with  regard  to  the 
president  judges.  It  is  a  fair  presumption,  that  if  the  convention 
had  intended  that  period,  they  would  have  expressed  it,  as  they 
have  in  other  instances.  These  judges,  therefore,  fall  within  the 
3d  section  of  the  schedule,  which  declares  that  the  clauses,  sections, 
and  articles  of  the  constitution  which  remain  unaltered,  shall  con- 
tinue to  be  construed  and  have  effect  as  if  the  constitution  had  not 
been  amended.  There  is  no  alteration  made  in  respect  to  these  asso- 
ciate judges,  founded  on  the  time  of  their  appointment,  whether 
before  or  after  the  adoption  of  the  constitution.  We  must  then  refer 
to  the  1st  of  January  1839,  from  which  period  the  2d  section  of  the 
schedule  declares,  that  the  alterations  and  amendments  in  the  con- 
stitution shall  take  effect,  and  from  which  time  the  new  regulations 
in  respect  to  them  were  to  begin.  We  think  that  this  date  was 
intended  to  be  preserved  and  regarded  as  to  all  matters  not  other- 
wise expressly  provided  for  by  the  constitution  or  schedule,  as  was 
intimated  in  the  opinion  of  this  court,  delivered  by  Mr.  Justice  Ken- 
nedy in  The  Commonwealth  v.  Collins,  8  Watts  342. 

It  has  been  urged  on  the  argument  here,  as  a  conclusive  reason 
why  the  time  ought  to  be  restricted  to  the  adoption  of  the  constitu- 
tion, that  as  the  classification  was  to  be  made  by  the  first  session  of 
the  general  assembly  under  the  amended  constitution,  and  it  was 
declared  that  should  be  the  general  assembly  which  should  convene 
in  1S38,  which  met  on  the  4th  of  December  1838,  they  could  at 
once  have  proceeded  to  classify  the  judges  without  waiting  for  the 
1st  of  January  1839.  When,  however,  we  look  at  the  provisions 
of  the  amended  constitution  on  this  subject,  this  argument  seems 
to  fail;  for  the  direction  of  the  4th  section  of  the  schedule  is,  that 
the  general  assembly  which  shall  convene  in  December  1838, 
shall  continue  its  session  as  heretofore:  which  is  imperative  upon 
it  to  continue  beyond  the  1st  of  January,  and  would  enable  it  to 
make  the  classification  after  the  1st  of  January  1839,  as  well  as 
before,  provided  it  was  during  that  first  session;  so  that  the  proper 
time  of  making  it  must  depend  on  the  other  provisions  of  the  con- 
stitution. 

Then,  on  comparing  the  classification  made  by  the  act  of  the  20th 
June  1839  with  a  list  of  the  associate  judges  reported  to  the  legis- 
lature in  January  1839,  by  the  secretary  of  the  commonwealth,  it 
appears  that  the  classification  embraces  all  those  in  office  under  com- 
ix.— u 
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missions  issued  before  the  1st  of  January  1839,  and  classifies  them 
according  to  the  seniority  of  their  commissions,  as  directed  by  the 
schedule.  It  is  alleged  that  there  are  mistakes  in  the  spelling  of 
some  of  the  names,  as  Gebhart  for  Gearheart,  &c.  But  if  it  is  ap- 
parent from  other  circumstances,  as  well  as  the  similarity  of  sound, 
that  the  same  person  is  meant,  then,  according  to  the  established 
legal  principle,  the  mere  difference  of  spelling  is  not  material.  In 
nearly  all,  it.  is  presumed,  the  names  are  correct,  and  the  classifica- 
tion appears  to  tally  with  the  seniority  of  commissions,  except  that 
such  of  the  associate  judges  in  this  list  are  omitted  as  were  appointed 
after  the  1st  of  January  1839;  as  for  instance,  Samuel  Yohe,  of 
Northampton  county,  Joseph  Saeger,  of  Lehigh  county,  and  Thomas 
Jones,  of  Chester  county.  It  is  very  clear,  and  is  now  conceded 
on  the  argument  here,  that  these  judges,  being  appointed  after  the 
amended  constitution  had  gone  into  operation,  by  the  governor, 
with  the  approval  of  the  senate,  they  are  entitled  to  hold  for  five 
years  from  the  dates  of  their  respective  commissions,  and  could  not 
be  reduced  in  their  term  by  any  legislative  act. 

If  then  the  legislature,  at  its  first  session  under  the  amended  con- 
stitution, and  in  accordance  with  its  provisions,  passed  an  act  classi- 
fying the  associate  judges,  it  seems  to  us  that  the  power  vested  in 
the  legislature  on  the  subject  was  exhausted  and  could  not  consti- 
tutionally be  exercised  or  interfered  with  by  a  succeeding  legislature. 
It  is  not  an  ordinary  act  of  legislation,  in  which  one  legislature  has 
no  power  to  bind  its  successors.  It  is  rather  the  discharge  of  a 
ministerial  authority  than  the  exercise  of  a  legislative  power;  for, 
if  the  principles  be  given  that  associate  judges  in  office  on  the  1st 
of  January  1839  are  to  be  included,  and  that  they  are  to  be  divided 
into  four  classes,  according  to  the  seniority  of  their  commissions,  the 
performance  of  the  duty  is  pretty  much  a  mechanical  act,  requiring 
the  exercise  of  no  discretion.  And  if  even  there  were  a  discretion, 
in  the  matter,  it  is  given  to  the  general  assembly  at  its  first  session, 
and  to  none  other.  It  is  a  delegation  to  that  specific  body  of  a 
portion  of  the  sovereign  power  of  the  people,  entrusted  by  them  to 
the  convention,  establishing  a  fundamental  law  permanent  and 
indefeasible  as  the  constitution  itself,  partaking  of  its  eminent  cha- 
racter, and  intended  to  govern  the  conduct  of  the  people  and  of  the 
constituted  authorities,  as  long  as  the  judges  remain  to  whom  it  is 
applicable. 

There  were  obvious  reasons  why  this  classification  should  be 
made  at  the  session  of  1839.  One-fourth  of  these  commissions 
were  to  expire  on  the  27th  of  February  1840;  and  it  was  not  only 
expedient  that  these  judges  should  know,  some  time  beforehand, 
the  duration  of  their  offices,  but  if  it  were  left  till  a  subsequent 
session,  as  the  general  assembly  was  to  commence  its  session  on 
the  1st  of  January  1840,  there  might  not  even  be  time  to  get  the 
bill  through  the  legislature  before  one-fourth  of  the  commissions 
should  expire.  We  have  seen  this  occur  in  the  act  of  the  7th  of 
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March  1840,  under  which  some  of  the  associate  judges  could  not 
be  apprised  of  the  expiration  of  their  offices  till  after  that  event  had 
actually  taken  place,  and  they  had  sat  as  judges  in  the  meanwhile. 

After  the  legislature,  therefore,  at  its  first  session,  had  discharged 
the  duty,  another  legislature  could  not  change  and  remodel  the 
classification,  or  interfere  with  it  at  all.  To  do  so  would  have  been 
inconsistent  with  the  constitution,  and  fraught  with  inconvenience 
and  hazard  to  the  community.  If  a  second  legislature  had  this 
power,  a  third  legislature  would  possess  the  same  authority.  The 
judges  might  then  be  changed  at  every  succeeding  session:  those 
in  office  might  be  removed,  and  those  who  had  been  already  re- 
moved, reinstated.  Changes  of  this  kind  would  produce  confusion 
and  uncertainty  in  matters  of  the  highest  moment  to  the  commu- 
nity, calculated  to  cast  reproach  on  republican  government,  weaken 
its  influence,  impair  its  strength  and  permanence,  and  lessen  the 
affections  of  its  citizens  for  our  excellent  institutions. 

In  choosing,  therefore,  between  the  act  of  the  20th  of  June  1839, 
and  that  passed  by  the  succeeding  legislature  on  the  7th  of  March 
1840,  making  a  new  classification,  we  have  no  difficulty  in  decid- 
ing that  the  former  must  be  considered  as  valid,  and  the  latter  as 
beyond  the  power  of  the  legislature.  The  latter  was  not  passed  at 
the  first  session  of  the  legislature  under  the  amended  constitution, 
as  is  expressly  required  by  the  schedule  of  the  amended  constitu- 
tion; and  even  if  such  a  power  might,  from  necessity,  have  been 
exercised,  in  case  the  legislature,  at  its  first  session,  had  omitted  to 
perform  their  duty,  yet  there  has  not  been  an  omission  by  that  first 
legislature  to  discharge  the  duty  imposed  upon  it  by  the  amended 
constitution.  In  the  next  place,  the  legislature  of  1839  were,  in 
our  opinion,  right  in  making  no  distinction  between  the  judges 
whose  commissions  bore  date  prior  to  the  adoption  of  the  amend- 
ments of  the  constitution  and  those  whose  commissions  bore  date 
subsequent  to  that  adoption — no  such  distinction  being  created, 
either  expressly  or  by  fair  implication  by  the  schedule,  in  its  enact- 
ments respecting  associate  judges.  And  lastly,  we  think,  that  the 
expiration  of  the  commissions  of  the  associate  judges  would  be 
graded  according  to  the  priority  of  date  on  the  1st  of  January  1839, 
after  the  amendments  took  effect.  On  these  principles  the  first 
classification  was  made,  and  we  concur  with  the  legislature  of  1839, 
in  its  construction  of  the  constitution,  and  their  duty  under  it. 

The  act  of  the  7th  of  March  1840,  seems  to  contemplate  the 
adoption  of  the  constitution  as  the  proper  date,  and  that  the  classi- 
fication is  to  be  as  of  that  date;  and  that  it  should  reach  down  to 
the  timfe  of  the  passage  of  the  act  itself.  Consequently  it  embraces 
several  associate  judges  who  were  appointed  after  the  first  of  Jan- 
uary 1839,  and  after  the  amended  constitution  had  taken  effect,  by 
the  governor  with  the  approbation  of  the  senate,  and  reduces  their 
constitutional  terms  of  five  years  to  much  less  than  that  term,  rank- 
ing them  according  to  the  seniority  of  the  commissions  of  the  asso- 
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ciate  judges  in  whose  places  they  were  appointed.  Thus  Thomas 
Jones,  who  was  appointed  on  the  19th  of  February  1839,  entitled 
to  hold  for  five  years  from  that  date,  is,  by  this  act,  arranged  in  the 
place  of  Cromwell  Pearce,  his  predecessor,  and  his  commission 
made  to  expire  on  the  27th  of  February  1841,  and  so  of  others. 
This,  as  has  been  stated,  is  admitted  to  be  incorrect,  and  we  are  of 
opinion  that  these  associate  judges  who  were  appointed  after  the 
first  day  of  January  1839,  under  the  amended  constitution,  are 
entitled  to  hold  their  offices  for  five  years  from  the  date  of  their 
commissions,  and  ought  not  to  have  been  inserted  in  the  classifica- 
tion by  the  legislature  of  1840.  If  that  be  the  case,  then  the  tenures 
of  other  associate  judges  in  this  classification  might  be  affected — 
for  if  some  names  are  withdrawn  from  a  class,  those  below  may 
have  to  come  higher  up  in  the  list  than  they  stand  at  present;  and 
so  the  whole  classification  be  deranged. 

On  the  best  consideration  we  have  been  able  to  give  to  this  im- 
portant subject,  we  are  of  opinion  that  the  classification  of  the 
associate  judges  made  by  the  act  of  assembly  of  the  20th  of  June 
1839,  is  the  constitutional  and  binding  classification  under  the  sche- 
dule, and  that  according  to  which  these  judges  ought  to  hold  their 
commissions— and  that  the  respondent  being  classed  by  that  act 
among  those  whose  commissions  should  expire  on  the  27th  of  Feb- 
ruary 1843,  is  entitled  to  hold  and  exercise  his  office  till  that  time. 

Judgment  reversed. 


Union  Canal  Company  against  Landis. 

By  the  act  of  assembly  of  the  29th  of  September  1791,  the  right  to  erect 
dams  in  the  Swatara  creek,  then  a  public  highway,  was  given  to  the  Schuylkill 
and  Susquehanna  Navigation  Company;  subsequent  rights  to  erect  dams  and 
build  mills  on  the  same  stream  are  subordinate  to  it;  and  the  owners  thereof 
cannot  recover  damages  from  the  Union  Canal  Company,  who  succeeded  to  the 
rights  of  the  Schuylkill  and  Susquehanna  Nagivation  (Jompany,  for  injury  done 
to  their  mills  by  reason  of  the  erection  of  a  dam  in  the  said  stream. 

CERTIORJIRIlo  the  quarter  sessions  of  Dauphin  county. 

Christian  Landis  and  wife  against  the  Union  Canal  Company. 
This  proceeding  was  founded  upon  the  following  petition. 

"The  petition  of  Christian  Landis  and  Elizabeth  Landis,  his 
wife,  of  Deny  township  in  said  county,  respectfully  represents: — 

"That  in  the  year  1800  and  long  before,  Christian  Bear,  of  said 
township,  was  seised  in  his  demesne,  as  of  fee  of  and  in  the  follow- 
ing described  real  estate  situate  in  the  said  township,  and  bounded 
and  described  as  follows,  to  wit:  Beginning  at  a  post  on  the  bank 
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of  the  Swatara  creek  (or  river),  and  from  thence  extending  by  land 
of  Frederick  Hurnmel,  south  thirty  degrees  east,  twenty  perches 
and  two-tenths  of  a  perch  to  a  post,  thence  north  fifty-three  degrees 
west,  thirty-nine  and  four-tenths  to  a  post,  and  south  forty-four 
degrees  and  a  half  west,  twenty-eight  perches  to  a  walnut  tree, 
thence  by  land  of  Adam  Reigel,  the  five  courses  and  distances  next 
following,  namely,  north  thirty-nine  degrees  and  three-quarters 
west,  fifty-one  perches  and  three-tenths  to  a  post,  north  twenty- 
three  degrees  east,  eight  perches  and  a  quarter  to  a  post,  north 
sixty-nine  degrees  west,  seven  perches  and  two-tenths  to  a  post, 
north  eight  degrees  and  a  half  east,  ten  perches  to  a  post,  and  north 
seventy  degrees  and  a  quarter  west,  eighty-one  perches  and  two- 
tenths  to  a  white  oak,  on  the  bank  of  Swatara  creek  aforesaid,  and 
thence  up  the  said  creek  the  several  courses  thereof,  two  hundred 
and  one  perches  and  a  half  to  the  place  of  beginning,  containing 
thirty-one  acres  and  fifty-one  perches,  together  with  all  and  singular 
the  ways,  waters,  water  courses,  rights,  liberties,  privileges,  here- 
ditaments and  appurtenances  thereunto  belonging  and  appertain- 
ing, and  the  said  Christian  Bear  being  so  thereof  seised  and  pos- 
sessed upon  the  petition  of  a  number  of  the  inhabitants  of  the  said 
township  of  Derry,  and  of  the  townships  of  Londonderry  and  Han- 
over in  said  county,  to  the  general  assembly  of  Pennsylvania, 
stating  that  the  said  Christian  Bear  was  proprietor  of  said  tract  of 
land,  and  that  it  was  advantageously  situated  for  water-works  ad- 
joining the  said  Swatara  creek,  which  is,  by  the  laws  of  this  com- 
monwealth, declared  a  public  highway,  and  praying  that  a  law 
might  be  passed  authorising  the  said  Charles  Bear  to  erect  a  dam 
in  said  creek  opposite  to  his  land,  about  a  half  mile  from  Hummels- 
town,  he  having  obtained  the  consent  thereto  of  Peter  Eversoll, 
the  owner  of  the  land  on  the  opposite  side  of  the  creek,  whereupon 
the  said  general  assembly  did  enact, '  that  it  shall  and  may  be  law- 
ful for  the  said  Christian  Bear,  his  heirs  and  assigns,  and  they  or 
either  of  them,'  were  by  the  said  act  'authorised  and  empowered 
to  erect,  support  and  forever  maintain  a  mill-dam  across  Swatara 
creek,  opposite  to  the  plantation  of  the  said  Christian  Bear,  so  as  to 
raise  the  water  eighteen  inches  above  the  common  surface,  for  the 
purpose  of  supplying  such  mills,  or  other  water-works  as  he  or  they 
may  think  proper  to  erect  thereon;'  which  said  act  was  approved 
by  his  excellency  Thomas  M'Kean,  then  governor  of  the  common- 
wealth of  Pennsylvania,  on  the  12th  of  March  1800.  In  pursuance 
whereof,  the  said  Christian  Bear  did,  in  the  year  1803,  at  a  great 
expense,  erect  a  dam  in  the  said  Swatara  creek,  opposite  to  his 
said  plantation,  as  designated  and  authorised  by  said  act,  and  did 
further  erect  during  the  said  year,  connected  with  the  said  dam 
upon  his  said  tract  of  land  and  plantation  adjoining  said  creek,  a 
large  three  story  stone  grist-mill  and  saw-mill  also  at  great  expense, 
which  said  grist-mill  is  still  standing,  and  which  has  been  at  all 
times  (before  the  injuries  and  obstructions  thereto  hereinafter  stated 
ix. — u* 
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and  complained  of)  well  supplied,  supported  and  driven  by  the 
waters  of  the  said  Swatara  creek,  and  without  any  impediment  or 
obstruction  of  the  back  water  of  the  same,  and  the  said  Christian 
Bear  being  so  seised  and  possessed  of  the  said  tract  of  land,  dam, 
and  mills,  as  aforesaid,  died;  and  Henry  Laridis  and  Henry  Bren- 
neman,  the  administrators  of  his  estate  by  virtue  and  in  pursuance 
of  an  order  of  the  orphans'  court  of  the  said  county  of  Dauphin,  by 
their  deed  of  indenture,  bearing  date  the  1st  of  June  1805,  for 
the  consideration  therein  mentioned,  granted  and  conveyed  the 
said  tract  of  land  with  all  and  singular  the  privileges  and  appurte- 
nances thereunto  belonging  unto  a  certain  Martin  Grieder  in  fee 
simple,  and  the  said  Martin  Grieder  and  Elizabeth  his  wife,  by 
deed,  dated  the  21st  of  February  181 6,  for  the  consideration  therein 
named,  granted  and  conveyed  the  same  to  George  Bovver  and  to 
his  heirs  and  assigns  forever;  and  the  said  George  Bower  being  so 
seised  and  possessed  of  the  said  tract  of  land,  mills  and  premises  in 
the  year  1828  died  intestate,  leaving  issue  but  one  child,  the  afore- 
said Elizabeth,  intermarried  with  the  aforesaid  Christian  Landis, 
your  petitioners;  and  that,  by  the  laws  and  usages  of  the  common- 
wealth of  Pennsylvania,  the  said  tract  of  land,  mills,  mill-dam  with 
their  privileges  and  appurtenances,  have  descended  to  the  said 
Elizabeth,  as  the  heir  and  representative  of  her  father,  the  said 
George  Bower,  and  have  come  to  the  seisin  and  possession  of  the 
said  Christian  Landis  in  right  of  his  said  wife;  that  since  the  said 
tract  of  land  with  the  said  privileges  and  appurtenances  came  to 
the  seisin  and  possession  of  the  said  Christian  Landis,  to  wit:  on 
the  1st  of  June  1828,  the  said  Christian  Landis  erected,  at  great  cost, 
a  valuable  clover-mill,  attached  to  the  said  mill-dam,  and  driven 
by  the  waters  of  said  creek  on  the  said  described  tract  of  land,  and 
without  any  impediment  from  the  back  water  of  the  said  creek, 
from  which  said  mills  your  petitioners  derived  great  profits  and 
advantages  until  interrupted  in  the  manner  hereinafter  complained 
of.  That  the  said  Christian  Landis  and  Elizabeth  his  wife,  being  so 
seised  and  possessed  of  the  said  premises  with  the  appurtenances,  the 
Union  Canal  Company  of  Pennsylvania,  on  the  first  day  of  Decem- 
ber in  the  year  last  aforesaid,  and  on  divers  other  days  and  times, 
between  that  day  and  the  presentation  of  the  petition,  entered  in 
and  upon  the  canals,  premises,  mills,  privileges,  hereditaments  and 
appurtenances  aforesaid,  with  and  by  their  engineers,  artists,  offi- 
cers, contractors,  workmen  and  laborers,  and  then  and  there  erected, 
raised,  formed  and  made  large  dams  and  impediments  and  obstruc- 
tions in  the  said  Swatara  creek,  against  the  said  mills  and  water- 
works of  your  petitioners,  and  have  continued  the  same  from  the 
said  1st  day  of  December  1828  to  the  presentation  hereof,  and  have 
thereby  so  obstructed,  stopped  up  and  raised  the  waters  of  the 
said  creek,  and  caused  them  to  flow  back  upon  the  wheels  of  the 
said  mills  and  other  water-works  of  your  petitioners  on  the  said 
tract  of  land  erected,  as  to  greatly  obstruct,  retard  and  entirely  pre- 
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vent  their  operation,  whereby  the  said  mills  and  other  water-works 
have  been  rendered  to  a  great  extent  useless,  and  the  said  Christian 
Landis  deprived  of  the  tolls  and  operations  thereof,  and  other  harms 
to  the  said  Christian  Landis  and  Elizabeth  his  wife,  then  and  there 
did  to  their  great  damage.  That  the  said  Union  Canal  Company 
of  Pennsylvania  have  not  purchased  from  your  petitioners,  nor  from 
any  one  under  whom  they  claim  to  hold  the  said  premises,  with 
their  privileges  and  appurtenances,  any  right  or  privilege  appur- 
tenant to  or  connected  with  the  lands  and  appurtenances  aforesaid, 
nor  have  they  made  them  or  any  of  them  any  satisfaction,  pay- 
ment or  amends  for  the  damages  so  done  and  committed  on  their 
said  premises,  hereditaments  and  appurtenances.  Y<3ur  petitioners 
therefore  pray  the  court  to  award  a  venire,  facias  directed  to  the 
sheriff  of  any  adjoining  county,  to  summon  a  jury  of  disinterested 
men  in  order  to  ascertain  and  report  to  the  court  the  damages  to 
the  aforesaid  premises,  according  to  the  provisions  of  the  acts  of  the 
general  assembly  in  such  case  made  and  provided;  and  they  will 
pray,"  &c. 

Upon  this  petition  a  venue  was  awarded  to  the  sheriff  of  Cum- 
berland county,  who  summoned  a  jury,  who  by  their  inquest  found 
that  the  petitioners  had  sustained  damages  to  the  amount  of  two 
thousand  six  hundred  and  fifty  dollars. 

Upon  the  return  of  the  inquisition  to  the  court  of  quarter  ses- 
sions, the  court  set  the  same  aside  on  the  ground,  that  the  Union 
Canal  Company  had  the  privilege  of  erecting  the  dam  complained  of 
by  grant,  previous  to  the  grant  to  Bear  to  erect  his  dam,  and  the 
privilege  granted  to  Bear,  was  with  reservation  of  the  privileges 
secured  to  the  canal  company  since  vested  in  defendants. 

In  this  court  the  following  errors  and  reasons  for  reversing  the 
judgment  of  the  court  below  were  assigned. 

1.  The  court  erred  in  setting  aside  the  inquisition,  and  because 
there  never  was  any  legislative  grant  to  the  Schuylkill  and  Susque- 
hanna  Navigation  Company,  of  an  exclusive  right  to  the  waters  of 
the  Swatara  creek  or  river. 

2.  Because  the  Union  Canal  Company  of  Pennsylvania  had  no 
right  to  build  a  dam  in  the  Swatara,  by  any  law  passed  prior  to  the 
erection  of  Christian  Bear's  dam,  and  by  the  erection  of  a  dam  in 
the  Swatara,  they  forced  the  water  back  on  his  mills,  and  entered 
on  his  privileges,  and  damnified  his  real  hereditaments. 

3.  Because  the  grant  to  Christian  Bear  of  the  waters  of  the  Swa- 
tara, contained  no  proviso,  rendering  said  grant  to  him  of  the  waters 
of  the  Swatara,  subject  to  the  rights  of  the  Schuylkill  and  Susque- 
hanna  Navigation  Company  to  the  use  of  these  waters,  but  only 
contained  a  reservation,  enabling  the  company  to  explore  and  locate 
their  canal  through  his  premises,  without  being  trespassers  in  so 
doing;  and  provided  against  Christian  Bear  infringing  or  impairing 
the  rights  of  the  company,  by  backing  the  waters  of  the  Swatara 
on  their  works  or  otherwise. 
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4.  Because  Christian  Bear's  mill  was  not  completed  until  after 
the  passage  of  the  act  of  the  28th  March  1803,  which  act  autho- 
rized any  persons  owning  property  on  the  Swatara,  to  erect  dams  in 
said  stream,  for  the  purpose  of  supplying  their  mills,  or  other  water 
works  with  water. 

5.  Because  the  Union  Canal  Company  only  succeeded   to  the 
estates  purchased  by  the  Schuylkill  and  Susquehanna  Navigation 
Company. 

6.  Because  Christian  Bear's  dam  was  erected  in  the  Swatara 
twenty-five  years  before  the  Union  Canal  Company  raised   their 
dam,  and  he  had  acquired  a  right  by  prescription  to  the  waters  of 
the  said  creek. 

7.  Because,  after  Christian  Bear  had  enjoyed  the  legislative  grant 
to  him  at  great  expense,  if  the  company  had  any  right  to  the  waters 
of  the  Swatara  creek,  (when  they  built  their  dam  in  the  year  182S,) 
their  rights,  and  Christian  Bear's  were  concurrent,  and  neither  could 
encroach  on  the  rights  of  the  other,  without  being  responsible  in 
damages. 

S.  Because  Christian  Bear  and  those  claiming  under  him,  suc- 
ceeded to  all  the  rights  of  the  original  purchasers  from  the  proprie- 
taries, and  as  such,  had  a  prior  right  to  use  the  waters  of  the  Swa- 
tara. 

.9.  Because,  if  the  canal  company  had  any  rights  prior  to  the 
grant  to  C.  Bear  of  using  the  waters  of  the  Swatara,  they  were 
repealed  and  divested  by  act  of  1811,  except  the  rights  acquired  by 
purchase  of  the  landholders. 

Hamilton  Jllricksand.  Roberts,  for  plaintiffs  in  error,  cited  Pam. 
Laws  of  1810-11,  page  226,  sec.  13;  1  Col.  Rec.  Doc.  19,  page  19; 
Jlng.  on  Water  Courses  3-203;  1  Whart.  137;  2  Whart.  537;  8 
Watts  476;  6  JBioren's  Laws  112,  Act  of  12th  March  1800;  1 
Smith  324,  act  of  1771;  4  Bioren  451;  4  Rawle  358;  1  Rawle 
317;  1  Cran.  133;  6  Bioren' s  Laivs  243,  sec.  18;  10  Serg.  4* 
Rawle  69;  14  Serg.  $  Rawle.  71. 

Pearson  and  Foster,  for  the  Union  Canal  Company,  relied  upon 
the  Acts  of  29th  March  1791;  4  Bioren's  Laws  88;  of  the  8th 
April  1793;  4  Bioren's  Laws  251,  and  of  the  12th  March  1800;  6 
Bioren's  Laws  112. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  commonwealth  having  dominion  over  navi- 
gable streams,  and  having  a  consequent  right  to  dispose  of  them  at 
pleasure,  declared  the  Swatara  a  public  highway  in  1771:  and  thus 
it  was  devoted  to  public  use.  In  1800,  an  act  was  passed,  by  which 
was  granted  to  Christian  Bear,  from  whom  the  complainants  derive 
their  title,  authority  to  erect  and  maintain  a  dam  across  that  stream, 
"  provided  the  rights  of  every  person  whomsoever,  shall  remain 
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inviolate  and  unaffected  by  this  act,  especially  that  the  privileges 
granted  to  Adam  Ha  maker,  and  the  company  incorporated  for  the 
purpose  of  opening  a  canal  and  lock  navigation  from  Susquehan- 
na  to  Schnylkill,  shall  not  be  impaired  or  infringed  by  any  thing 
herein  contained."  Authority  to  erect  a  dam  across  the  Svvatara, 
had  been  given  to  Hamaker  in  1793,  with  the  same  reservation  of 
the  rights  of  the  company.  What  were  those  rights?  "To  enter 
upon  the  lands  covered  with  water,  situate  upon,  near,  and  between 
Tulpehoccon  creek,  in  the  county  of  Berks,  and  Swatara  creek,  in 
the  county  of  Dauphin;"  and  for  what  purpose?  Not  merely  "  to 
lay  out  and  survey  the  route  of  their  canal,"  as  mentioned  in  the 
sixth  section  of  the  act  of  incorporation,  but  evidently  to  appro- 
priate the  public  franchise  to  the  purpose  of  the  work  without  pay- 
ing for  it  to  one  individual,  because  it  belonged  to  no  individual. 
An  exclusive  right  to  the  water  was  not  expressly  granted,  but  that 
the  company  might  enter  and  take  it  without  stint,  was  an  implicit 
stipulation  of  the  charter.  By  the  grant  of  power  to  make  the 
canal  every  thing  necessary  to  the  purpose,  passed  as  incidental  to 
it  which  the  state  had  power  to  give;  and  without  a  right  to  take 
the  water,  the  grant  would  have  been  useless.  The  state  itself 
put  that  construction  on  the  very  grant  under  consideration;  and 
the  successors  of  the  original  grantee  are  bound  by  it.  She  granted 
the  petition  of  their  predecessor  on  her  own  terms;  one  of  which 
was  that  he  should  not  interfere  with  the  company's  right.  What 
right?  Not  the  right  of  taking  private  property  for  public  use  on 
payment  of  a  compensation,  for  that  was  more  efficiently  secured 
by  the  constitution;  but  the  right  to  be  first  served  out  of  the  stream, 
and  to  make,  at  pleasure,  all  erections  necessary  to  the  enjoyment 
of  it.  The  residue  of  the  use  alone  was  subsequently  granted:  it 
was  all  the  state  had  power  to  grant.  The  grantee  took  subject  to 
the  company's  right  to  enter  still  further  on  the  actual  possession  of 
its  franchise ;  and  ho  erected  his  dam  at  the  express  risk  of  inter- 
ference from  subsequent  erections.  The  public  right  of  navigation, 
was  necessarily  to  continue  till  these  should  be  made;  and  hence 
the  necessity  of  a  grant  subsequent  to  the  origin  of  the  company's 
title,  without  which,  a  private  dam  would  have  been  a  nuisance. 
What  the  legislature  meant  to  do,  therefore,  was  not  to  grant  an 
estate  in  the  use  of  the  stream,  but  to  guard  the  occupant  from 
prosecution  for  an  invasion  of  the  residue  of  the  public  franchise. 
The  respondent,  then,  as  that  company's  successor,  was  entitled  to 
enter  on  the  subject  of  its  grant,  exactly  as  if  no  grant  had  been 
made  to  any  one  else;  and  on  the  ground  taken  by  the  court  below, 
the  proceedings  were  properly  quashed. 
Judgment  affirmed. 
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Zerby  against  Zerby. 

A  testator  thus  disposed  of  his  estate:  "I  will  that  my  three  sons,  namely, 
Jacob,  Christian,  and  John,  with  all  my  land,  shall  hold  vendue  amongst  them- 
selves, and  whosoever  shall  give  the  most  for  it  shall  have  it,  and  that  the 
money  shall  be  divided  amongst  my  three  sons  into  equal  shares."  In  pursuance 
of  this  devise  one  of  the  sons  obtained  the  land,  and  died  without  paying  all  the 
purchase-money:  Held,  that  that  which  remained  unpaid  was  a  lien  upon  the 
land,  having  a  preference  over  other  debts  of  the  deceased  devisee. 

ERROR  to  the  common  pleas  of  Berks  county. 

John  Zerby  against  Jacob  Zerby's  estate. 

This  was  a  feigned  issue  directed  by-the  orphans'  court  of  Berks 
county,  between  John  Zerby  and  a  creditor  of  Jacob  Zerby,  de- 
ceased, to  ascertain  whether  John  Zerby  had  a  claim  against  the 
estate  of  Jacob  Zerby,  and  if  so  whether  the  amount  due  was  a 
lien  on  the  land  of  Jacob  Zerby. 

On  the  27th  of  February  1809,  Christian  Zerby  made  his  will, 
which  was  proved  the  25th  of  September  1809,  in  which  he  devised 
his  real  estate  to  his  sons  Jacob,  Christian  and  John  (leaving  no 
other  children)  with  this  proviso,  that  they  should  mutually  fix  the 
price  among  themselves,  and  he  who  offered  the  most  for  the  farm 
should  have  it,  paying  to  the  other  two  two-thirds  of  the  price  so 
as  to  share  alike,  and  also  bequeathed  his  personal  property  to 
those  sons  share  and  share  alike. 

In  one  year  after  the  death  of  Christian  Zerby,  the  devisees  fixed 
the  price  of  the  land  at  2000  pounds,  at  which  Jacob  accepted  it, 
on  the  following  terms  as  to  the  payments:  at  the  expiration  of  the 
second  year  Jacob  was  to  pay  each  200  pounds,  and  then  50  pounds 
per  annum  without  interest.  Christian  was  to  receive  the  first  50 
pounds,  John  the  second  50  pounds,  and  so  on  until  the  2000  pounds 
were  paid,  Jacob  retaining  one-third  thereof  for  his  portion. 

When  Jacob  had  paid  the  valuation  money  to  Christian  and 
John,  they  were  to  release  the  land.  Christian  was  paid  in  full  in 
1S29,  and  executed  a  release  agreeably  to  the  contract. 

John  received  a  part  of  his  portion  in  the  lifetime  of  Jacob,  leav- 
ing a  balance  at  the  death  of  Jacob,  who  died  in  April  1832,  of 
1500  dollars. 

Jacob  became  indebted  to  several  persons  in  a  considerable  amount 
— made  his  last  will  and  appointed  John  Zerby  and  David  Crum- 
back  executors. 

The  executors  petitioned  the  orphans'  court  for  an  order  of  sale 
for  this  tract  and  other  real  estate  which  Jacob  had  acquired  by 
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purchase,  for  the  payment  of  debt,  &c.  The  tract  devised  by  Chris- 
tian to  Jacob  Zerby  was  sold  to  Andrew  Zerby  for  1800  dollars. 
John  Zerby  claims  to  retain  the  amount  of  his  claim,  1500  dollars, 
as  found  by  the  jury  on  the  ground  of  its  being  a  lien  on  this  specific 
tract  of  land. 

The  individual  creditors  of  Jacob  Zerby  contend  (hat  Jacob  took 
the  land  discharged  of  John's  portion  under  the  will  of  Christian 
Zerby,  deceased;  and,  therefore,  his  claim  is  to  be  postponed  to 
their  claims. 

To  maintain  the  issue  on  his  part,  the  plaintiff  gave  in  evidence 
the  last  will  of  Christian  Zerby,  dated  the  27th  of  February  1809; 
proved  the  25th  of  September  1809,  the  only  material  part  of  which 
is  as  follows: 

"  Thirdly.  I  will  that  after  my  death  vendue  shall  be  made,  and 
all  my  debts  shall  be  paid,  and  that  my  three  sons,  namely,  Jacob 
and  Christian  and  John,  with  all  my  land  shall  hold  vendue  amongst 
themselves,  and  whosoever  shall  give  the  most  for  it  shall  have  it, 
and  that  the  money  shall  be  divided  amongst  my  three  sons  into 
equal  sheers,  and  after  the  death  of  my  wife  my  three  sons  shall 
have  in  equal  sheares  all  what  she  leaves  behind." 

John  Potteiger,  Esquire,  sworn.  .  About  two  months  before  this 
release  was  executed  by  Christian,  Jacob  came  to  me  to  draw  a 
release  for  Christian.  I  advised  him  to  have  it  drawn  from  both 
Christian  and  John.  He  said  no,  he  had  not  paid  John  and  did 
not  know  when  he  could  pay  him.  I  drew  the  release,  arid  in 
about  six  weeks  afterwards  he  said  he  had  paid  Christian  and  he 
had  released. 

There  was  much  other  evidence  given  on  the  question  of  pay- 
ment which  is  not  necessary  to  the  full  understanding  of  the  case. 

The  court  below  instructed  the  jury  that  the  purchase-money 
which  remained  unpaid  to  John  Zerby  was  not  a  lien  upon  the 
land  sold,  and  that  he  was  not  entitled  to  a  preference  over  the 
other  creditors  of  Jacob  Zerby.  The  jury  found  a  verdict  that  the 
amount  of  1500  dollars  was  due,  but  that  it  was  not  a  lien. 

Hoffman  and  Greenough,  for  plaintiff  in  error,  cited  2  Dall.  131; 
1  Watts  390;  17  Serg.  8?  Rawle  13;  1  Hop.  on  Leg.  446;  1  Vern. 
411;  2  Vern.  228;  8  Watts  198;  3  Watts  163;  6  Binn.  118;  7 
Serg.  #  Rawle  76,  286;  1  Rawle  325;  1  Paige  32;  10  Wheat.  227] 
17  Wend.  402;  6  Ohio  Rep.  114. 

Smith,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  jury  having  decided  that  John  Zerby  was  the 
creditor  of  his  brother  Jacob,  the  only  question  which  remains  is, 
whether  the  amount  due  is  a  lien  on  the  land  of  Jacob  Zerby.  This 
point  arises  on  the  third  clause  of  the  will  of  Christian  Zerby, 
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namely,  "  I  will  that  after  my  death,  vendue  shall  be  made,  and  all 
my  debts  shall  be  paid,  and  that  my  three  sons,  namely,  Jacob  and 
Christian  and  John,  with  all  my  land  shall  hold  vendue  among 
themselves,  and  whosoever  shall  give  the  most  for  it,  shall  have  it, 
and  that  the  money  shall  be  divided  amongst  my  three  sons,  into 
equal  shares,  and  after  the  death  of  my  wife,  my  three  sons  shall 
have  in  equal  shares  all  what  she  leaves  behind." 

Jacob  became  the  purchaser  of  the  land,  under  the  will,  but  no 
deed  has  been  given,  nor  has  any  release  been  executed  by  John, 
and,  as  has  been  before  stated,  the  jury  have  found  that  part  of  the 
purchase-money  remains  unpaid.  Is,  then,  the  arrears  of  unpaid 
purchase-money  a  lien  on  the  land  purchased  by  Jacob?  Until  the 
price  of  the  land  was  fixed,  as  the  testator  expresses  it,  by  a  vendue 
among  themselves,  the  legal  title  was  in  the  three  devisees,  and  this 
title  can  only  be  divested  by  actual  payment  of  the  purchase-money. 
Jacob  could  not  call  for  a  conveyance  of  the  shares  of  his  co-devi- 
sees until  he  had  fully  complied  with  his  part  of  the  contract.  By 
the  will,  the  son  is  to  have  the  property  ivho  gives  the  most  for  it; 
but  the  title  did  not  vest  in  him  who  agrees  to  give  the  most  for  it; 
and  this  is  the  meaning  for  which  the  defendant  in  error  contends, 
and  which  has  received  the  sanction  of  the  court  of  common  pleas. 
Nor  can  I  perceive  either  inconvenience  or  mischief  which  can  arise 
from  this  construction.  Jacob  cannot  complain  of  it;  and  a  pur- 
chaser of  his  right  would  naturally  require  something  more  than  the 
will  as  an  exhibition  of  title.  In  deducing  title,  you  must  in  any 
view  of  the  question  go  beyond  the  will,  for  the  possessor  must 
show  that  the  terms  of  the  will  have  been  observed,  and  that  he 
holds  under  an  agreement,  or  vendue,  as  it  is  expressed,  with  the 
other  devisees.  This  would  put  a  purchaser  on  inquiry,  which 
would  lead  to  a  knowledge  of  the  situation  of  the  parties  as  to  the 
payment  of  the  price  of  the  land,  and  no  prudent  person  would  rest 
short  of  full  information  on  this  point.  And  this  was  the  under- 
standing of  the  devisees.  No  deed  was  given,  no  notes  nor  bonds. 
They  seem  to  have  rested  on  the  security  of  the  property  itself. 
When  one  of  the  devisees  received  his  share  in  full,  he  then,  and 
not  until  then,  executed  a  release;  and  when  Jacob  was  advised 
to  have  the  release  drawn  including  both  Christian  and  John,  he 
refused,  alleging  as  a  reason,  that  John's  share  was  unpaid.  If,  as 
has  been  supposed,  the  will  was  a  title  in  itself,  a  release,  though 
expedient,  was  unnecessary.  This  case  differs  from  Coinard  v.  Coi- 
nard,  6  Ohio  Rep.  114,  in  this — there,  the  real  estate  is  given  to  the 
devisee  charged  expressly  with  the  payment  of  the  legacy;  here  it 
is  given  to  all  the  devisees,  and  can  be  vested  in  one  only  by  the 
consent  or  agreement  of  all,  though  the  title  to  the  whole  tract 
depended  on  the  future  act  of  all  the  parties,  as  directed  by  the  tes- 
tator. In  some  of  its  features  it  resembles  Birdsal  v.  Birdsal  et  al. 
1  Paige  32.  In  that  case  the  court  decided  that  the  devisee  who 
accepted  the  devise  became  personally  liable  for  the  legacies,  but, 
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notwithstanding,  the  legacies  were  an  equitable  charge  upon  the 
estate. 

As  to  the  time  Jacob  was  in  the  possession  of  the  land,  that  is 
only  material  as  affecting  the  question  of  payment.  It  can  have  no 
operation  on  the  question  of  lien.  The  court  of  common  pleas  were 
of  opinion  that  the  title  passed  directly  from  the  testator  to  the  high- 
est bidder,  and  that  the  legal  title  never  was  in  the  other  devisees. 
But  in  this  assumption  we  think  they  were  in  error,  for  it  must 
have  been  in  them  until,  by  an  agreement  amongst  themselves, 
they  ascertained  which  should  be  entitled  to  it.  The  legal  title 
cannot  be  in  abeyance,  and  if  not  vested  in  the  devisees,  it  may  be 
asked,  in  whom  was  it  vested? 

The  issue,  as  directed,  had  a  twofold  object: — First,  to  ascertain 
the  amount  due  from  Jacob  to  John  Zerby  ;  and,  secondly,  if  any 
thing  was  due,  whether  it  was  a  lien  on  the  land  of  Jacob?  And 
singular  as  it  may  seem,  both  issues  are  directed  to  the  same  jury. 
The  jury  having  settled  the  question  of  fact,  we  cannot  disturb  the 
verdict,  although  we  differ  from  the  court  below  as  to  the  question 
of  law.  The  latter  can  in  no  way  affect  the  former,  for  the  question, 
of  indebtedness  was  the  only  proper  matter  to  refer  to  the  jury — 
the  orphans'  court  being  fully  competent  to  pass  upon  all  questions 
of  law. 

The  judgment  on  the  verdict,  finding  that  Jacob  was  indebted 
to  John  in  the  sum  of  1500  dollars  is  affirmed:  and  the  record  is 
remitted,  with  direction  that  that  sum  is  a  lien  on  the  land  of  Jacob, 
acquired  by  virtue  of  the  will  of  Christian  Zerby,  deceased. 


The  Farmers'  Bank  of  Reading  against  Strohecker. 

When  a  witness  is  called  to  state  a  particular  fact,  it  is  improper  to  lead  him 
to  a  full  statement  of  the  defendant's  case  which  is  not  yet  opened  to  the  court 
and  jury;  but  it  is  not  error  to  permit  him  to  answer  on  his  cross  examination 
a  single  question  closely  connected  with  what  he  has  proved,  even  if  the  answer 
operate  in  favour  of  the  party  putting  the  question. 

Testimony,  merely  irrelevant  or  immaterial,  properly  rejected.  Circumstances 
that  will  aid  or  control  an  illegal  or  insufficient  execution  of  a  power  of  attorney. 

ERROR  to  the  common  pleas  of  Berks  county. 

The  Farmers'  Bank  of  Reading  against  Leah  Strohecker. 

This  was  an  issue  under  the  act  of  the  16th  of  April  1827,  to  try 
the  right  of  the  Farmers'  Bank  of  Reading  to  the  money  in  court, 
which  arose  out  of  the  sale  of  the  real  estate  of  John  Garber,  de- 
ceased, viz: 
ix. — v 
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The  plaintiffs,  to  maintain  the  said  issue  on  their  part,  gave  in 
evidence  a  petition  dated  the  14th  of  April  1319,  of  David  Garber, 
the  oldest  son  and  heir  at  law  of  the  said  John  Garber,  deceased,  to 
the  orphans'  court  of  Berks  county,  praying  the  said  court  to  award 
an  inquest  to  value  and  appraise  the  real  estate  of  the  said  John. 
Garber,  deceased,  who  died  intestate,  on  the  14th  of  March  1819, 
leaving  issue  six  children,  to  wit:  David,  the  petitioner,  John,  Leah, 
the  wife  of  Daniel  Strohecker,  Sarah,  the  wife  of  Michael  Fisher, 
Susan,  the  wife  of  Samuel  Deem,  and  Elizabeth,  the  wife  of  Wil- 
liam Sharman. 

The  inquisition  awarded  upon  the  said  petition,  finding  that  the 
real  estate  of  the  said  deceased  will  accommodate  the  six  children, 
valuing  and  appraising  tracts  "  C"  and  "  H"  by  the  acre,  amount- 
ing to  10,668  dollars  and  25  cents,  which  said  inquisition  was  read 
and  confirmed  on  the  6th  of  August  1819. 

"August  6th  1819,  tracts  'H'and  <T'  adjudged  to  William 
Sharman,  attorney  in  fact  of  Daniel  Strohecker,  in  trust  for  the  said 
Daniel  Strohecker."  Same  day  another  entry,  where  tracts  are 
apportioned,  "adjudged  to  William  Sharman  in  behalf  of  Daniel 
Strohecker." 

Also,  a  recognizance,  dated  the  6th  of  August  1819,  by  William 
Sharman,  attorney  for  Daniel  Strohecker,  intermarried  with  Leah 
Garber,  one  of  the  daughters  of  John  Garber,  deceased,  for  21,000 
dollars.  Conditioned  that  if  the  said  William  Sharman,  his  heirs, 
executors,  &c.,  to  pay  the  other  heirs  their  respective  shares,  &c. 

And  a  deed,  dated  the  28th  of  February  1820,  for  tracts  C  and 
H,  from  Daniel  Strohecker  and  Leah  his  wife,  to  William  Shar- 
man, in  consideration  of  10,668  dollars  and  25  cents,  acknowledged 
same  day,  before  William  Nesbit,  Esquire,  reciting  the  proceedings 
in  the  orphans'  court,  &c. 

The  plaintiffs  then  gave  in  evidence  the  following  bond: 

Know  all  men  by  these  presents,  that  I,  William  Sharman,  in- 
termarried to  Elizabeth,  one  of  the  daughters  of  John  Garber,  de- 
ceased, am  held,  &c.,  unto  Daniel  Strohecker,  who  is  married  to 
Leah,  one  other  of  the  daughters  of  the  said  deceased,  in  the  sum 
of  3860  dollars  and  49  cents,  to  be  paid  to  Daniel  Strohecker,  or  his 
certain  attorney,  &c.  Sealed  and  dated  the  6th  of  August  1819. 

"  Whereas,  such  proceedings  were  had  this  day,  and  at  divers 
other  times  before,  in  the  orphans'  court  of  the  said  county  of 
Berks,  relating  to  the  said  real  estate  of  the  said  John  Garber,  de- 
ceased, that,  upon  a  writ  of  partition  or  valuation  awarded  by  the 
court,  an  inquest  valued  the  part  of  the  real  estate  at  the  sum  of 
10,686  dollars  and  25  cents,  in  gold  and  silver  money.  And  further, 
upon  the  said  William  Sharman,  taking  the  said  part  of  the  real 
estate  at  the  valuation  aforesaid,  it  was  ordered  by  the  said  court, 
that  the  said  William  Sharman  enter  into  a  recognizance  to  secure 
to  the  other  children  and  heirs  of  the  said  John  Garber,  deceased, 
their  respective  shares  and  dividends  of  and  in  the  said  valuation, 
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which  recognizance  being  entered  into  in  open  court  by  the  said 
William  Sharman,  it  was  ordered  that  the  said  William  Sharman 
should  hold  and  enjoy  the  real  estate  aforesaid,  valued  as  aforesaid, 
to  him,  his  heirs  and  assigns  forever,  according  to  law,  &c.,  as  by 
the  records  of  the  said  court  appears,  &c. 

"  Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
named  William  Sharman,  his  heirs,  executors,  or  administrators, 
or  any  them,  shall  and  do  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  above  named  Daniel  Strohecker,  or  to  his  certain  attorney, 
executors,  administrators,  and  assigns,  or  any  of  them,  the  just  and 
full  sum  of  1903  dollars  and  24  cents,  together  with  lawful  interest, 
in  one  year  from  the  date  hereof,  without  fraud  or  delay,  then  this 
obligation  to  be  void  and  of  no  effect,  otherwise  to  be  and  remain, 
in  full  force  and  virtue." 

Also,  the  record  of  a  suit  to  November  term,  1820,  No.  134,  on 
the  said  bond.  Daniel  Strohecker  to  the  use  of  the  Farmers'  Bank 
of  Reading  v.  William  Sharman.  Debt  on  bond  not  exceeding 
3000  dollars. 

April  9th  1821,  judgment,  fieri  facias  to  January  term,  1824, 
levied  on  real  estate,  tract  C,  and  20  acres  of  woodland  but  not  con- 
demned. 

January  12th  1824,  affidavit  of  defendant  filed  and  rule  to  open, 
judgment,  to  remain  as  security,  and  proceedings  to  stay;  April 
17th  1824,  rule  made  absolute,  action  to  be  tried  on  its  merits;  April 
4th  1835,  death  of  William  Sharman,  suggested,  and  administrators 
substituted;  August  10th  1835,  death  of  Daniel  Strohecker  sug- 
gested, and  his  administrators  substituted;  same  day,  verdict  for 
plaintiff,  26S5  dollars  and  81  cents;  August  llth,  judgment  nisi. 

The  record  of  a  suit  to  January  term,  1825,  to  No.  183  common 
pleas.  John  Strohecker  v.  Daniel  Drenkle,  administrator  de  bonis 
non  of  John  Garber.  April  26th  1827,  verdict  for  plaintiff  for 
7919  dollars  and  35  cents.  Also,  a.  fieri  facias  to  December  term, 
1827. 

Alias  fieri  facias  to  December  term,  No.  2,  on  which  was  a 
credit  endorsed  for  6648  dollars  and  10  cents,  in  part  payment  of 
the  verdict  and  judgment,  leaving  a  balance  of  1270  dollars  and  25 
cents,  for  which  tract  C  was  levied  on  and  condemned. 

Venditioni  exponas  to  March  term,  1830,  No.  1,  on  which  the 
property  was  sold  to  Jacob  W.  Seitzinger  for  7400  dollars,  of 
which  5021  dollars  is  deposited  in  court  at  interest. 

The  sheriff's  sale  to  Jacob  W.  Seitzinger  was  made  on  the  12th  of 
March  1830,  and  the  sheriff's  deed  was  acknowledged  on  the  26th 
of  April  1830 — the  return  day  of  the  venditioni  exponas  was  on 
the  15th  of  March  1830. 

A  release,  dated  the  18th  of  March  1826,  releasing  all  claims, 
&c.,  to  tracts  C  and  H,  from  the  heirs  of  John  Garber,  deceasedo 
William  Sharman,  read  in  evidence  as  to  all  the  heirs  excepting 
Daniel  Strohecker  and  wife. 
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Power  of  attorney.  Know  all  men  by  these  presents,  that 
Daniel  Strohecker,  of  Chilisquaque  township,  Northumberland 
county,  yeoman,  and  Leah  his  wife,  have  authorised  and  empow- 
ered, and  by  these  presents  do  authorise  and  empower  John  Stro- 
hecker, of  the  borough  of  Reading,  Berks  county,  for  them  in  their 
name  to  assign,  transfer,  and  set  over  to  the  Farmers'  Bank  of 
Reading,  a  certain  bond  dated  the  6th  of  August  1819,  of  1903  dol- 
lars and  24  cents,  or  thereabout,  payable  in  one  year  thereafter, 
with  the  interest,  from  William  Sharman  to  said  Daniel  Strohecker, 
both  intermarried  with  the  daughters,  and  heirs  of  John  Garber, 
deceased,  in  satisfaction  of  part  or  in  the  whole  (as  the  case  may 
be)  of  a  note  due  said  Farmers'  Bank,  by  the  said  John  Strohecker, 
and  further  to  do,  execute,  perform  and  finish  all  and  singular  the 
acts,  matters  and  things  which  shall  be  expedient  and  necessary, 
touching  and  concerning  Ihe  premises,  as  fully  and  effectually  to 
all  intents  and  purposes  whatsoever,  as  they  the  said  Daniel  Stro- 
hecker and  Leah  his  wife,  or  either  of  them,  might  or  could  do  in. 
and  about  the  same  being  personally  present,  and  whatsoever  he, 
the  said  John  Strohecker,  shall  lawfully  do,  or  cause  to  be  done,  in 
and  about  the  premises,  by  virtue  of  these  presents,  they  do  hereby 
ratify,  allow  and  confirm;  in  witness  whereof,  the  said  parties  to 
these  presents  have  hereunto  set  their  hands  and  seals  the  31st  day 
of  August  1820. 

Benjamin  Davis,  being  duly  affirmed,  testified  as  follows:  Daniel 
Strohecker  had  a  note  in  bank  on  13th  of  December  1815,  amount 
was  2050  dollars,  endorsed  by  John  Strohecker  and  John  Garber; 
the  note  was  renewed  by  John  Strohecker  about  a  year  following, 
and  from  time  to  time.  In  1820  John  Strehecker  gave  his  note  for 
1672  dollars,  with  one  of  the  young  Garbers  on,  I  think  it  was  John 
Garber;  this  note  was  due  on  the  first  of  August  1820.  John  Stro- 
hecker was  the  payer  of  the  note  then,  was  paid  off  on  the  14th  of 
September  1820.  I  have  examined  the  bank;  this  note  is  not  in 
bank;  there  is  none  in  but  the  forty-five  dollar  note. 

Cross-examination.  The  following  year  John  Strohecker  was 
the  drawer,  and  John  Garber  the  endorser;  after  Garber  died  young 
John  Garber  endorsed  the  note.  And  the  said  Banjamin  Davis  on 
his  further  cross-examination  testified  as  follows:  I  do  not  recollect 
of  the  parties  saying  any  thing  about  the  money  or  to  what  purpose 
it  was  applied.  I  may  have  said  that  my  impression  was  that  the 
money  was  to  pay  for  land  purchased  of  Grant. 

To  which  evidence  so  given  by  the  said  Benjamin  Davis  on  his 
further  cross-examination,  the  said  plaintiff  did  object  and  prayed 
the  court  to  overrule  the  same.  The  court  overruled  the  objection 
and  admitted  the  evidence,  to  which  decision  of  the  court  the  plain- 
tiff excepted. 

Benjamin  Davis,  continued.  John  S.  Hiester  was  the  cashier  of 
the  bank  in  1815.  I  was  then  a  clerk  in  the  bank  and  am  still. 

John  S.  Hiester  being  duly  sworn,  testified  as  follows:    I  am  a 
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subscribing  witness  to  the  assignment  on  bond,  arid  saw  it  executed 
by  John  Strohecker;  old  John  Strohecker  called  on  me  as  cashier 
of  the  bank  in  August  or  September  1820,  to  assign  this  bond  to 
the  bank,  in  payment  of  his  debts  or  notes  he  owed  to  the  bank, 
provided  they  would  allow  him  80  dollars  out  of  the  bond.  He 
wished  his  proposal  laid  before  the  directors.  I  took  the  bond  and 
laid  it  before  the  board  at  their  next  meeting;  they  agreed  to  it  and 
left  the  remainder  to  be  completed  by  the  officers  of  the  bank.  I 
told  Strohecker  they  had  agreed;  he  came  there  and  executed  the 
assignment.  After  the  assignment  I  took  the  bond  and  applied  it 
to  the  payment  of  two  notes,  and  paid  him  the  80  dollars;  and,  to 
the  best  of  my  recollection,  a  small  balance  was  applied  to  a  third 
note;  I  think  the  two  notes  were  cancelled  and  given  up  to  John. 
Strohecker;  the  bond  was  taken  in  payment  of  the  notes  and  riot 
as  a  collateral  security;  a  note  was  made  on  the  minute.  One  note 
was  1672  dollars,  interest  1  dollar  40  cents;  one  note  140  dollars,  inte- 
rest 36  cents,  together  1813  dollars  76  cents— bond  1903  dollars  24 
cents — I  gave  Strohecker  80  dollars — left  9  dollars  48  cents.  This 
I  think  was  applied  to  a  third  note  of  1445  dollars,  (minute  read;) 
the  power  of  attorney  must  have  been  before  the  board  from  the 
entry,  but  I  have  no  recollection  that  it  was;  I  think  I  gave  up  the 
notes;  resolution  of  the  board  was  that  they  should  be  given  up. 

The  plaintiff  offers  to  prove  that,  after  John  Strohecker  had  offered 
to  assign  the  bond  to  the  bank,  and  before  the  same  was  assigned, 
the  said  Farmers'  Bank  of  Reading  called  on  William  Sharman  the 
obligor,  and  desired  to  know  whether  in  case  said  Bank  took  an 
assignment  of  the  bond,  he,  the  said  William  Sharman,  would  pay 
it;  that  said  Willian  Sharman  declared  that  he  had  no  defence  to 
the  bond,  and  promised  the  said  Bank  that,  in  case  they  took  an 
assignment  of  the  bond,  he  would  pay  the  amount  of  said  bond  to 
the  Bank,  and  that,  in  consequence  of  this  promise  of  the  obligor, 
the  Bank  took  an  assignment  of  the  bond  in  payment  of  John  Stro- 
hecker's  note  or  notes,  to  which  the  defendant  objected.  The  court 
sustained  the  objection  and  overruled  the  evidence,  to  which  deci- 
sion of  the  court  the  plaintiff  excepted. 

The  assignment  on  the  bond  dated  September  14th,  1820,  proved 
by  John  S.  Hiester,  read  in  evidence. 

For  a  valuable  consideration  to  me  in  hand  paid  by  the  Farmers' 
Bank  of  Reading,  and  by  virtue  of  a  letter  of  attorney  from  Daniel 
Strohecker  and  Leah  Strohecker  his  wife  to  me,  dated  the  31st  day 
of  August,  A.  D.  1820,  and  duly  recorded  in  the  office  for  recording 
of  deeds,  &c.,  at  Reading,  Berks  county,  in  book  A.  vol.  31,  page 
415,  I  do  assign  and  set  over  the  within  obligation,  and  all  moneys 
due  and  to  become  due  thereon  unto  the  Farmers'  Bank  of  Reading 
aforesaid,  and  their  assigns;  and  in  case  the  same  cannot  be  reco- 
vered of  the  within-named  William  Sharman,  then  I  do  promise  and 
agree  to  pay  the  amount  thereof,  together  with  all  charges  thereupon 
ix. — v* 
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accruing,  unto  the  Farmers'  Bank  of  Reading  aforesaid,  or  their 
assigns.     Witness  my  hand  and  seal,  September  14th,  A.  D.  1820.  J 

JOHN  STROHECKER,  [  L.  s.  ] 

Sealed  and  delivered  in  the  presence  of  us,  THOMAS  CHADWICK, 
JOHN  S.  HIESTER. 

Defendant  having  opened  his  case,  again  called  Benjamin  Davis 
as  a  witness,  who  testified  as  follows:  John  Strohecker  owns  twenty- 
eight  shares  of  stock  in  the  Farmers'  Bank  of  Reading;  they  belong 
to  his  estate,  and  are  in  his  name  yet.  He  was  an  original  stock- 
holder; 30  dollars  are  paid  on  each  share;  the  shares  were  50  dol- 
lars each.  Strohecker's  estate  owes  us  now  a  note  of  45  dollars, 
and  interest  from  the  12th  of  January  1835.  Twenty-one  dividends 
are  not  paid  over,  none  paid  since  November  1829;  dividends  amount 
to  676  dollars  20  cents,  the  interest  on  the  dividends  up  to  this  time 
amounts  to  two  hundred  and  odd  dollars.  To  which  evidence  the 
plaintiffs  objected,  and  prayed  the  court  to  overrule  and  reject  the 
same;  the  court  overruled  the  objection  and  admitted  the  evidence 
— to  which  decision  of  the  court  the  plaintiffs  excepted. 

Benjamin  Davis,  continued.  William  Sharman  paid  to  Bank  on 
his  bond,  on  the  1st  of  April  1822,  300  dollars;  on  the  18th  of  April 
1822,  200  dollars;  and  on  the  28th  of  November  1822,  250  dollars. 
The  debt  of  John  Strohecker  of  45  dollars  originated  in  1S14. 
Daniel  Strohecker  never  was  on  this  note,  nor  on  the  HO  dollar  note. 

The  defendant  then  offered  in  evidence  a  deed,  dated  and  ac- 
knowledged in  Northumberland  county,  on  the  14th  day  of  June 
1816,  from  George  Grant,  William  Grant  and  Deborah  Grant,  exe- 
cutors of  Thomas  Grant,  to  John  Garber  and  John  Strohecker,  for 
275  acres  and  61  perches  of  land,  for  the  consideration  of  16,503 
dollars  32  cents,  to  which  the  plaintiffs  did  then  and  there  object, 
and  prayed  the  court  to  overrule  the  same;  the  court  overruled  the 
objection  and  admitted  the  deed  in  evidence,  to  which  decision  of 
the  court  the  plaintiffs  excepted. 

Deed  read  in  evidence. 

The  defendant  then  offered  in  evidence  the  deposition  of  George 
Grant,  (which  is  copied  into  the  opinion  of  the  court:)  the  plaintiff 
objected  to  it,  but  the  court  overruled  the  objection  and  sealed  a 
bill  of  exception. 

John  Garber  being  duly  sworn,  testified  as  follows:  In  1820  I 
had  no  property;  my  father's  estate  had  a  large  claim  against 
Grant's  estate  at  that  time.  My  father  died  in  March  1819;  in  1820 
my  father's  estate  was  considered  large,  considered  good.  Daniel 
Strohecker  died  in  August  1821.  We  got  once  a  thousand  dollars 
from  Grants. 

The  plaintiff  offered  to  prove,  in  the  cross-examination  of  the 
witness,  that  he,  the  witness,  is  now  solvent  and  able  to  pay,  to 
which  defendant  objected;  the  court  sustained  the  objection  and 
overruled  the  evidence,  to  which  decision  of  the  court  the  plaintiffs 
excepted. 
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Errors  assigned: 

1.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
first  bill  of  exceptions. 

2.  The  court  erred  in  rejecting  the  testimony  mentioned  in  the 
second  bill  of  exceptions. 

3.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
third  bill  of  exceptions. 

4.  The  court  erred  in  admitting  in  evidence  the  deed  mentioned 
in  the  fourth  bill  of  exceptions. 

5.  The  court  erred  in  admitting  in  evidence  the  testimony  men- 
tioned in  the  fifth  bill  of  exceptions,  (George  Grant's  deposition.) 

6.  The  court  erred  in  rejecting  the  testimony  mentioned  in  the 
sixth  bill  of  exceptions. 

7.  The  court  erred  in  charging  the  jury  that  the  power  was  not 
in  the  name  of  the  principals,  and  did  not  divest  their  legal  interest 
in  the  bond. 

8.  The  court  erred  in  charging  the  jury  that  if  the  debt,  at  the 
time  of  the  assignment,  was  the  debt  of  Daniel  Strohecker,  and  the 
note  was  given  up  and  cancelled,  then  the  plaintiffs  would  be  en- 
titled to  recover,  otherwise  the  plaintiffs  would  not  be  entitled  to  a 
verdict. 

9.  The  court  erred  in  refusing  to  charge  the  jury  that  if  the  bank 
gave  up  the  notes  the  plaintiff  was  entitled  to  recover. 

10.  The  court  erred  in  not  charging  the  jury  that  the  plaintiffs 
are  entitled  to  recover  the  amount  of  the  1672  dollar  note  and 
interest,  after  crediting  the  752  dollars  paid  by  William  Sharman 
on  the  land. 

Smith  and  Mallory,  for  plaintiff  in  error. 
Hoffman  and  Greenougk,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HOUSTON,  J. — This  case  has  been  twice  before  this  court,  see 
6  Watts  96,  and  8  Watts  1SS.  At  the  first  trial  most  of  the  facts 
now  in  evidence  were  given,  but  all  the  points  made  now  were 
not  then  raised:  at  the  second  trial,  the  whole  case  was  not  gone 
into.  The  statement  in  the  first  report  will  show  that  this  court 
did  not  decide  all  the  points  which  arose  in  the  second  and  in  this 
trial.  It  very  often  occurs  that  on  a  second  trial,  evidence  is  addu- 
ced not  known  of,  or  not  produced  at  the  first.  The  facts  will  then 
be  different;  and  of  course  the  law  which  always  depends  on  the 
facts,  may  be  different;  or,  as  occurred  in  this  case,  points  of  law 
may  be  raised  at  a  second  trial  not  mentioned  at  the  first.  At  the 
first  trial  the  power  of  attorney  was  objected  to,  because  dated  31st 
August  1S20,  and  by  the  almanac  that  was  on  Sunday,  and  a  wit- 
ness swore  it  was  executed  on  Sunday.  There  were  two  witnesses 
to  it,  and  it  was  acknowledged  the  same  day  before  a  justice — 
none  of  these  were  called,  and  for  this  reason  this  matter  was  left 
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for  further  proof,  as  the  case  was  to  go  back,  for  other  reasons 
stated  in  the  opinion.  When  it  came  back,  we  heard  no  objection 
to  the  execution  by  Daniel  and  Leah  Strohecker — but  objection 
was  made  to  the  manner  in  which  John  Strohecker  acting  under 
that  power  executed  the  assignment  of  the  bond — and  it  was  de- 
cided not  to  be  such  as  to  transfer  the  legal  right  to  the  bank. 

The  bank  having  only  an  equitable  interest  in  the  bond,  the 
question  was  made,  whether  it  could  take  the  money  in  court  from 
Leah  Slrohecker,  to  whom,  as  a  daughter  of  John  Garber,  the  land 
was  bound  for  her  share  of  his  estate,  if  it  was  considered  as  taken 
by  William  Sharman — or  whose  interest  in  the  land  remained  in 
her,  if  it  was  considered  as  taken  at  the  appraisement  by  Daniel 
Strohecker,  her  husband — all  the  heirs  of  John  Garber  released  to 
Sharman  except  Daniel  Strohecker  and  wife. 

The  bank  called  Benjamin  Davis,  now  cashier,  who  proved  there 
was  a  note  put  into  the  bank  in  December  1S15,  for  2050  doMars,  en- 
dorsed by  John  Garber  and  John  Strohecker — that  in  the  following 
year  John  Strohecker  was  the  drawer  and  John  Garber  indorser,  and 
in  1S20  one  of  the  young  Garbers  was  indorser;  the  note  was  re- 
newed from  time  to  time — in  1820,  it  was  for  1672  dollars,  and  due 
on  the  1st  August  and  was  paid  off  14th  September  1820 — and  is  not 
now  in  bank.  On  his  cross  examination,  he  said  something  about 
the  money  having  been  got  first  on  the  note  to  pay  Grant;  this  was 
objected  to  as  being  improper,  as  leading  to  testimony  which  would 
be  a  part  of  the  defence  of  defendant,  and  Ellmaker  and  Buckley 
were  cited.  This  case  seems  to  have  been  in  great  request  in  that 
county  last  year.  It  may  be  very  improper  when  a  witness  is  called 
to  state  a  particular  fact,  to  lead  him  to  a  full  statement  of  defend- 
ant's case,  which  is  not  yet  open  to  the  court  and  jury;  but  it  is  not 
error  to  permit  him  to  answer  on  his  cross-examination  a  single 
question  closely  connected  with  what  he  has  proved,  even  if  the 
answer  may  make  in  favor  of  the  party  putting  the  question. 

John  L.  Hiester  was  called  next,  and  after  stating  what  passed 
when  John  Strohecker  gave  the  bond  to  the  bank,  he  was  asked 
whether  the  officers  of  the  bank  had  not  called  on  William  Shar- 
man, the  obligor  in  the  assigned  bond,  and  he  had  stated  he  had 
no  defence  to  the  bond  and  would  pay  it  if  the  bank  took  an  assign- 
ment of  it;  this  was  objected  to  as  irrelevant,  was  rejected  and 
exception  taken;  and  it  was  clearly  irrelevant.  The  bank  had  sued 
Sharman  and  got  judgment,  and  he  had  paid  750  dollars  on  it; 
when  his  land  was  sold  on  another  judgment,  and  the  money  in 
court,  and  this  a  suit  about  the  application  of  the  money,  there 
could  be  no  use  in  proving  what  was  asked;  it  was  at  best  an 
attempt  to  incumber  the  case  with  that  which  was  entirely  im- 
material. 

The  assignment  of  the  bond  of  Sharman,  concluded  as  follows: — 
"  And  in  case  the  same  cannot  be  recovered  of  the  within  named 
William  Sharraan,  then  I  do  promise  and  agree  to  pay  the  amount 
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thereof,  together  with  all  charges  thereupon  accruing,  unto  the 
Farmers'  Bank  of  Reading  aforesaid,  or  their  assigns.  Witness  my 
hand  and  seal.  September  14,  A.  I).  1820.  Signed  and  sealed  by 
John  Strohecker.  Sealed  and  delivered  in  presence  of  two  wit- 
nesses. 

Defendants  then  opened  (heir  case,  and  called  Benjamin  Davis 
again,  who  stated — John  Strohecker  owns  twenty-eight  shares  of 
stock  in  the  Farmers'  Bank  of  Reading,  in  his  own  name ;  he  was 
an  original  stockholder — thirty  dollars  have  been  paid  on  each 
share — shares  were  50  dollars  each — Strohecker's  estate  owes  the 
bank  45  dollars  and  interest  from  12th  January  1835 — twenty-one 
dividends  are  not  paid  over,  none  paid  since  November  1829— divi- 
dends amount  to  676  dollars  and  20  cents — interest  on  the  dividends 
to  this  time  exceeds  200  dollars.  To  this  plaintiff  objected;  the 
objection  was  overruled  and  exception  taken.  It  will  be  seen  by 
recurring  to  this  case  in  8  Watts  188,  that  it  was  to  be  inquired 
into,  whether  the  power  of  attorney  given  to  assign  this  bond,  was 
for  a  good  and  valuable  consideration,  or  voluntary  and  without 
consideration;  if  the  latter,  and  John  Strohecker  got  the  bond  with- 
out consideration,  he  had  obligated  himself  to  pay  the  bank,  if  the 
money  could  not  be  got  from  Sharman.  The  bank,  by  act  of  as- 
sembly, had  John  Strohecker's  stock  and  dividend  bound  for  this 
debt,  and  this  suit  is  in  fact  to  ascertain  whether  they  shall  be  paid 
by  Leah  Strohecker,  out  of  her  father's  estate  not  yet  received,  or 
by  John  Strohecker.  It  was  then  proper  to  prove,  that  the  bank 
had  in  its  hands  funds  of  John  Strohecker,  who  was  alleged  to  be, 
and  who  plaintiff  undertook  to  prove,  was,  the  debtor  in  honesty 
and  conscience.  There  was  no  error  in  receiving  the  testimony. 

The  witness  continued — William  Sharman  paid  at  several  times, 
in  April  1822,  500  dollars,  and  in  November  1822,  250  dollars,  in 
all  750  dollars  on  this  bond;  when  the  bond  was  transferred  to  the 
bank,  John  Strohecker  by  it  paid  a  note  of  2-10  dollars.  Daniel  Stro- 
hecker was  not  on  that  note,  nor  on  the  45  dollar  note  still  due. 

So  that  Daniel  was  not  liable  for  any  of  the  debts  which  the  bond 
on  Sharman  went  or  was  intended  to  go  in  satisfaction.  Daniel  in 
1815,  was  drawer  on  the  large  note  first  given,  but  on  the  renewal, 
it  was  drawn  by  John  Strohecker,  his  father,  and  endorsed  by  John 
Garber  his  father-in-law,  and  after  his  death  by  John  Garber  the 
son.  Mr  Davis  had  said  something  about  the  money  being  intended 
to  pay  Grant.  The  next  two  bills  of  exceptions  were  to  evidence 
which  will  be  stated,  and  which  conduced  to  prove,  that  though 
Daniel  at  first  entered  into  articles  with  Mr  Grant,  yet  it  was  for  his 
father  and  father-in-law,  who  received  the  deed  and  paid  the  money. 

Defendant  offered  a  deed  from  the  executors  of  Mr  Grant,  dated 
14th  of  June  1816,  to  John  Garber  and  John  Strohecker,  for  275 
acres  and  61  perches  of  land,  for  the  consideration  of  16,503  dollars 
and  33  cents. 

Defendant  next  offered  in  evidence  the  deposition  of  George 
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Grant,  as  follows: — In  pursuance  of  the  above  rule,  &c.,  £c.,  &c., 
being  first  sworn,  doth  depose  and'say: — "  Daniel  Strohecker  first 
agreed  to  purchase  from  my  father  a  tract  of  land  nearly  opposite 
Derrstown,  in  the  county  of  Northumberland.  He  paid  to  my 
father  about  480  dollars,  that  was  all  he  ever  paid.  The  execu- 
tors of  Thomas  Grant  (of  whom  witness  was  one)  made  a  deed  to 
John  Garber  and  John  Strohecker.  John  Strohecker  said  he  ad- 
vanced the  480  dollars  which  Daniel  paid  on  the  agreement.  The 
whole  consideration  amounted  to  about  16,000  dollars.  It  was  all 
paid  by  John  Strohecker;  Garber  and  Strohecker  to!d  me  they  got 
the  money  out  of  the  bank.  When  we  made  the  deed,  I  under- 
stood they  were  joint  owners,  and  each  to  pay  an  equal  proportion. 
I  never  looked  to  Daniel  Strohecker  for  any  part,  nor  he  never  paid 
any  part  thereafter.  John  Strohecker  never  directed  me  to  call  on 
Daniel  for  any  part  of  the  purchase-money.  John  Strohecker  told 
me  he  intended  to  give  Daniel  part  of  the  above  described  land  for 
the  property  he  got  from  Daniel  in  Schuylkill  county." 

There  was  nothing  wrong  in  admitting  this  testimony,  it  went  to 
show  who  got  and  used  the  money  from  the  bank,  and  that  Daniel 
had  no  interest  in  it,  and  it  explained  why  his  name  was  left  off, 
after  the  purchase  was  made. 

It  was  proved  that  the  notes  of  John  Strohecker,  endorsed  by 
young  Garber,  and  in  lieu  of  which  the  bond  was  given,  were  not 
now  in  the  bank,  and  to  show  that  the  bank  lost  nothing  as  respected 
the  endorser,  the  defendants  called  John  Garber,  who  testified,"  In 
1820,  I  had  no  property;  my  father's  estate  had  a  large  claim 
against  Grant's  estate  at  that  time;  my  father  died  in  March  1819; 
my  father's  estate  was  considered  large,  considered  good.  Daniel 
Strohecker  died  in  August  1S21;  we  got  over  1000  dollars  from 
Grants." 

Plaintiff  offered  to  prove  by  the  witness  that  he  is  now  solvent, 
and  able  to  pay.  This  was  objected  to  and  overruled,  and  excep- 
tion taken.  Surely  the  circumstances  of  the  witness  at  that  time 
was  not  at  all  material;  whether  he  has  acquired  property  at  the 
end  of  twenty  years,  could  not  affect  what  was  done  in  1820.  Be- 
sides the  bills  of  exceptions,  errors  were  assigned  to  the  charge  of 
the  court:  they  may  be  reduced  to  two — "  The  court  erred  in  charg- 
ing the  jury  that  if,  at  the  time  of  the  assignment  of  the  bond,  it 
was  the  debt  of  Daniel  Strohecker,  and  the  note  was  given  up  and 
cancelled,  the  plaintiff  would  be  entitled  to  recover,  otherwise 
the  plaintiff  would  not  be  entitled  to  a  verdict;  or  if  the  bank  gave 
up  the  note,  yet  if  Daniel  was  not  liable  to  pay  it,  plaintiff  would 
not  be  entitled  to  recover."  And  in  not  telling  the  jury  that  the 
plaintiffs  were  entitled  to  recover  the  amount  of  the  1672  dollars, 
after  deducting  the  750  dollars  paid  by  Garber. 

Charge  of  the  court  to  the  jury. — "The  plaintiff  asserts  a  right 
to  the  money  claimed  by  virtue  of  a  power  of  attorney  of  Daniel 
Strohecker  and  wife  to  John  Strohecker.  The  bond  was  not  legally 
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assigned.  The  execution  of  the  power  was  not  in  the  name  of  the 
principals,  and  did  not  divest  their  legal  interest  in  the  bond.  To 
divest  this  interpst,  the  act  must  be  theirs.  Thus  far  the  the  case  is 
free  from  difficulty. 

"  Has  any  thing  been  done  which  would  in  equity  entitle  the 
plaintiffs  to  the  money,  in  the  absence  of  a  legal  execution  of  the 
power?  Was  the  debt  to  be  paid  in  bank  by  the  assignment  of 
the  bond  the  proper  debt  of  Daniel?  This  is  an  important  inquiry 
in  the  case.  His  being  originally  the  drawer  of  the  note,  would  be 
prima  facie  evidence  that  the -debt  was  his,  and  that  John  Stro- 
hecker, the  endorser,  was  his  surety.  As  between  John  and  Daniel, 
had  it  become  the  debt  of  John  anterior  to  the  assignment?  The 
note  was  then  in  John's  name.  Daniel  was  not  then  on  the  note. 
John  had  other  notes  in  bank  at  this  time.  The  power  authorized 
the  assignment  of  the  bond  in  payment  of  a  note.  That  is,  in  pay- 
ment of  one  note.  Why  was  it  to  be  applied  in  payment  of  one 
note  ?  May  it  not  have  been  because  the  debt  was  still  his  debt. 
You  have  heard  all  the  evidence  on  this  point,  and  will  decide  this 
fact. 

"  Was  the  note  in  bank  given  up  to  John  at  the  time  the  bond  was 
assigned  to  the  bank  ?  This  fact  you  will  also  decide.  Mr  Heister 
has  testified  that,  to  the  best  of  his  recollection,  the  note  was  can- 
celled and  given  up.  You  will  decide  this  matter. 

"  If  the  debt  was  the  debt  of  Daniel,  and  the  assignment,  such 
as  it  was,  was  taken  in  absolute  payment  of  the  note,  and  it  was 
cancelled  and  given  up,  what  effect  would  the  assignment  of  John 
to  pay  the  bond,  if  it  could  not  be  recovered  of  Sharman,  have  on 
the  transaction?  If  the  debt  was  Daniel's,  he  would  no  longer  be 
liable  to  the  bank.  The  evidence  of  his  indebtedness  was  given 
up.  He  stood  no  longer  their  debtor.  His  discharge  was  perfect. 
In  equity,  if  the  debt  was  Daniel's,  and  the  note  was  given  up,  that 
is,  if  the  debt  was  Daniel's  at  the  time  of  the  assignment,  and  the 
note  was  then  given  up,  the  plaintiff  would  be  entitled  to  recover. 
In  that  case  it  would  be  but  justice  to  John  Strohecker's  estate  that 
the  plaintiff  should  recover,  and  neither  Daniel  nor  his  representa- 
tives could  object  to  the  want  of  legality,  in  the  execution  of  the 
power,  nor  could  his  widow  object  to  it  after  his  death.  She  would 
be  as  strongly  bound  as  her  husband. 

"  It  is  contended  that,  if  the  bank  gave  up  the  note,  then  the 
plaintiff  is  entitled  to  recover,  whether  the  debt  was  then  the  debt 
of  Daniel  or  not ;  and  we  have  been  requested  so  to  charge  you. 
I  do  not  think  that  the  law  is  so,  and  refuse  to  charge  you  as  we 
are  requested.  We  charge  you  that,  if  the  debt  at  the  time  of  the 
assignment  was  the  debt  of  Daniel,  and  the  note  was  cancelled  and 
given  up,  then  the  plaintiff  would  be  entitled  to  recover,  other- 
wise the  plaintiffs  would  be  entitled  to  a  verdict.  In  case  you  find 
for  the  plaintiff,  credit  must  be  given  for  the  amount  that  was  applied 
to  the  payment  of  the  small  note,  as  there  is  no  pretence  that  this 
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was  the  debt  of  Daniel,  and  also  for  the  eighty  dollars  paid  to  John, 
as  in  both  cases  it  was  clearly  a  misapplication  of  the  fund." 

The  first  part  of  the  objection  includes  and  covers  the  last.  On 
that  I  need  only  say,  it  is  in  accordance  with  the  opinion  of  this 
court  in  this  cause,  as  reported  in  8  Watts,  to  which  I  refer  as  the 
present  opinion  of  this  court.  And  if  Daniel  was  not  on  the  14th 
of  September  1820  liable  to  the  bank  for  the  1672  dollar  note, 
surely  the  bank  could  not  make  him  liable  by  any  act  they  could 
do.  It  is  well  remarked  in  the  opinion  in  8  Watts,  that  the  bank 
did  not  seem  to  rely  on  the  bond  or  the  assignment  of  it,  as  they 
took  the  personal  covenant  of  John  Strohecker  in  addition  to  what 
he  did  in  transferring  the  bond.  They  not  only  have  his  estate  lia- 
ble on  that  covenant,  but  have  retained  his  stock  and  dividends  in 
their  hands. 

When  Strohecker  transferred  the  bond,  beside  the  note  for  1672 
dollars,  he  got  up  another  note  for  140  dollars,  and  received  80  dol- 
lars in  cash.  Garber  pai$  750  dollars  to  the  bank,  making  970  dol- 
lars. The  bank  stock  of  John  Strohecker  was  840  dollars.  Whe- 
ther these  balanced  the  whole  claim  of  the  bank,  or  by  calculating 
interest  left  a  small  part  unpaid,  we  do  not  inquire;  this  was  not 
put  to  the  court  and  jury,  and  we  will  not  investigate  it. 

Judgment  affirmed. 


Case  of  Windsor  Township. 

Every  internment  is  to  be  made  in  favor  of  the  proceedings  of  the  court:  hence, 
a  report  of  viewers  appointed  to  inquire  into  the  propriety  of  dividing  a  town- 
ship, signed  but  by  two  and  confirmed  by  the  court,  will  not  be  reversed;  this 
court  will  presume  that  all  attended  and  but  two  acquiesced  in  the  report. 

CERTIORJlRI\<s  the  quarter  sessions  of  York  county. 

Upon  a  petition,  the  court  appointed  three  viewers  to  inquire 
into  the  propriety  of  dividing  Windsor  township.  Two  of  them 
reported  in  favour  of  granting  the  prayer  of  the  petitioners,  and 
returned  with  their  report  their  bill  for  two  days  for  each  viewer 
amounting  to  four  dollars.  The  court  confirmed  their  report. 

The  error  assigned  was,  that  but  two  of  the  viewers  were  notified 
of  their  appointment,  and  but  two  attended. 

R.  Fisher,  for  plaintiffs  in  error,  cited  Sir.  Purd.  178;  Cro.  Jac. 
100;  6  Johns.  41  j  5  Bin.  484. 

Ramsay,  for  defendant  in  error. 
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PER  CURIAM. — The  truth  probably  is,  that  only  two  of  the 
viewers  attended,  for  fees  are  charged  only  for  two;  but  as  the  bill 
of  costs  is  no  part  of  the  record,  how  are  we  to  inquire  into  the  fact? 
Even  if  it  were,  it  is  not  our  business  to  quash  or  sustain  proceed- 
ings according  to  an  estimate  of  probabilities.  In  the  court  below, 
the  fact  might  have  been  inquired  into  on  affidavits;  and  that  was 
the  place  for  the  objection.  Here  we  have  no  discretion;  for,  on  a 
certiorari,  every  intendment  is  to  be  made  in  favour  of  the  pro- 
ceedings, till  the  contrary  appear.  We  are  to  presume,  then,  that 
all  the  viewers  attended,  though  but  two  of  them  joined  in  the 
report. 

Judgment  and  proceedings  affirmed. 


The  Commonwealth  against  Schaeffer. 

Upon  the  trial  of  an  issue  in  a  scire  facias  quare  executionem  non,  it  is  error  to 
reject  the  evidence  of  the  declaration  in  the  original  action,  because  filed  after 
the  judgment  was  rendered.  And  when  such  scire  facias  is  sued  out  to  recover 
the  distributive  share  of  one  of  the  heirs  of  an  intestate,  for  the  use  of  another 
person  to  whom  a  bond,  given  as  a  collateral  security  for  its  payment,  had  been 
assigned,  it  is  error  to  reject  the  evidence  of  the  bond  and  its  assignment. 

ERROR  to  the  common  pleas  of  Berks  county. 

The  Commonwealth  of  Pennsylvania,  for  the  use  of  John  Wen- 
rich's  executors,  agaii;st  John  Schaeffer,  with  notice  to  Hannah 
Miller,  terre-tenant.  Scire  facias  to  show  cause  why  execution., 
should  not  issue  for  1190  dollars  and  67  cents,  with  interest  from 
the  13th  of  May  1831. 

John  Schaeffer  having  died  intestate,  a  proceeding  in  partition 
was  held  upon  his  real  estate,  and  one  part  of  it  was  confirmed  to 
his  son,  John  Schaeffer,  at  the  valuation  of  14,288  dollars,  and  the 
other  part  to  Frederick  A.  M'Connell  at  the  valuation  of  15,733 
dollars.  John  Schaeffer,  who  took  the  first  part,  entered  into  a  re- 
cognizance in  the  penalty  of  28,000  dollars,  conditioned  that  he 
would  pay  the  shares  of  the  other  heirs,  &c.,  to  August  term,  1831. 
An  action  of  debt  was  brought  upon  this  recognizance,  and,  on  the 
19th  of  January  1832,  a  judgment  by  default  was  entered,  without 
a  declaration;  and,  on  the  21st  of  March  1835,  a  declaration  was 
filed.  It  was  upon  this  judgment  this  scire  facias  issued,  to  recover 
the  share  of  Frederick  A.  M'Connell  and  wife,  for  the  use  of  the  . 
executors  of  John  Wenrich,  to  whom  the  same  had  been  assigned. 

The  plaintiff  having  given  in  evidence  the  original  judgment, 
offered  to  read  the  declaration  filed.   The  defendant  objected  to  it,  on 
the  ground  that  it  had  been  filed  after  the  judgment  was  rendered, 
ix. — w 
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The  court  sustained  the  objection  and  rejected  the  evidence. 

The  plaintiff  then  gave  in  evidence  the  recognizance  of  John 
Schaeffer,  taken  and  acknowledged  in  open  court  January  5,  1816, 
in  the  sum  of  28,000  dollars,  the  same  being  for  the  use  of  the  other 
heirs  of  John  Schaeffer,  deceased ;  the  condition  of  the  recognizance 
is  such,  that  whereas'by  an  inquest  awarded  by  the  orphans'  court 
of  Berks  county,  the  real  estate  of  John  Schaeffer,  deceased,  was 
valued  and  appraised,  which  valuation  and  appraisement  has  been 
,duly  confirmed  by  the  court;  now  if  the  said  John  Schaeffer,  or  his 
heirs,  executors  or  administrators,  shall  pay  to  the  heirs  of  the  said 
deceased  their  several  shares  and  purparts  in  the  said  valuation 
mentioned,  then  the  above  recognizance  to  be  void,  &c. 

The  plaintiffs  then  gave  in  evidence  a  release  dated  November 
22,  1817,  from  Frederick  A.  M'Connell  and  his  wife,  who  was  a 
daughter  of  John  Schaeffer,  deceased,  and  the  other  heirs  of  said 
Schaeffer,  releasing  the  land  adjudged  to  F.  A.  M'Connell,  who  con- 
veyed with  the  other  heirs  to  Adam  Brown. 

The  plaintiff  then  offered  in  evidence  a  bond  dated  December 
14,  1818,  given  by  John  Schaeffer  to  Frederick  A.  M'Connell,  and 
signed  by  said  John  Schaeffer,  it  being  in  the  penal  sum  of  2381  dol- 
lars and  34  cents;  the  condition  is  as  follows:  "The  condition  of 
this  obligation  is  such,  that  if  the  above  bounden  John  Shaeffer,  his 
heirs,  &c.,  shall  pay,  &c.,  to  Frederick  A.  M'Connell,  or  to  his  ad- 
ministrators, executors  or  assigns,  the  sum  of  1190  dollars  and  67 
cents,  immediately  after  the  decease  of  Catherine  Schaeffer,  widow 
of  John  Schueffer,  deceased,  with  lawful  interest  for  the  same,  then 
the  above  obligation  to  be  void,  otherwise,  &c. 

January  19, 1819,  Frederick  A.  M'Connell  assigned  this  bond  to 
Robert  M'Connell  and  Daniel  Vonneida.  February  20,  1819, 
Robert  A.  M'Connell  assigned  his  interest  to  Daniel  Vonneida. 

February  15,  1820,  Daniel  Vonneida  assigned  to  John  Wenrich, 
plaintiff's  intestate. 

This  bond  with  the  assignments  the  plaintiff  offered  in  evidence, 
after  first  calling  up  Adam  Brown,  who,  upon  being  sworn,  said: 

Catherine  Schaeffer  died  in  1831,  sometime  in  May  or  beginning 
of  June;  I  have  seen  John  Schaeffer  write,  believe  this  name  to  the 
bond  to  be  written  by  him;  the  plaintiff  also  offered  proof  of 
the  original  assignments — to  which  evidence  defendant  objected; 
whereupon  the  court  rejected  the  bond  with  the  assignments. 

Strong,  for  plaintiff  in  error,  cited  17  Serg.  8?  Rawle  400;  1 
Penn.  Rep.  280. 
Deckart,  for  defendant  in  error,  cited  16  Serg.  8?  Rawle  431. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  declaration,  although  filed  after  the  rendition 
of  the  judgment,  is  part  of  the  record,  and  for  that  reason  was  ad- 
missible in  evidence.  Whether  it  was  filed  without  or  with  the 
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leave  of  the  court,  nunc  pro  tune,  no  where  appears,  nor  can  it  be 
shown  in  a  collateral  proceeding.  If,  as  has  been  suggested,  the 
declaration  was  filed  in  vacation,  without  leave,  the  proper  course 
is  to  amend  the  record,  but  without  an  amendment,  the  court  are  not 
justified  in  regarding  it  as  a  nullity.  Hoffman  v.  Coster. 

The  evidence  is  pertinent  to  the  issue,  as  it  removes  all  doubt 
that  the  judgment  was  rendered  on  the  recognizance;  this  becomes 
necessary,  as  the  original  action  is  debt,  and  not  a  scire  facias, 
which  sets  forth  the  recognizance. 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  testimony 
contained  in  the  second  bill.  The  suit  is  a  scire  facias  for  the  use 
of  the  executors  of  Wenrich,  to  recover  the  interest  of  Frederick 
A.  M'Connell  and  his  wife,  who  was  the  daughter  of  John  Schaef- 
fer.  Testimony  had  been  given  that  an  inquisition  was  had  on  the 
estate  of  the  intestate;  that  John  Schaeffer  the  son  had  taken  part 
of  the  property  at  the  appraisement,  and  that  he  had  entered  into 
a  recognizance  to  pay  the  heirs,  &c.,  of  whom  M'Connell's  wife 
was  one,  their  several  shares  and  ptirparts  of  the  valuation.  The 
evidence  was  offered  to  prove,  (and  for  this  purpose  it  was  compe- 
tent,) that  the  interest  of  the  wife  had  been  assigned  to  John  Wen- 
rich,  of  whom  the  plaintiffs  were  the  executors. 

The  judgment  by  default,  in  the  original  suit,  was  rendered  with- 
out a  declaration,  and  although  irregular,  and  therefore  not  to  be 
commended,  yet  is  a  practice  which  has  been  pursued  in  some  parts 
of  the  state  to  some  extent,  and  we  are  not  prepared  to  say  that  in 
all  cases  the  judgment  would  be  reversed  for  that  defect.  The  irre- 
gularity may  be  cured  by  a  declaration  subsequently  filed,  and  with- 
out doubt  the  judgment,  which  is  for  the  penalty,  is  good,  until 
reversed  on  a  writ  of  error.  Whether  the  court  of  common  pleas 
will  allow  the  record  to  be  amended,  may  depend  on  a  variety  of 
circumstances,  of  which  they,  from  the  nature  of  things,  are  most 
competent  to  decide. 

The  original  suit  is  brought  to  obtain  a  cautionary  judgment,  and 
in  this  proceeding  it  was  not  usual  to  bring  in  the  terre  tenant;  this 
is  done  on  the  scire  facias.  But  here  a  different  proceeding  was 
had.  The  suit  is  against  Schaeffer,  with  notice  to  the  terre  tenant, 
without  naming  him.  The  sheriff  returns  scire  fed,  and  a  judg- 
ment is  taken  generally.  This  must  be  regarded  as  a  judgment 
against  Schaeffer  alone.  The  scire  facias  is  against  John  Schaef- 
fer, with  notice  to  Hannah  Miller,  and  in  this  proceeding  she  can 
come  in  and  defend,  pro  interesse  stio. 

Although  the  bond  is  dated  after  the  recognizance,  and  is  given 
to  Frederick  A.  M'Connell,  without  joining  his  wife,  a  practice  pecu- 
liar to  the  county  of  Berks,  yet  as  it  is  conditioned  for  the  payment 
of  the  sum  due  on  the  recognizance,  after  the  death  of  the  widow, 
there  is  some  reason  to  believe  it  is  intended  to  secure  the  payment 
of  her  share  of  her  father's  estate.  A  possession  of  this  evidence 
of  debt  may  be  some  proof  that  it  remains  unpaid,  which  is 
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another  reason  for  admitting  it  and  the  various  assignments  in  evi- 
dence. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


The  Commonwealth  against  Barnitz. 

A  testator  having  bequeathed  a  sum  of  money  which  he  directed  his  execn- 
tors  to  invest,  and  apply  the  proceeds  for  the  maintenance  and  support  of  his 
daughter;  the  executors  renounced,  and  letters  of  administration,  with  the  will 
annexed,  were  granted  by  the  register;  the  administrators  thus  appointed  settled 
their  accounts  and  were  discharged  by  the  orphans'  court,  who  appointed  another 
administrator  de  bonis  non,  with  the  will  annexed;  after  which,  upon  the  petition 
of  the  legatee,  the  court  of  common  pleas  appointed  a  trustee  to  manage  the 
trust  fund  created  by  the  will:  Held,  that  the  trust  was  confided  by  the  will  to 
the  executors,  and  upon  their  renunciation  the  duties  of  it  devolved  upon  the  ad- 
ministrators with  the  will  annexed,  and  after  their  discharge,  upon  the  adminis- 
trator df  bonis  non,  and  that  the  court  of  common  pleas  had  no  power  to  appoint 
a  trustee  under  such  circumstances. 

ERROR  to  the  common  pleas  of  York  county. 

This  was  an  action  of  debt  by  the  commonwealth,  for  the  use  of 
William  Hymes,  against  Jacob  Barnitz,  founded  upon  an  adminis- 
tration bond,  in  which  the  following  facts  were  found: 

On  the  21st  day  of  December  1810,  Francis  Hymes  made  his 
last  will  and  testament  in  writing,  wherein  he  bequeathed,  amongst 
others,  as  follows,  viz — "Item.  I  give  to  my  daughter  Salome  the 
equal  one  sixth  part  of  the  remainder  of  my  estate,  in  part  of  which 
I  give  unto  her  the  house  and  part  of  the  lot  No.  201,  &c.,  to  be  part 
of  her  legacy;  the  remainder  that  will  be  coming  to  her,  it  is  my 
will  that  it  be  put  out  on  interest,  and  that  she  have  the  interest 
thereof  yearly,  during  her  natural  life;  and  that,  after  her  decease, 
all  shall  come  to  her  children;  and  it  is  my  will,  that  if  my  daughter 
Salome  should  become  sick,  or  infirm,  so  that  the  interest  hereinbe- 
fore allotted  to  her  would  not  be  sufficient  to  maintain  her,  then  my 
executors  shall  give  her  such  part  of  the  principal  as  they  may 
think  proper;  and  further,  it  is  my  will  that,  after  the  decease  of  my 
beloved  wife,  all  the  property,  or  which  shall  then  be  remaining,  of 
which  I  have  hereinbefore  bequeathed  to  her, shall  be  sold,  &c.,  and 
equally  divided  between  my  six  children,"  &c.  The  said  testator 
appointed  George  Nace  and  George  Hymes  executors  of  his  said 
last  will  and  testament,  and  afterwards  died,  and  his  said  will  was 
duly  proved  and  recorded  on  the  9th  day  of  January  1811.  The 
said  George  Nace  and  George  Hymes  afterwards,  to  wit,  on  the 
19th  day  of  January  1811,  renounced  the  duties  enjoined  upon  them 
in  and  by  the  said  will,  and  letters  of  administration,  with  the  will 
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annexed,  were  granted  to  Henry  Shultz  and  Jacob  Barnitz,  the  de- 
fendants, who,  on  the  same  day,  entered  into  a  bond  in  common 
form,  with  security,  and  afterwards,  on  the  4th  day  of  February 
1811,  the  said  administrators  made,  signed,  and  filed,  an  inventory 
of  said  estate,  which  is  made  part  of  this  case. 

On  the  22d  day  of  May  1812,  the  said  administrators  settled  an 
account  of  their  administration,  showing  a  balance  in  their  hands 
of  10,666  dollars  14  cents.  On  the  12th  day  of  August  1S15  the 
said  administrators  settled  a  second  account,  showing  a  balance  in 
their  hands,  including  the  former  balance,  of  10,279  dollars  39  cents. 
On  the  14th  day  of  January  1820,  the  administrators  settled  a  third 
account,  showing  a  balance  due  the  heirs,  including  the  former,  of 
13,692  dollars  35  cents,  for  distribution  according  to  the  will. 

On  the  13th  day  of  February  1827,  on  the  petition  of  Henry 
Shultz  and  Jacob  Barnitz,  administrators  de  bonis  non  of  Francis 
Hymes,  deceased,  they  were  dismissed  from  the  said  administration, 
and  David  Shultz  appointed. 

The  said  David  Shultz  never  gave  bond  and  security  for  the  ad- 
ministration of  the  estate  of  the  said  Francis  Hymes,  agreeably  to 
the  acts  of  assembly  in  such  case  made  and  provided.  On  the  3d 
day  of  August  1830,  on  motion,  the  orphans'  court  aforesaid  ap- 
pointed Luther  H.  Skinner,  Esq.  administrator  de  bonis  non,  with 
the  will  of  the  said  Francis  Hymes. 

On  the  ,1st  day  of  September  1830,  the  said  Luther  H.  Skinner, 
Esq.  entered  into  bonds,  with  sureties,  in  the  register's  office  of  said 
county,  conditioned  to  administer  the  goods,  &c.  of  the  said  Francis 
Hymes,  &c.,  and  letters  of  administration,  with  the  will  annexed, 
were  granted  to  him  by  the  register. 

On  the  20th  day  of  April  1837,  on  petition  of  the  said  Salome 
Eyler,  the  said  orphans'  court  appointed  William  Hymes,  the  plain- 
tiff, her  trustee,  &c.,  under  the  will  aforesaid. 

On  the  1st  day  of  May  1837,  the  said  William  Hymes  entered 
into  bond,  with  surety,  for  the  faithful  execution  of  the  said  trust, 
agreeably  to  the  requisition  of  the  said  court  in  appointing  him  as 
aforesaid. 

The  sum  of  150  dollars  of  the  principal  fund  in  the  hands  of 
Henry  Shultz,  one  of  the  administrators  with  the  will  annexed,  was 
paid  to  Salome  Eyler,  as  per  her  receipt  dated  the  20th  day  of  Au- 
gust 1821,  on  account  of  her  having  been  sick  arid  infirm,  and  her 
necessities  requiring  the  same;  released  as  to  the  principal  by  Ann 
May,  a  child  of  said  Salome,  as  per  said  release.  The  interest  was 
paid  on  the  legacy  of  Salome  Eyler  to  April  1,  1830. 

The  sum  charged  for  Salome  Eyler's  house,  willed  to  her,  being 
266  dollars  66  cents,  is  included  in  the  balance  of  last  account, 
which  she  accepted  at  that  price,  and  which  is  to  be  a  credit,  pro 
tanto,  on  her  share. 

The  sum  of  150  dollars  of  the  moneys  in  the  hands  of  Henry 
Shultz  was  paid  by  him  to  William  Hymes,  at  the  date  of  the  said 
ix. — w* 
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Hymes's  note.  The  150  dollar  note  from  Hymes  is  dated  the  14th 
day  of  April  1827.  The  widow  of  Francis  Hymes  died  on  the  15th 
day  of  January  1826. 

This  suit  was  brought  upon  the  above  bond  of  Henry  Shultz  and 
Jacob  Barnitz,  to  recover  so  much  as  the  defendant  may  be  liable  to 
pay  in  this  case;  if  no  liability,  then  judgment  for  the  defendant. 

Durkee,  president,  was  of  opinion,  that  the  administrator  de  bo- 
nis  non,  with  the  will  annexed,  as  the  proper  trustee,  was  entitled 
to  the  fund;  that  the  appointment  of  a  trustee  by  the  common  pleas 
was  a  nullity,  and  directed  a  judgment  for  the  defendant. 

Mayer  and  Evans,  for  plaintiff  in  error,  referred  to  the  act  of 
1797,  Purd.  Dig.  (1830)  630;  3  Raivle  379;  11  Serg.  $  Rawle 
252;  5  Peters  160. 

Chapen  and  Barnitz,  contra,  referred  to  Sir.  Purd.  Dig.  394, 
sect.  31.  70;  act  of  1828,  Ibid.  941,  sect.  15;  4  Whart.  Rep.  182. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action  is  founded  upon  an  administration 
bond,  the  condition  of  which  is  alleged  to  have  been  broken  by  the 
defendant  in  his  having  refused  to  pay  over  to  William  Hymes, 
for  whose  use  this  action  was  brought,  a  certain  portion  of  the 
personal  estate,  late  of  Francis  Hymes,  deceased,  bequeathed  by 
him  in  his  last  will  and  testament  to  his  executors  for  the  benefit 
of  his  daughter  Salome.  The  bequest  is  couched  in  the  following 
terms,  to  wit:  "Item.  I  give  to  my  daughter  Salome  the  equal 
one-sixth  part  of  the  remainder  of  my  estate,  in  part  of  which  I 
give  unto  her  the  house  and  part  of  the  lot  of  No.  201,  &c.,  to  be 
part  of  her  legacy.  The  remainder  that  will  be  coming  to  her,  it 
is  my  will  lhat  it  be  put  out  on  interest,  and  that  she  have  the 
interest  thereof  yearly  during  her  natural  life,  and  that  after  her 
decease  all  shall  come  to  her  children;  and  it  is  my  will  that  if  my 
daughter  Salome  should  become  sick  or  infirm,  so  that  the  interest 
hereinbefore  allotted  to  her  would  not  be  sufficient  to  maintain 
her,  then  my  executors  shall  give  her  such  part  of  the  principal 
as  they  may  think  proper;  and  further,  it  is  my  will  that,  after 
the  decease  of  my  beloved  wife,  all  the  property,  or  which  shall 
then  be  remaining,  of  which  I  have  hereinbefore  bequeathed  to 
her,  shall  be  sold,  &c.,  and  equally  divided  between  my  six  children, 
&c.''  The  testator,  after  disposing  of  all  his  estate  by  his  will,  ap- 
pointed George  Nace  and  George  Hymes  executors  of  it.  These 
gentlemen  upon  the  death  of  the  testator,  on  the  19th  of  January 
1811,  renounced  before  the  register  of  the  county,  who  thereupon 
granted  letters  of  administration  cum  testamento  annexo,\o  Henry 
Shultz  and  Jacob  Barnitz,  the  defendant,  who  at  the  same  time 
gave  the  bond  in  suit  with  the  requisite  sureties.  The  adminis- 
trators thus  appointed,  after  having  settled  three  administration 
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accounts  at  different  times  before  the  register,  each  of  which  was 
also  approved  and  confirmed  by  the  orphans'  court  of  the  county, 
on  the  13th  of  February  1827  presented  their  petition  to  the  same 
court,  praying  to  be  dismissed  from  the  further  administration  of 
the  estate  of  the  testator.  The  court  accordingly  made  an  order  in 
conformity  to  their  prayer;  and  thereupon  appointed  David  Shultz 
administrator  de  bonis  non;  but  in  consequence  of  his  declining  to 
give  the  requisite  security,  the  court,  on  the  3d  of  August  1830, 
appointed  Luther  Skinner,  who,  after  g'ving  the  security  required, 
took  upon  himself  the  further  administration  of  the  estate;  arid  still 
continues,  it  is  said,  to  be  the  administrator  de  bonis  non  of  it.  Af- 
ter these  proceedings  were  all  had,  Salome,  the  legatee,  made  ap- 
plication, by  petition,  to  the  orphans'  court,  on  the  20th  of  April 
1837,  to  have  a  trustee  appointed,  who  might  receive  and  take 
charge  of  the  legacy  which  she  claimed  under  the  above  bequest; 
and  the  court  thereupon  appointed  William  Hymes,  who  afterwards 
instituted  this  action  for  the  recovery  of  it. 

A  portion  of  the  personal  estate  of  the  testator,  the  interest  of 
which  is  directed  by  the  testator  in  his  will  to  be  paid  by  the  exe- 
cutors thereof  to  Salome,  the  daughter,  is  admitted  to  be  still  in  the 
hands  or  under  the  control  of  the  defendant;  and  the  amount  of  it 
seems  not  to  be  disputed.  But  then  it  is  objected  that  Hymes, 
though  appointed  a  trustee  for  the  purpose,  as  it  would  seem,  of 
receiving  the  fund  bequeathed,  is  not  entitled  to  it.  The  ground  of 
this  objection  is,  that  the  trust  fund  being  personal  estate,  and  the 
trust  itself  having  been  committed  by  the  testator  to  his  executors, 
not  nominatim  but  ratione  officii,  it  thereby  became  inseparably 
connected  with  the  administration  of  the  testator's  personal  estate; 
and,  consequently,  it  was  not  competent  for  the  orphans'  court  to 
separate  it,  and  to  take  it  out  of  the  hands  of  those  to  whom  the 
administration  of  the  estate  was  committed  for  the  time  being,  by 
the  appointment  of  a  trustee.  It  is  certainly  apparent,  from  the 
terms  of  the  will,  that  the  testator  intended  the  trust  should  be 
executed  by  his  executors  as  such,  and  the  subject  of  it  being  a 
portion  of  his  personal  estate  would,  therefore,  seem  to  have  been 
of  a  testamentary  character,  and  inseparably  connected  with  the 
administration  of  it,  which  properly  belonged  to  the  executors.  But 
the  executors,  upon  their  renunciation,  thereby  ceased  to  be  exe- 
cutors of  the  will,  and  to  have  any  right  thereafter  as  such  to  inter- 
fere with  the  administration  of  the  estate.  1  Williams  on  Executors 
155,156;  3  Add.  273.  Likewise,  seeing  that  they  were  only  in- 
vested with  the  trust  by  reason  of  their  being  executors,  they  con- 
sequently became  divested  of  it  by  their  renunciation.  Accordingly 
in  Keates  v.  Burton,  14  Ves.  434,  where  the  testator  bequeathed 
2000  pounds  to  a  natural  son,  but  directed  that  his  executors  might 
in  their  discretion,  if  they  saw  proper,  put  the  2000  pounds  out  on 
interest,  and  pay  the  interest  only,  as  received,  to  the  sdri;  the  tes- 
tator appointed  four  executors,  one  of  whom  died  and  the  remaining 
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three  renounced;  and  the  Master  of  the  Rolls  said,  that  the  power 
could  only  be  exercised  by  the  executors  as  such,  and  having  re- 
nounced that  character,  it  was  not  competent  for  them  afterwards 
to  exercise  it.  It  is  true  that,  in  this  case,  the  Master  of  the  Rolls 
held,  that  the  legatee  himself,  by  the  renunciation  of  the  executors, 
became  entitled  to  receive  it,  though  he  had  in  the  meantime  become 
a  bankrupt;  but  then  it  was  because  the  legacy  was  given  expressly 
in  the  first  instance  to  the  legatee  himself;  and  in  no  event  were 
the  executors  directed  or  required  to  put  it  out  on  interest,  but  a 
discretionary  power  merely  given  to  do  so  if  they  should  think 
proper  to  exercise  it.  They,  however,  by  their  renunciation,  as  it 
was  conceived,  showed  that  they  did  not  think  proper  to  exercise  it. 

Administrators, however,ewm  testamento  annexo,are  substituted 
for  and  come  in  the  place  of  the  executors,  at  least  so  far  as  con- 
cerns the  administration  and  disposition  of  the  personal  estate  of 
the  testator;  and  after  the  payment  of  debts,  the  will  becomes  their 
guide  or  directory,  as  to  the  disposition  which  they  shall  make  of 
the  residuum  of  the  personal  estate,  and  points  out  the  duties  which 
it  is  incumbent  upon  them  to  perform.  Hence,  among  other  things, 
they  are  bound  to  pay  the  legacies  given  by  the  will,  when  they 
have  assets  sufficient  for  that  purpose;  and,  in  doing  so,  to  observe 
the  terms  and  conditions  upon  which  the  legacies  are  directed  to 
be  paid,  the  same  as  if  they  were  the  executors.  In  short,  the  office 
of  an  administrator  cum  testamento  annexo,  is  but  little  different, 
if  at  all,  from  that  of  an  executor,  as  regards  the  personal  estate.  2 
Bl.  Comm.  SOti,  507;  1  Williams  on  Executors  284;  Shep.  Touch. 
474;  2  Williams  on  Executors  G01;  Hensloe's  case,  9  Co.  41,  a. 
And  I  apprehend  that,  under  our  acts  of  assembly,  the  same,  with 
but  little  variation,  may  be  said  as  to  the  real  estate. 

The  defendant  and  Henry  Shultz,then,  by  receiving  the  appoint- 
ment of  administrators  cum  testamento  annexo,  became  invested 
with  the  right  to  take  charge  of  and  manage  the  fund  claimed  in 
this  action,  according  to  the  direction  of  the  will,  until  they  were 
dismissed  from  the  administratorship  of  the  estate.  After  that,  how- 
ever, upon  the  appointment  of  the  administrator  de  bonis  non,  and 
his  giving  the  requisite  security,  they  ought  to  have  paid  the  fund 
over  to  the  administrator  de  bonis  non,  because  it  was  still  to  be 
regarded  as  assets  belonging  to  the  estate  of  the  testator,  and  liable 
for  the  payment  of  any  debts  which  might  be  made  to  appear  against 
it  remaining  unpaid.  The  duty  of  settling  and  paying  such  debts 
devolved  upon  the  administrator  de  bonis  non;  and  it  would,  there- 
fore, seem  to  be  proper  that  he  should  have  the  right  of  receiving 
the  means  necessary  to  enable  him  to  do  so.  The  great  object 
of  the  provision  contained  in  the  3d  section  of  the  act  of  1797, 
authorising  the  orphans'  court  to  dismiss  the  administrators  cum 
testamento  annexo,  upon  their  own  application  "from  the  duties 
of  their  appointment,"  was  to  relieve  them  from  all  further  con- 
cern with  the  estate,  as  they  were  unwilling  longer  to  perform  "the 
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duties  of  the  appointment."  The  words  of  the  section  in  relation 
to  this  are,  that  they  4<  with  leave  of  either  of  the  said  courts,  (mean- 
ing the  register's  or  orphans'  court,  which  are  mentioned  before,) 
may  be  dismissed  from  the  duties  of  their  appointment,  and  sur- 
render the  residue  of  the  estate  under  their  care  to  such  person  or 
persons  as  the  said  court  may  appoint."  It  must,  therefore,  be 
taken  that  the  administrators  with  the  will  annexed,  when  they 
applied  to  the  court  to  be  dismissed,  wished  to  be  dismissed  from 
all  the  duties  of  their  appointment;  and  the  court  having,  as  it 
was  fully  authorised  to  do,  granted  their  request  in  this  respect, 
imposed  upon  them  the  obligation  of  paying  and  delivering  over  to 
the  administrator  de  bonis  non  all  the  moneys  in  their  hands,  with 
every  thing  beside  appertaining  and  belonging  to  the  estate;  and 
this,  it  may  be  said,  they  impliedly,  at  least,  undertook  to  do;  for 
without  it  they  had  no  right  to  ask,  nor  the  court  any  authority  to 
grant  that  they  should  be  dismissed;  nor  could  their  successors 
without  it  perform  fully  the  duties  from  which  they,  by  their  peti- 
tion, asked  to  be  dismissed.  Hence  they  became  bound  to  pay  the 
fund  in  question,  and  the  administrator  de  bonis  non  entitled  to 
receive  it,  that  he  might  perform  the  trust  in  regard  to  it  required 
of  the  executors  by  the  will.  That  executors  or  administrators 
dismissed  by  the  orphans'  court  from  the  duties  of  their  respective 
appointments,  upon  their  own  application,  are  bound  "  to  deliver 
and  pay  to  the  successor  all  and  every  the  goods,  chattels,  rights, 
credits,  title  deeds,  evidences  and  securities,  which  were  of  the  de- 
cedent, and  which  came  to  their  hands  and  remain  unadministered; 
and  to  account  with  the  said  successor  for  all  and  every  the  goods, 
chattels,  rights  and  credits,  which  shall  have  been  previously  ad- 
ministered, and  pay  over  the.  balance  which  shall  remain  due 
from  them  to  the  said  successor •,"  as  fully  as  if  they  had  been  dis- 
missed upon  the  complaint  of  some  person  interested  in  the  estate, 
under  the  authority  given  by  the  first  section  of  the  same  act,  was 
decided  by  this  court  at  the  present  term,  in  the  case  of  Wild,  ad- 
ministrator de  bonis  non  of.Wrigley  v.  M'Clure. 

The  only  plausible  objection  made  to  this  construction  of  the  3d 
section  of  the  act  is,  that  "  the  residue  of  the  estate"  mentioned  in 
it,  which  they  are  required  to  surrender,  clearly  refers  to  and  only 
includes  the  unadministered  part  of  the  estate;  and  that  this  must 
be  taken  to  mean  the  unadministered  part  of  it,  in  its  most  legal 
and  technical  sense,  according  to  the  decisions  of  this  court  in  the 
cases  of  Kendall  v.  Lee,  2  Penns.  Rep.  482;  Potts  v.  Smith,  3  Raivle 
361;  Allen  v.  Irwin,  1  Serg.  4"  Ratule  555.  This  construction, 
however,  would  seem  to  militate  against  the  great  object  intended 
to  be  provided  for  by  the  act  in  this  section.  And  besides,  the 
most  popular  and  common  understanding  in  regard  to  what  is  meant 
by  having  administered  a  decedent's  personal  estate,  is  not  barely 
that  it  has  been  converted  into  cash  by  the  executors  or  adminis- 
trators, or  when  it  consists  of  choses  in  action,  wherein  money  is 
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to  be  recovered,  that  they  have  recovered  all  such  moneys,  but  that 
they  have  also  disbursed  and  paid  out  the  same,  together  with  all 
the  assets  of  the  estate,  which  at  any  time  came  to  their  hands  in 
the  manner  required  by  law.  And  such  we  think  was  the  under- 
standing which  the  legislature  had  of  it,  when  they  framed  and 
passed  the  act. 

We  are,  therefore,  of  opinion  that  the  administrator  dc  bonisnon, 
upon  his  appointment  and  giving  security,  became  entitled  to  de- 
mand and  receive  the  fund  in  question  here,  and  that  it  was  not 
competent  for  the  orphans'  court  to  deprive  him  of  this  right,  by 
appointing  a  trustee,  as  was  done,  without  any  complaint  made 
against  him  and  opportunity  afforded  of  being  heard  upon  it. 

Judgment  affirmed. 


Kenege  against  Elliott. 

A  ground  rent  reserved  upon  a  conveyance  in  fee  is  in  Pennsylvania  a  rent 
service,  to  which  the  right  of  distress  is  incident  of  common  right;  but  the  pay- 
ment of  it  cannot  be  enforced  by  an  action  of  ejectment* 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Joseph  Kenege  against  James  Elliott. 

This  was  an  action  of  ejectment  for  a  lot  of  ground  in  the  town 
of  Springfield,  in  which  the  plaintiff  in  error  was  the  plaintiff  below, 
and  in  which  the  parties  agreed  to  the  following  special  verdict. 

The  following  facts  are  agreed  upon  to  be  considered  as  a  special 
verdict,  with  the  right  to  either  party  to  sue  out  a  writ  of  error  in 
the  usual  way.  A  larger  tract  of  land,  embracing  the  property  in 
dispute,  was  granted  by  the  commonwealth  to  William  M'Cracken 
and  Samuel  Findley  by  patent,  dated  the  24th  of  November  1785. 

Samuel  Findley  by  deed,  dated  the  21st  of  January  1791,  con- 
veyed all  his  right  and  title  to  William  M'Cracken. 

William  M'Cracken  set  apart  a  portion  of  the  tract  as  a  site 
for  the  town  of  Springfield,  and  laid  it  off  in  lots,  60  feet  by  100, 
sold  and  conveyed  several  lots  in  his  life  time,  but  not  the  one  in 
question. 

He  died  intestate;  and  proceedings  were  duly  had  in  the  orphans' 
court  of  Cumberland  county,  by  which  the  said  tract  of  land,  not 
previously  conveyed,  was  vested  in  his  son,  Samuel  F.  M'Cracken, 
his  heirs  and  assigns,  in  July  1806.  (See  the  proceedings  in  the 
orphans'  court,  September  9,  1806.)  By  this  proceeding,  the  pro- 
perty in  question  was  duly  vested  in  Samuel  F.  M'Cracken. 

Samuel  F.  M'Cracken  made  his  deed,  duly  executed,  the  30th 
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of  September  1809,  to  Robert  Peebles,  a  copy  of  which  is  here  to 
be  inserted.  It  is  numbered  in  book  T.  vol.  1,  page  257,  in  the 
recorder's  office  at  Carlisle. 

Robert  Peebles  and  wife  by  their  deed,  dated  the  18th  of  April 
1811,  conveyed  lot  No.  16,  as  therein  described,  in  the  town  of 
Springfield,  being  part  of  the  aforesaid  tract  of  land,  to  Samuel  Wil- 
liamson, his  heirs  and  assigns,  with  the  reservation  therein — said 
deed  here  to  be  inserted.  This  deed  was  not  recorded. 

Samuel  Williamson  being  so  seised,  a  judgment  was  had  against 
him,  in  the  court  of  common  pleas,  on  the  10th  of  April  1813,  No. 
27,  of  August  term,  1812,  at  the  suit  of  James  Huston, ,/?ert  facias 
issued;  the  lot  mentioned  was  levied  on,  inquisition  had,  property 
condemned,  and,  by  virtue  of  a  writ  of  venditioni  exponas,  the  pro- 
perty so  levied  on  was  sold  by  Andrew  Boden,  Esq.,  sheriff,  on  the 
6th  of  August  1813,  in  due  form,  to  Henry  James  for  the  sum  of 
150  dollars  and  25  cents;  prout  records  of  the  court  of  common  pleas 
and  the  deed  of  said  sheriff  duly  acknowledged  the  7th  of  August 
1813.  Possession  was  immediately  taken  under  the  last  mentioned 
deed,  and  has  been  held  and  continued  by  Henry  James  and  those 
claiming  under  him  up  to  the  present  time. 

Henry  James  and  wife  sold  and  conveyed  the  same  property  to 
Josiah  Hood,  his  heirs  and  assigns,  by  deed  dated  the  25th  of  April 
1829.  Recorded  the  20th  of  June,  1829. 

Josiah  Hood  and  wife  sold  and  conveyed  the  same  to  James 
Elliot,  his  heirs  and  assigns,  by  deed  dated  the  27th  of  May  1830. 
Recorded  the  9th  of  August  1820.  James  Elliot  is  in  possession, 
holding  and  claiming  as  owner. 

On  the  15th  of  April  1815,  Robert  Peebles  sold  and  conveyed  to 
Joseph  Kenege,  the  plaintiff  in  this  suit,  his  heirs  and  assigns,  by 
deed  of  that  date,  duly  executed,  a  certain  tract  of  land  as  therein 
described.  Which  deed  also  makes  part  of  this  verdict;  not  re- 
corded. 

The  following  receipts  are  found  to  be  true. 

"  Received  March  26, 1820,  of  Mr  Henry  James  two  dollars  and 
66  cents,  it  being  two  years  ground  rent,  the  last  due  April  1, 1820. 

Signed,  JOSEPH  KENEGE." 

"November  the  26th  1825,  received  of  Richard  Patton  six  dol- 
lars and  47  cents,  for  five  years'  ground  rents,  the  last  being  due  on 
April  the  1st  1825.  It  being  for  five  years'  ground  rent  for  Henry 
James'  house  and  lot  in  Springfield.  By  me,  JOSEPH  KENEGE." 

The  parties  also  agree  that  James,  the  purchaser  at  sheriff's  sale, 
and  those  claiming  under  him,  have  been  in  possession  of  the  lot 
ever  since  the  date  of  his  deed;  that  during  that  time  there  was 
always  personal  property  on  the  premises  sufficient  to  pay  the  rent; 
and  that  Elliot,  the  defendant,  always  after  he  purchased  the  lot, 
and  before  this  suit  was  brought,  declined  to  pay  the  rent,  alleging 
that  he  was  not  liable,  and  would  not  pay  the  same.  No  formal 
demand  on  the  premises  was  made  by  the  plaintiff. 
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Upon  these  facts,  the  jury  is  ignorant  whether  in  law  the  plaintiff 
is  entitled  to  recover  or  not,  and  ask  the  advice  of  the  court.  If 
upon  the  said  facts  he  is  in  law  entitled  to  recover,  we  find  for  the 
plaintiff,  with  six  cents  damages  and  six  cents  costs,  to  be  released 
upon  the  payment  of  18  dollars  within  thirty  days  after  final  judg- 
ment, being  the  amount  of  quit  rents  and  interest  unpaid  for  the 
said  lot  since  the  1st  of  April  1829.  And  if  the  plaintiff,  on  said 
facts,  is  not  in  law  entitled  to  recover,  then  judgment  to  be  en- 
tered for  the  defendant. 

April  18,  1811,  deed  of  Robert  Peebles  and  wife  to  Samuel 
Williamson,  which,  after  reciting  previous  litle,  thus  conveys  the 
lot. 

"  Now  this  indenture  witnesseth,that  the  said  Robert  Peebles  and 
Jane  his  wife,  for,  and  in  consideration  of  the  sum  of  thirty-six  dol- 
lars, lawful  money  of  the  United  States,  to  them  in  hand  paid  by 
the  said  Samuel  Williamson,  at  and  before  the  ensealing  and  de- 
livery hereof,  the  receipt  and  payment  whereof  is  hereby  acknow- 
ledged, and  thereof  acquit  and  forever  discharge  the  said  Samuel 
Williamson,  his  heirs,  executors  and  administrators  by  these  pres- 
ents, have  granted,  bargained,  sold,  aliened,  enfeoffed,  released  and 
confirmed,  and  by  these  presents  do  grant,  bargain,  sell,  alien,  en- 
feoff,  release  and  confirm  unto  the  said  Samuel  Williamson,  and  to 
his  heirs  and  assigns,  all  that  certain  lot  of  land  in  the  town  of 
Springfield,  aforesaid,  bounded  and  described  as  follows,  to  wit: 
"  Beginning  at  a  post  by  lands  of  Joseph  Kenege,  thence  by  Main 
street,  thirty-eight  and  a  half  feet  to  lot  No.  15,  thence  by  same  one 
hundred  and  eighty  feet  to  a  fifteen  feet  alley,  thence  by  said  alley 
sixty-five  and  a  half  feet  to  lands  of  Kenege  aforesaid,  by  the  same 
one  hundred  and  eighty  feet  to  Main  street  aforesaid,  being  num- 
bered in  the  general  plan  of  said  town  No.  16,  together  with  all  and 
singular  the  rights,  liberties,  privileges,  hereditaments  and  appur- 
tenances whatsoever  thereunto  belonging,  or  in  any  wise  apper- 
taining (subject  to  the  ground-rent  of  one  dollar  and  thirty-three 
cents  to  the  said  Robert  Peebles,  his  heirs  or  assigns,  on  each  first 
day  of  April,  yearly  and  for  every  year  for  ever,  and  also  to  the 
reservations  to  the  commonwealth,  as  expressed  in  their  patent 
aforesaid)  and  the  reversions  and  remainders,  rents,  issues  and 
profits  thereof,  and  also  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever,  of  them  the  said  Robert  Peebles  and- Jane  his 
wife,  in  law,  or  equity  or  otherwise  howsoever,  of,  in,  to,  or  out  of 
the  same,  to  have  and  to  hold  the  said  lot  of  land,  hereditaments 
and  premises  hereby  granted  or  mentioned,  or  so  intended  to  be 
with  the  appurtenances,  (only  as  before  excepted,)  unto  the  said 
Samuel  Williamson,  his  heirs  and  assigns,  to  the  only  proper  use 
and  behoof  of  the  said  Samuel  Williamson,  his  heirs  and  assigns  for 
ever. 

And  the  said  Robert  Peebles  for  himself,  his  heirs,  executors  and 
administrators,  doth  covenant,  promise,  grant  and  agree  to  and 
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with  the  said  Samuel  Williamson,  his  heirs  and  assigns  by  these 
presents:  That  he  the  said  Robert  Peebles  and  his  heirs,  the  said 
mentioned  lot  No.  16,  hereditaments  and  premises,  hereby  granted 
or  mentioned,  or  intended  so  to  be,  with  the  appurtenances,  unto 
the  said  Samuel  Williamson,  his  heirs  and  assigns,  against  him  the 
said  Robert  Peebles  and  Jane  his  wife,  and  their  heirs,  and  against 
all  and  every  other  person  or  persons  whomsoever  lawfully  claiming 
or  to  claim  the  same  or  any  part  thereof,  shall  and  will  warrant  and 
for  ever  defend  by  these  presents.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  seals,  tlie  day  and  year  first  above 
written." 

15th  April  1815,  deed,  Robert  Peebles  and  wife  to  Joseph  Kenege, 
the  plaintiff,  after  reciting  title. 

"  Now  this  indenture  witnessed!  that  the  said  Robert  Peebles  and 
Jane,  his  wife,  for  and  in  consideration  of  the  sum  of  nine  thousand, 
three  hundred,  thirty  dollars,  sixty-two  cents  and  a  half,  good  and 
current  bank  paper  of  Pennsylvania,  to  them  in  hand  paid  by  the 
said  Joseph  Kenege,  at  and  before  the  ensealing  and  delivery 
hereof,  the  receipt  and  payment  whereof  is  hereby  acknowledged, 
have  granted,  bargained  and  sold,  aliened,  enfeoffed,  released  and 
confirmed,  and  by  these  do  grant,  bargain,  sell,  alien,  enfeoff,  re- 
lease and  confirm  unto  the  said  Joseph  Kenege,  and  to  his  heirs 
and  assigns,  all  that,  the  following  and  described  piece  of  land, 
(being  part  of  the  before  mentioned  tract,)  bounded  and  limited  as 
follows,  to  wit: — "containing  ninety-three  acres  and  forty-nine 
perches,  (neat  measure,)  together  with  all  and  singular  the  houses, 
edifices,  barns,  out-houses  and  improvements,  ways,  woods,  waters, 
water-courses,  rights,  liberties,  privileges,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  (except 
that  ground  laid  out  for  the  town  of  Springfield,  being  part  of  said 
tract  arid  out  of  which  the  said  Joseph  Kenege,  his  heirs  and  as- 
signs, are  only  to  receive  the  yearly  ground-rents  which  shall  become 
due  thereon  forever,  also  subject  to  the  reservations  as  expressed  in 
the  patent,)  and  the  reversions  and  remainders,  rents,  issues  and 
profits  thereof,  and  also  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever  of  them,  the  said  Robert  Peebles  and  Jane  his 
wife,  in  law,  equity  or  otherwise,  howsoever,  of,  in,  to,  or  out  of 
the  same.  To  have  and  to  hold  the  said  messuage,  tenement  and 
tract  of  ninety-three  acres  and  forty-nine  perches,  neat  measure, 
hereditaments  and  premises  hereby  mentioned  or  so  intended  to  be, 
with  the  appurtenances  (only  as  before  excepted)  unto  the  said 
Joseph  Kenege,  his  heirs  and  assigns,  to  the  only  proper  use  and 
behoof  of  the  said  Joseph  Kenege,  his  heirs  and  assigns  for  ever, 
and  the  said  Robert  Peebles,  for  himself  and  his  heirs  doth  cove- 
nant, promise,  grant  and  agree  to  and  with  the  said  Joseph  Kenege, 
his  heirs  and  assigns  by  these  presents,  that  he  the  said  Robert 
Peebles  and  his  heirs,  the  said  messuage  and  tract  of  land,  contain- 
ing ninety-three  acres  and  forty-nine  perches,  (neat  measure,)  and 
ix. — x 
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premises  hereby  granted  or  intended  so  to  be,  with  the  appurtenan- 
ces, unto  the  said  Joseph  Kenege,  his  heirs  and  assigns,  against 
them  the  said  Robert  Peebles  and  Jane  his  wife,  and  their  heirs,  and 
against  all  and  every  other  person  or  persons,  whomsoever  lawfully 
claiming  or  to  claim  the  same,  or  any  part  thereof,  shall  and  will 
warrant  and  for  ever  defend  by  these  presents.  In  witness  whereof 
we  have  hereunto  set  our  hands  and  seals  the  day  and  year  first 
above  written." 

The  court  below  rendered  a  judgment  for  the  defendant,  on  the 
ground  that  the  action  would  not  lie. 

Watts,  for  plaintiff  in  error,  contended  that  the  deed  conveyed 
the  estate  upon  condition  and  relied  on  the  case  of  Bear  v.  Whisler, 
7  Watts  144,  for  the  principle  that  the  condition  may  be  enforced 
in  Pennsylvania  in  the  face  of  a  conveyance  of  the  legal  title. 


y  for  defendant  in  error,  cited  1  Whart.  347;  1  Co.  Lit. 
152;  20  Law  Lib.  28;  Roger  v.  Ake,  3  Penn.  Rep.  64;  1  Chit. 
Gen.  Prac.  480. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J.  —  It  would  certainly  be  carrying  the  doctrine  of 
equitable  ejectment  to  an  unwarrantable  extreme,  to  apply  it  to  a 
case  like  the  present.  The  plaintiff  has  parted  altogether  with  the 
lot  by  a  conveyance  in  fee,  and  has  neither  a  legal  nor  equitable 
title  to  the  lot,  but  both  are  in  the  defendant  by  his  own  showing. 
Giving  the  most  liberal  construction  to  the  conveyances  under 
which  the  plaintiff  holds,  he  is  no  more  than  assignee  of  the  ground 
rent  of  1  dollar  and  33  cents  per  annum,  issuing  out  of  the  premises 
which  was  created  by  the  deed  of  Peebles  to  Williamson.  His 
claim  is  to  the  rent,  and  his  remedy  is  for  that  only.  The  remedy 
of  ejectment  to  recover  a  ground  rent  is  allowed  only  where  a 
right  of  re-entry  is  expressly  reserved  by  the  parties,  and  clauses 
to  this  effect  are  common.  But  here  there  is  no  such  right  re- 
served; there  is  nothing  reserved  but  the  rent,  and  for  the  recovery 
of  that  the  plaintiff  must  resort  to  the  usual  remedies  for  the  re- 
covery of  rent  in  arrear.  A  ground  rent  reserved  upon  a  convey- 
ance in  fee  is,  in  Pennsylvania,  a  rent  service,  and  to  all  rent  ser- 
vices the  right  of  distress  is  incident  of  common  right.  The  assignee 
of  such  rent  has  the  same  right  of  distress,  there  being  no  reversion 
in  the  assignor  capable  of  being  retained  by  him  so  as  to  affect  the 
right  of  distress  by  the  assigned.  If  our  tenure  be  socage,  as  I  am 
inclined  to  think  it  is,  then  by  the  conveyance  of  the  rent  the  fealty 
passes,  and  to  fealty  distress  is  inseparably  incident.  Co.  Lit.  151. 
If  it  be  not  so,  yet  all  the  assignor  has  passes,  and  I  think  the  same 
result  follows.  Perhaps  also  there  may  be  other  remedies  for  the 
recovery  of  the  rent  if  the  defendant  is  liable  for  it. 

The  case  of  Bear  v.  Whisler,  3  Watts  144,  has  no  resemblance 
to  the  present.  That  decides  no  more  than  that  the  vendor  may 
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retain  a  lien  for  the  purchase-money,  notwithstanding  he  has  made 
a  deed;  on  the  face  of  the  deed  itself  it  appears  that  it  was  not  an 
absolute  deed,  but  in  the  nature  of  an  article  of  agreement,  by  which 
the  purchaser  was  to  take  the  land,  subject  to  the  payment  of  the 
purchase-money,  and  that  in  such  cases  the  vendor  may  still  sus- 
tain ejectment  to  enforce  payment  of  the  purchase  money. 

We  give  no  opinion  on  the  other  points  of  the  case.  We  simply 
decide  that  this  is  not  a  case  in  which,  even  if  the  rent  be  in  arrear, 
and  the  defendant  is  bound  to  pay  it  to  the  plaintiff,  ejectment  is 
not  the  proper  remedy  to  recover  it. 

Judgment  affirmed. 


Reed  against  Reed. 

A  testator  having  devised  all  his  real  estate,  charged  with  the  payment  of  an 
annuity  to  his  widow  and  several  legacies  to  his  brothers  and  sisters:  Held, 
that  upon  a  sale  of  the  estate  by  the  sheriff,  and  a  deficiency  of  the  proceeds 
to  pay  all  the  legacies  charged  upon  it,  the  annuity  of  the  widow  shall  not 
abate  with  the  other  bequests. 

In  Pennsylvania,  every  bequest  to  the  wife  is  conditional  by  force  of  the 
statute,  which  declares  that  every  legacy  to  her  shall  be  in  lieu  of  dower  if  the 
contrary  be  not  expressed;  and  thus  standing  as  if  a  surrender  of  her  dower  had 
been  expressly  prescribed  by  the  testator,  she  is  not  a  volunteer,  but  a  purchaser. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

Jane  Reed  against  Abner  Reed  and  others.  Alexander  Reed, 
by  his  last  will  and  testament,  thus  disposes  of  his  estate: 

"I.I  will  that  all  of  my  debts  and  funeral  expenses  be  paid  by 
my  executors  hereinafter  named  and  appointed. 

"  2.  I  give  and  bequeath  to  my  wife  Jane  the  ten  shares  of  stock 
which  I  hold  in  the  Juniata  Bank,  of  Pennsylvania,  during  her 
natural  life.  She  to  receive  the  interest  as  it  may  become  due 
during  that  time,  and  the  stock  at  her  decease  to  return  to  my  estate. 

"  3.  I  give  and  bequeath  to  my  brothers,  John  and  Abner  Reed, 
the  ten  shares  of  stock  which  I  hold  in  the  Centre  Bank,  of  Penn- 
sylvania, subject  to  any  instalments  which  may  be  paid  at  the  time 
of  my  decease. 

"  4.  I  give  and  bequeath  to  my  niece,  Mary  Steely,  daughter  to 
my  sister  Sarah,  one  bed  and  bedding — my  wife  to  have  the  first 
choice  of  all  my  beds  and  my  said  niece  the  second  choice. 

"  5.  I  give  and  bequeath  to  my  beloved  wife  Jane  the  one  half  of 
all  the  rest  and  residue  of  my  personal  and  moveable  estate.  In 
this  bequest  is  to  be  included  the  price  of  the  bed  and  bedding  of 
which  she  is  to  have  the  first  choice  before  mentioned. 

"  6.  I  give  and  devise  to  my  brothers,  Abner  Reed  and  John  Reed, 
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and  to  their  heirs  and  assigns,  as  tenants  in  common,  all  and  singu- 
lar my  lands  and  tenements  with  the  appurtenances,  they  paying 
equally  thereout  the  following  sums  to  wit: 

"  1.  To  my  wife  Jane  the  sum  of  130  dollars  yearly  and  every 
year  during  her  natural  life. 

"2.  To  my  brother  Andrew  Reed  the  sum  of  2400  dollars  to  be 
paid  him  as  follows,  to  wit:  1000  dollars  at  the  time  of  my  decease; 
500  dollars  at  the  expiration  of  three  years  after  my  decease;  200 
dollars  at  the  expiration  of  five  years  after  my  decease,  and  the 
sum  of  700  dollars  at  the  decease  of  my  wife,  Jane. 

"  3.  To  my  brother  Thomas  Reed  1333  dollars  and  33  cents,  as 
follows,  to  wit:  2G6  dollars  and  67  cents  one  year  after  my  decease; 
266  dollars  and  66  cents  two  years  after  my  decease;  266  dollars 
and  67  cents  four  years  after  my  decease,  and  533  dollars  and  33 
cents  at  the  death  of  my  wife  Jane. 

"4.  To  my  sister,  Sarah  Steely,  the  sum  of  133  dollars  and  33 
cents,  as  follows,  to  wit:  50  dollars  in  one  year  after  my  decease; 
one  half  of  the  residue  in  three  years  after  my  decease,  and  the 
residue  in  six  years  after  my  decease. 

"  5.  To  my  sister  Mary,  wife  of  John  Thompson,  the  sum  of  666 
dollars  and  67  cents,  as  follows,  to  wit:  266  dollars  and  67  cents  at 
my  decease;  266  dollars  and  66  cents  three  years  after  my  decease, 
and  133  dollars  and  33  cents  five  years  after  my  decease. 

"  6.  To  my  sister  Jane  the  sum  of  800  dollars,  whenever  she  may 
call  on  them  for  the  same,  which  said  several  sums  I  bequeath  to 
my  said  wife,  brothers,  and  sisters,  to  be  paid  as  aforementioned 
by  my  said  brothers  Abner  and  John  Reed,  out  of  the  land  and 
personal  property  herein  devised  and  bequeathed  to  them. 

"  7.  1  will,  devise,  and  bequeath  to  my  brothers  John  and  Abner 
Reed,  all  the  other  half  of  my  personal  and  moveable  property, 
and  all  the  rest  and  residue  of  my  real  and  personal  property,  to 
them,  their  heirs  and  assigns  forever. 

"8.  I  will,  devise,  bequeath,  and  direct,  that  in  case  any  of  the 
legatees  or  devisees  herein  before  mentioned,  should  die  in  my  life 
time,  or  before  they  receive  their  respective  legacies  and  devises, 
the  same  shall  go,  be  vested,  and  descend  according  to  the  last  will 
and  testament  of  such  devisee  or  legatee,  or  according  to  the  law 
of  the  laud,  in  the  same  manner  as  if  they  had  survived  me  and 
received  their  legacies  and  devises  in  their  lifetimes  respectively. 

"  9.  I  nominate  and  appoint  my  brother  Abner  Reed  and  my 
friend  Samuel  W.  Taylor,  of  Union  township,  Mifflin  county, 
executors  of  this  my  last  will  and  testament,  hereby  revoking  all 
others." 

The  devisees,  John  and  Abner  Reed,  were  sued  by  the  widow 
and  other  legatees,  for  the  annuity,  as  it  became  due,  and  their  res- 
pective legacies;  judgments  were  obtained,  the  land  levied  and  sold, 
and  the  proceeds,  4050  dollars,  brought  into  court  for  appropriation; 
and  the  question  arose,  whether  the  amount  due  to  the  widow  at 
the  time  of  the  sheriff's  sale,  and  the  legacies  to  the  other  lega- 


May  1840.]  OF  PENNSYLVANIA.  265 

[Reed  v.  Reed.] 

tees,  should  abate  rateably,  or  whether  the  widow  was  not  entitled 
to  the  whole  amount  due  her.  The  court  below  was  of  opinion 
that  the  widow  was  entitled  to  no  preference,  and  that  all  the  lega- 
cies should  abate  alike. 

This  was  the  subject  of  the  error  assigned. 

Benedict  and  Heed,  for  plaintiff  in  error,  cited  1  P.  Wms.  127; 
2  Ves.  417;  18  Law  Lib.  374:  17  Serg.  $•  Rawle  171;  8  Serg.  %> 
Raiole  279;  3  Penn.  Rep.  384;  4  Watts  397;  4  Whart.  221. 

Hale  and  Wilson,  contra,  cited  3  Jltk.  693;  4  Vern.  31 ;  1  Roper 
286;  2  Ves.  414;  Purd.  Dig.  565;  Act  of  1772,  sect.  7;  1  Roper 
421. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — If  this  legacy  is  specific,  as  I  take  it  to  be,  not 
being  payable  at  all  events,  but  out  of  a  particular  fund,  and  riot  by 
the  executor,  so  also  are  the  other  bequests  of  gross  sums  out  of  the 
same  fund;  but  as  specific  legacies  abate  as  to  each  other,  the  ques- 
tion stands  as  if  it  were  between  general  legatees. 

The  expressions  with  which  the  opinion  of  the  court  was  intro- 
duced in  Duncans.  Alt,  and  which  have  been  pressed  into  the  argu- 
ment here,  were  intended  to  mark  the  leading  principles  on  which 
foreign  courts  of  equity  have  proceeded  betwixt  those  who  stood  in 
the  same  degree  of  consanguinity;  for  in  that  case  the  question  lay 
between  children,  and  no  widow  was  involved  in  it,  either  as  a  pur- 
chaser or  a  beneficiary.  In  this,  the  widow  is  the  principal  party; 
and  she  stands  on  higher  ground  than  she  would  stand,  by  the  same 
terms  of  bequest,  in  England.  Viewing  the  annuity  merely  as  a 
gratuity,  a  chancellor  might  perhaps  think  the  testator  had  suffi- 
ciently discharged  his  duty  to  provide  for  her  by  giving  her  the  bank 
stock  and  a  third  of  the  personal  estate;  but  what  would  he  think, 
were  the  bequest  of  the  whole  coupled  with  a  condition  that  it  be 
accepted  as  an  equivalent  for  her  dower,  not  only  in  the  land  on 
which  it  is  charged,  but  in  all  his  lands  beside.  In  Burridge  v. 
Bradyl,  1  P.  Wms.  127,  Lord  Cowper  preferred  a  widow's  legacy 
given  expressly  on  that  condition;  and  in  Blower  v.  Morret,  2  Ves. 
420,  Lord  Hardwicke  did  the  same,  as  also  did  Lord  Gifford,  when 
master  of  the  rolls,  in  Heath  v.  Dendy,  1  Russell  543.  And  in 
Davenhill  v.  Fletcher,  Jlmb.  420,  it  was  very  properly  ruled  that 
the  preference  may  be  enforced,  though  the  legacy  exceed  the  value 
of  the  dower,  because,  as  a  purchaser  of  it,  the  testator  is  the  best 
judge  of  that.  In  these  cases  the  court  proceeded  on  the  ground 
that  the  relinquishment  of  the  widow's  right  at  law  entitles  her  to 
the  entire  benefit  of  her  legacy,  in  exclusion  of  every  one  else. 
Such  is  distinctly  the  English  rule  in  cases  of  expressly  conditional 
bequests.  In  Pennsylvania,  every  bequest  to  the  wife  is  conditional 
by  force  of  the  statute,  which  declares  that  every  legacy  to  her  shall 
ix. — x* 
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be  in  lien  of  dower,  if  the  contrary  be  not  expressed ;  and  thus 
standing  as  if  a  surrender  of  her  dower  had  been  expressly  pre- 
scribed by  the  testator,  she  is  not  a  volunteer,  but  a  purchaser — a 
feature  which  is  decisive  of  the  cause.  As  a  general  rule,  it  may 
be  said  that  equality  of  distribution  prevails  among  volunteers;  but 
children,  and  a  wife,  though  she  may  have  relinquished  nothing, 
are  looked  upon,  in  comparison  with  collaterals  and  strangers,  rather 
as  creditors,  for  whom  a  testator  is  bound  to  provide  by  the  ties  of 
parental  and  marital  duty.  They  are  called  creditors  in  Uvedale 
v  Halfpenny,  2  P.  Wms.  152;  Rigden  v.  Valier,  2  Ves.  258;  and 
Scott  v.  Scott,  2  Eden  461;  and  so  far  was  their  right  to  that  cha- 
racter carried  in  Bells  v.  Bells,  2  Finch  Ch.  S8,  that  under  a  trust 
to  raise  portions  and  maintenance  for  children,  and  money  to  pay 
debts,  the  maintenance  was  decreed  in  preference  to  the  debts. 
Thus  we  see  that  even  children  destitute  of  other  provision,  though 
they  are  volunteers  as  regards  each  other,  are  to  be  preferred  to 
collaterals,  because  there  is  nothing  in  the  case  to  rebut  the  pre- 
sumption of  a  natural  intent  to  provide  for  them  in  preference  to 
the  more  remote  kindred.  But  the  duty  of  provision  having  been 
satisfied  in  the  testator's  lifetime,  a  further  provision  by  will  is  a 
gratuity;  and  a  wife  or  child  stands,  in  regard  to  that,  on  a  level 
with  any  other  legatee.  Between  a  child  and  any  one  but  a  pur- 
chaser, therefore,  the  question  of  provision  may  be  an  important 
one;  but  a  widow  who  relinquished  her  dower  by  claiming  her 
husband's  testamentary  gift,  as  he  must  if  he  was  seised  of  an  estate 
of  inheritance,  stands  on  an  equity  which  is  superior  even  to  that 
of  a  destitute  child;  and  being  entitled  to  preference  over  children, 
she  is  necessarily  entitled  to  it  over  brothers  and  sisters. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Byers  against  Mullen. 

In  an  action  of  covenant  upon  an  agreement  for  the  purchase  and  sale  of  land, 
in  which  it  appeared,  that  the  vendor  has  executed  and  delivered  a  deed  of  con- 
veyance, and  receipt  for  the  purchase-money,  in  pursuance  of  his  covenant,  it 
was  held,  that  he  is  not  thereby  precluded  from  a  recovery,  upon  proof,  that  the 
vendee  had  not  complied  with  the  covenant  on  his  part,  by  payment  of  the  con- 
sideration. 

Quere: — Whether  in  an  action  to  which  the  personal  representative  of  a  de- 
ceased debtor,  whose  estate  is  insolvent,  is  a  party,  a  creditor  of  that  estate  is  a 
competent  witness. 

ERROR  to  the  common  pleas  of  Bedford  county. 

This  was  an  action  of  covenant  by  George  Burd,  surviving  ex- 
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editor  of  Frederick  Byers,  deceased,  against  George  Mullen,  upon 
an  article  of  agreement  for  the  purchase  and  sale  of  several  tracts 
of  land. 

At  the  outset  of  the  trial,  it  appeared  that  Byers,  the  vendor,  had 
executed  and  delivered  a  deed,  with  general  warranty  for  the  land 
sold  by  him,  which  contained  a  receipt  for  the  purchase-money;  and 
was  a  full  compliance  on  his  part;  and  in  this  action  he  sought  to 
recover  from  the  vendee  upon  a  breach  of  the  covenant  on  his  part, 
in  not  complying  with  its  terms,  by  the  payment  of  the  considera- 
tion-money. 

The  court  below  was  of  opinion,  that  the  execution  and  delivery 
of  the  deed  and  acknowledgment  of  the  payment  of  the  purchase- 
money  by  the  vendor,  was  an  extinguishment  of  the  articles  of 
agreement,  and  conclusive  evidence,  that  the  purchase-money  was 
paid  or  security  taken  for  it,  and  therefore  rejected  all  evidence  of 
a  breach  by  the  vendee. 

This  opinion  was  assigned  for  error. 

Cline,  for  plaintiff  in  error,  cited  15  Serg.  <$•  Raivle  195;  5 
Watts  442;  2  Penn.  Rep.  530;  8  Serg.  Sf  Rawle569-,  3  Rawle 
346;  3  Whart.  325;  4  Watts  405. 

Barclay,  for  defendant  in  error,  cited  1  Stark.  105;  3  Watts 
110,  124:  7  Serg.  $  Raivle  60;  10  jQhns.  297. 

The  opinion  of  the  Court  was  delivered  by 

HUSTON,  J. — Frederick  Byers  and  George  Mullen  on  the  30th  of 
October  1818,  entered  into  articles  of  agreement,  by  which  it  was 
stated  that  Byers  had  sold  to  Mullen  a  certain  tract  of  land,  describ- 
ing it,  for  the  sum  of  6500  dollars,  to  be  paid  as  follows: — "The 
said  Frederick  is  to  take  a  plantation,  which  the  said  George  bought 
of  David  M'Vicker,  containing  211  acres,  at  three  thousand  dollars, 
with  a  clear  deed  clear  of  all  incumbrances;  with  full  possession  on 
the  first  of  April  next,  and  an  improvement  right  for  a  place  or 
tract  of  land,  whereon  Thomas  M'Gibbons  lives,  for  400  acres  more 
or  less,  for  1000  dollars;  with  an  exception,  if  the  said  George 
pays  the  1000  dollars  within  eighteen  months  from  this  date.  The 
said  George  is  to  have  the  last  place  for  one  year,  and  the  new 
ground  for  two  crops,  by  putting  a  good  fence  round  all  the  cleared 
land,  staked  and  ridered  at  least  eight  feet  high.  The  said  George 
is  also  to  pay  2500  dollars,  money  to  be  paid,  all  which  appears  due 
after  our  settlement  on  the  judgments,  and  the  remainder  to  my- 
self if  there  is  any  coming;  if  not  the  said  Frederick  is  to  pay  him- 
self," &c.  &c. 

This  suit  was  an  action  of  covenant  on  these  articles  of  agree- 
ment, in  order  to  recover  this  sum  of  2500  dollars,  or  so  much  of  it 
as  had  not  been  paid  on  judgments  against  Frederick  Byers.  This 
case  in  one  shape  or  another,  has  been  in  this  court  before;  as  no 
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evidence  was  received  by  the  court  below,  we  can  only  say  it  was 
stated  that  Frederick  Byers  was  much  indebted,  and  property  of 
his  was  sold  by  George  Mullen,  then  sheriff  of  Bedford  county,  to 
an  amount  exceeding  6000  dollars.  It  being  supposed  that  some 
judgments  would  not  be  satisfied  by  that  sale,  it  was  provided  by 
the  above  article,  that  George  Mullen  was  to  apply  part  or  the 
whole  sum  of  2500  dollars  to  discharge  such  judgments,  and  it  is 
charged  that  he  did  not  do  so. 

The  plaintiff,  to  show  compliance  with  the  contract  on  the  part 
of  Byers,  showed  from  the  recorder's  office,  a  deed  from  F.  Byers 
to  George  Mullen,  for  the  tract  he  was  to  convey,  dated  14th  Janu- 
ary 1819.  In  this  deed,  and  at  the  foot  of  it,  was  a  receipt  for  the 
6500  dollars,  in  full  of  the  consideration."* 

The  plaintiff  then  called  Peter  Moury,  and  by  him  offered  to 
prove,  that  after  the  execution  and  delivery  of  the  above  deed, 
George  Mullen  stated  to  the  witness,  that  he,  Mullen,  still  was 
bound  to  pay  off  certain  judgments  which  bound  the  land,  £c.  De- 
fendant called  a  witness,  and  by  him,  arid  by  other  evidence,  proved, 
that  the  estate  of  Byers,  who  was  dead,  was  indebted  to  the  father 
of  the  witness,  also  deceased,  so  that  Byers'  estate  was  indebted  to 
the  witness  as  one  of  the  heirs,  and  that  witness  had  said  in  his 
father's  lifetime,  that  the  only  hope  of  getting  paid  by  Byers'  estate, 
depended  on  the  success  of  this  suit,  and  objected  to  the  witness;  it 
was  admitted,  the  estate  of  Byers  was  insolvent.  The  witness  then 
executed  a  release,  but  was  still  rejected  by  the  court.  It  is  under- 
stood, not  because  of  informality  or  defect  in  the  release,  but  on  the 
ground,  presently  to  be  stated,  as  reason  for  rejecting  other  testi- 
mony. On  examining  authorities,  as  to  whether  a  creditor  of  a 
suitor  may  be  a  witness  to  increase  the  funds  of  his  debtor,  it  would 
seem  the  law  is  not  clearly  settled,  either  in  our  own  courts  or  else- 
where; general  positions  are  found  stated  by  judges  and  writers, 
some  of  which  would  admit,  and  others  would  exclude  such  wit- 
ness; I  should  incline  to  admit  him,  unless  he  had  some  contract  or 
agreement  to  receive  a  part  of  the  money  sued  for.  Where  the 
money,  as  in  this  case,  goes  to  an  executor  who  is  bound  to  apply 
it  in  a  legal  course  of  administration,  the  interest  of  the  creditor  is 
not  direct;  it  may  or  must  depend  on  one  or  more  contingencies; 
but  it  is  not  necessary  to  decide  this  now;  we  see  no  objection  after 
the  release. 

Plaintiff  then  called  a  witness  to  the  deed  above  mentioned,  who 
could  not  recollect  whether  any  bonds  or  other  writings  were  exe- 
cuted at  the  same  time  or  not;  and  also  called  some  witnesses  who 
were  not  objected  to,  to  prove  acknowledgments  by  Mullen,  that 
he  was  bound  to  pay  off  certain  judgments  against  Byers, — this 
long  after  the  deed. 

The  plaintiff  then  offered  to  show  that  certain  judgments  existed 
on  the  docket  of  the  court  of  common  pleas  of  Bedford  county 
against  Frederick  Byers,  at  the  date  of  the  argument,  and  to  follow 
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it  up  by  showing  how  those  judgments  had  been  satisfied,  and  that 
1hey  were  not  satisfied  by  George  Mullen,  the  defendant,  accord- 
ing to  his  agreement  with  the  plaintiff,  but  have  been  chiefly  or 
altogether  paid  out  of  the  proceeds  of  the  sales  of  Frederick  Byers's 
property  by  the  sheriff,  made  since  the  deed. 

This  being  objected  to,  the  court  decided,  that  the  deed  of  con- 
veyance from  Byers  to  Mullen,  without  noticing  the  judgments 
used  with  general  warranty,  raises  a  legal  presumption,  that  the 
articles  of  agreement,  on  which  this  suit  is  brought,  are  extinguished, 
and  that  the  money  had  either  been  paid  or  security  was  taken  for 
it.  That  the  evidence  given  of  the  admissions  of  Mullen,  made 
afterwards,  that  there  were  judgments  on  the  property  which  he 
was  to  pay,  did  not  rebut  nor  tend  to  rebut  this  presumption,  be- 
cause the  security  which,  it  is  presumed,  was  taken,  would  pro- 
perly be  a  bond,  covenant  or  engagement  of  some  kind,  to  pay  the 
judgments;  the  court  therefore  reject  the  said  evidence.  To  this 
exception  was  taken. 

Then  followed  four  or  five  other  bills  of  exceptions,  to  offers 
made  to  show  by  the  records  and  executions  and  receipts,  that  G. 
Mullen  had  paid  in  1820  one  of  these  judgments,  or  at  least  154 
dollars  and  92  cents  on  it;  also  to  prove  that  G.  Mullen  had  paid 
a  judgment  of  Jacob  Bossert  against  F.  Byers  after  receiving  his 
deed. 

Also  to  prove  that  G.  Mullen,  sometime  after  receiving  his  deed 
from  Byers,  offered  to  convey  the  M'Vicker  tract,  and  did  convey 
it  by  direction  of  Byers  to  Moury. 

Also  to  prove  that,  as  late  as  1833,  Mullen  offered  to  convey  to 
Mr  Burd,  the  executor  of  Byers,  the  tract  mentioned  in  the  articles 
of  agreement  as  held  by  improvement,  and  some  other  things,  all 
tending  to  the  same  effect,  and  all  rejected  on  the  same  ground,  as 
is  understood,  as  mentioned  above. 

We  find  in  Smith  v.  Evans,  6  Bin.  102,  a  decision,  that  on  arti- 
cles for  the  sale  of  three  tracts  as  containing  991  acres,  and  after- 
wards without  asking  a  survey,  accepting  a  deed  for  the  same  three 
tracts,  and  giving  bonds  and  mortgage  for  the  price,  the  argument 
so  far  as  respects  quantity  is  closed,  both  parties  consenting  to  take 
the  chance  as  to  quantity. 

And  we  have  a  succession  of  cases  all  arising  as  to  quantity,  and. 
all  decided  in  the  same  way;  but,  in  some  or  all,  with  the  restric- 
tion that  there  is  no  fraud,  or  not  so  great  a  difference  in  quantity 
as  to  show  there  must  have  been  mistake. 

In  9  Serg.  $  Rawle  78,  it  is  laid  down,  that  a  conveyance  exe- 
cuted in  pursuance  of  articles,  is  to  be  considered  as  the  final  agree- 
ment of  the  parties,  where  it  varies  from  the  articles,  if  there  is  no 
fraud  or  misconception. 

Of  course  if  there  be  fraud  or  misconception  it  would  be  other- 
wise; and  this  is  always  proved  by  circumstances  or  parol  evi- 
dence. 
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In  13  Serg.  <$•  Raivle,  the  above  doctrine,  that  the  deed  was  to 
be  considered  the  final  conclusion  of  the  matter,  as  to  quantity,  yet 
that  this  presumption  ought  to  be  rebutted  by  parol  evidence.  The 
cause  went  back. 

In  14  Serg.  fy  Raivle  296,  it  came  up  again  and  on  parol  evi- 
dence, the  defendant  had  an  abatement  of  money  for  the  quantity 
deficient. 

In  Baily  v.  Snyder,  13  Serg.  4*  Rawle  162,  it  is  again  said  the 
deed  is  conclusive  only  when  all  is  fair. 

There  is  another  class  of  cases  in  which,  by  the  articles,  other 
things  are  to  be  done,  besides  executing  a  deed;  and  in  8  Serg.  4* 
Rawle  569,  we  find  it  decided,  that  when  the  deed  is  only  the 
fulfilment  in  part  of  the  articles,  they  are  not  merged  in  the  deed, 
though  it  is  executed  and  delivered  and  accepted.  The  common 
pleas  had  refused  to  admit  the  articles  of  agreement  in  evidence. 
This  court  say,  by  the  then  chief  justice,  "  until  the  articles  were 
laid  before  the  court  and  jury,  would  it  be  possible  to  decide  what 
would  be  the  equity  of  the  case,  between  the  parties."  This  case 
is  fully  recognised  by  the  present  chief  justice.  1  Rawle  385.  Now 
reading  the  articles  does  not  decide  whether  they  have  been  corn- 
plied  with.  The  non-compliance,  the  breaches  are  proved  by  other 
evidence,  and  whatever  will  prove  breaches,  must,  if  otherwise 
legal  testimony,  be  admitted. 

I  shall  cite  but  one  more  case,  Lee  v.  Deem,  3  WJiart.  325. 
That  case  considers  the  subject  deliberately — the  agreement,  though 
in  writing,  was  not  under  seal — a  deed  had  been  made  and  ac- 
cepted, and  bonds  and  a  mortgage  given,  and  these  paid.  After 
all  this,  the  vendee  sued  and  recovered,  because  the  deed  was  not 
a  compliance  with  the  agreement.  The  position  that  the  deed  must 
be  taken  as  the  final  agreement  of  the  parties,  and  that  it  put  an 
end  to  all  previous  agreements,  was  urged;  and  it  was  shown  that 
a  small  want  of  confidence  between  the  parties  would  have  detected 
and  prevented  the  frauds;  but  this  court  approved  of  and  confirmed 
the  decisions  and  judgment  of  the  district  court,  and  there  was  a 
recovery  of  more  than  one  half  of  the  price  of  the  land. 

There  was  a  time  when  a  paper  under  seal  was,  in  a  court  of 
law,  as  sacred  as  a  record;  nothing  could  be  averred  against  it, 
except  that  it  was  not  the  deed  of  the  party,  or  that  the  execution 
was  procured  by  fraud  or  imposition.  It  was  found  that  this  was 
productive  of  great  injustice,  and  when  to  this  was  added  that 
nothing  but  a  strictly  literal  compliance  could  be  pleaded  against  it, 
a  court  of  chancery  interfered  and  granted  relief  wherever,  in  equity 
and  good  conscience,  it  ought  to  be  granted — the  civil  jurisdiction 
of  chancery  was  originally  founded  on  this.  Without  the  inter- 
ference of  chancery,  says  Lord  Redesdale,  the  common  law  would 
have  become  an  intolerable  grievance. 

By  acts  of  parliament  and  other  causes,  some  changes  have  taken 
place  in  courts  of  law  in  England.  The  absence  of  a  court  of  chan- 


May  1840.]  OF  PENNSYLVANIA.  271 

[Byers  v.  Mullen.] 

eery  and  long  usage  have  given  to  our  courts  authority  to  inquire 
into  the  truth  and  justice  of  the  case.  Unless  all  the  business  of 
all  the  world  is  to  be  evidenced  by  writings,  and  all  fraud,  mistake 
or  imposition  in  those  writings  or  in  the  compliance  with  them,  is 
to  be  rejected,  we  must,  to  attain  justice,  receive  evidence  of  what 
was  done  and  said  when  it  was  doing  and  of  what  was  not  done; 
and  these  matters,  like  all  other  facts,  may  be  proved  by  those  pre- 
sent or  by  other  writings  or  confessions  of  the  party. 

But  in  this  case  the  deed  given  in  evidence  shows,  that  Byers 
performed  his  part  of  the  contract,  but  says  nothing  and  proves 
nothing  as  to  whether  Mullen  performed  his  or  any  part  of  it.  That 
Mullen  had  performed  his  may  be  presumed,  because  a  man  of 
sense  would  not,  in  ordinary  cases,  deliver  a  deed  unless  on  consi- 
deration performed  or  secured;  but  this  is  only  presumption,  and, 
like  other  presumptions,  may  be  removed  by  proof  how  the  facts 
were;  besides,  in  this  case,  the  argument  shows  that  much  might 
or  must  be  done  by  Mullen  after  he  got  his  deed.  It  was  to  be 
ascertained  what  judgments  against  Byers  would  remain  unsatis- 
fied after  applying  the  proceeds  of  the  property  sold  by  Mullen  as 
sheriff.  Mullen  was  then  to  pay  off  those  judgments,  or  twenty- 
five  hundred  dollars  towards  them;  and,  if  they  did  not  amount  to 
so  much,  he  was  to  pay  the  balance  to  Byers.  The  articles  do 
not  purport  that  all  this  was  to  be  done  before  or  at  the  execution 
of  the  deed  by  Byers.  It  is  not  within  the  letter  or  meaning  of 
the  articles,  that  the  delivery  of  a  deed  by  Byers  should  be  the 
final  completion  or  evidence  of  the  final  completion  of  this  com- 
plicated contract.  To  consider  it  so  would  be  contrary  as  well  to 
the  plain  expressions  as  the  evident  meaning  of  the  parties.  I  do 
not  mean  to  say  whether  the  conduct  of  Mullen  has  been  fair  or 
not,  but,  if  it  has  not  been  fair,  every  principle  of  law  and  equity 
will  concur  in  permitting  the  other  party  to  prove  wherein  he  has 
failed  on  his  part. 

The  last  case  cited  is,  in  every  respect,  stronger  than  this.  The 
plaintiff  has  a  right  to  prove  in  what  respects  Mullen  has  failed  to 
perform  his  part  of  this  contract,  and  to  recover  against  him  unless 
he  can  prove  compliance  on  his  part,  or  some  justification  of  his 
refusal  to  comply;  and,  under  the  terms  and  meaning  of  the  article 
of  agreement,  the  delivery  of  the  deed  only  proves  that  Byers  has 
performed  his  part,  but  it  in  no  respect  interferes  with  proof,  if  such 
can  be  made,  that  Mullen  has  failed  in  whole  or  in  part  to  perform 
what  he  agreed  to  do  in  satisfaction  of  his  engagements  to  Byers. 

There  was  error  in  rejecting  the  evidence  mentioned  in  the  seve- 
ral bills  of  exceptions. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Herbein  against  The  Railroad  Company. 

In  a  proceeding  against  a  railroad  company  to  recover  damages  for  injury  done 
to  the  lands  of  an  individual,  costs  are  not  recoverable  unless  given  by  the  sta- 
tute, which  provides  the  remedy. 

ERROR  to  the  common  pleas  of  Berks  county. 

Samuel  Herbein  against  the  Philadelphia  and  Reading  Railroad 
Company. 

Venire  to  assess  damages  upon  the  lands  of  the  plaintiff,  caused 
by  the  construction  of  the  Philadelphia  and  Reading  Railroad 
through  the  same. 

November  10, 1838,  petition  presented,  and  on  due  proof  of  notice, 
venire  awarded  to  the  sheriff  of  Berks  county  according  to  law. 
November  10,  1838,  venire  issued.  December  22,  1838,  proceed- 
ings of  inquest  filed,  finding  for  plaintiff,  Samuel  Herbein,  the  sum 
of  nine  hundred  and  seventy-five  dollars  damages;  January  1 6, 1839, 
on  motion  of  David  F.  Gordon,  Esquire,  confirmed  nisi.  May  14, 
1839,  the  court  decree  that  the  defendant  pay  the  plaintiff  the  bill 
of  costs  of  witnesses,  on  his  part,  as  has  been  taxed  by  the  protho- 
notary. 

Strong,  for  plaintiff  in  error,  contended  that  the  court  erred  in 
decreeing  costs  to  the  plaintiff,  and  cited  Pam.  Laws  of  1S32-3, 
page  144,  sec.  4;  2  Whart.  275. 

Hoffman,  for  defendant  in  error,  cited  8  Watts  243. 

PER  CURIAM. — We  are  compelled  to  believe  that  the  case  of  the 
Philadelphia  and  Norristown  Railroad  v.  Johnson,  was  not  cited  in 
the  court  below;  for  it  is,  in  all  particulars,  the  case  before  us,  and 
it  certainly  would  not  have  been  disregarded.  To  the  omission  of 
the  counsel,  therefore,  is  to  be  attributed  the  necessity  of  an  appeal 
to  this  court. 

Judgment  reversed  for  the  costs  of  witnesses,  and  affirmed  for 
the  residue. 
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Weakly  against  Bell  &  Sterling. 

In  an  action  by  an  endorsee  against  an  endorser,  it  is  not  necessary  that  the 
plaintiff  should  prove  either  the  intermediate  or  prior  endorsements,  to  enable  him 
to  give  the  note  in  evidence  to  the  jury. 

The  defendant's  admission  of  his  endorsement  would  operate  as  an  admission 
of  the  signatures  of  the  maker  and  of  all  prior  endorsers;  and  it  would  bind 
him  even  if  the  note  and  the  prior  endorsements  had  been  forged. 

A  notice  of  protest  sent  through  the  medium  of  the  post  office  is  sufficient  to 
charge  the  endorser,  but  the  fact  of  putting  the  letter  into  the  post  office  must  be 
positively  proved,  and  without  such  proof  it  is  error  in  the  court  to  submit  it  to 
the  jury. 

A  notice  of  protest  sent  by  mail  and  directed  to  the  town,  which  is  the  seat  of 
justice  of  the  county  in  which  the  endorser  resides,  is  sufficient,  although  it  be 
proved  that  there  was  a  post  office  nearer  to,  and  within  a  short  distance  of  his 
residence  and  where  he  usually  got  his  letters. 

The  taking  of  a  new  note  of  equal  degree,  either  from  the  debtor  himself  or 
from  a  stranger,  at  the  instance  of  the  debtor,  is  not  an  extinguishment  of  the 
first  note,  nor  will  it  release  any  endorser  of  the 'same,  unless  the  holder  agreed 
to  accept  the  new  note  in  satisfaction,  or  to  give  time  for  the  payment  of  the 
first  note. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  debt  by  Bell  &  Sterling  against  James 
Weakly,  founded  on  a  promissory  note,  dated  the  8th  of  October 
1821,  for  270  dollars,  at  three  months,  drawn  by  Gray  &  CaufFman 
to  Richard  H  Hall,  payable  at  the  Carlisle  Bank,  endorsed  "  R.  H. 
Hall,  James  Weakly,  R.  H.  Hall,  again,  Bell  &  Sterling,  and  Bell 
&  Horner." 

The  handwriting  of  the  defendant,  James  Weakly,  having  been 
admitted,  the  plaintiff  offered  the  note  in  evidence,  to  which  the 
defendant  objected:  1st.  Without  proof  of  the  handwriting  of  the 
other  endorsers,  no  title  to  the  note  is  shown  to  be  in  the  plaintiffs. 
2dly.  The  note  offered  is  not  the  one  described  in  the  statement, 
there  being  other  endorsers  on  it  than  those  mentioned.  The  court 
overruled  the  objections  and  sealed  a  bill  of  exceptions.  The  cer- 
tificate of  protest  was  thus:  "  I  left  notice  of  the  non-payment 
thereof  at  the  post  office  in  Carlisle,  one  directed  to  I.  Andrews, 
Esquire,  Cashier,  Philadelphia;  one  for  R.  H.  Hall,  and  one  for 
Bell  &  Sterling,  same  place;  one  for  Bell  &  Horner,  and  one  for 
James  Weakly  with  this  protest."  The  notary  testified  that  the 
notices  were  all  enclosed  in  one  and  directed  to  I.  Andrews,  Cashier, 
Philadelphia. 

The  plaintiffs  then  offered  in  evidence  the  deposition  of  James 
Heli,  which  contained  this  clause:  "On  the  17th  of  January  1832, 
he  caused  to  be  put  into  the  post  office,  at  the  request  of  Bell  & 

IX. T 
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Sterling  at  Philadelphia,  a  letter  from  the  said  Bell  &  Sterling  to 
James  Weakly,  directed  to  him  at '  Walnut  Bottom,  near  Carlisle, 
Pa./  a  copy  of  which  is  now  taken  from  the  letter  book  and  at- 
tached to  this  deposition.  That  to  the  best  of  deponent's  know- 
ledge this  letter  was  put  into  the  post  office,  for  he  is  not  aware  of 
any  neglect  having  ever  occurred  in  the  store  of  this  kind.  It  was 
the  same  day  they  received  notice." 

This  part  of  the  deposition  was  objected  to  as  insufficient  evi- 
dence of  notice;  and  to  support  the  objection  the  defendant  proved 
that  there  were  two  other  James  Weaklys  in  Cumberland  county, 
and  nearer  to  Carlisle  than  the  defendant,  who  resided  ten  miles  off, 
and  had  a  post  office  called  "Dickinson"  within  one  mile  of  his 
residence  and  on  the  Walnut  Bottom  road;  that  there  was  no  post 
office  called  "Walnut  Bottom."  The  court  overruled  the  objections 
and  sealed  a  bill  of  exceptions. 

The  defendant  then  gave  in  evidence  two  notes  of  John  Gray  to 
Bell  &  Sterling,  the  plaintiffs,  dated  the  15th  of  January  1833,  for 
331  dollars  61  cents  each,  at  fifteen  and  thirty  days;  and  John  Gray 
being  sworn  as  a  witness,  said  that  these  notes  were  given  for  the 
note  on  which  this  suit  was  brought  and  others,  and  that,  when 
given,  the  plaintiffs  had  agreed  to  give  up  the  first  notes,  but  after 
they  obtained  the  notes  they  refused  to  give  the  others  up,  and  he 
did  not  insist  upon  it,  because  he  was  from  home  and  was  afraid 
of  being  arrested.  Other  witnesses,  who  were  present  at  the  trans- 
action, testified  that  the  agreement  was  that  the  second  notes  were 
taken  as  collateral  security,  and  not  in  extinguishment  of  the  notes 
of  Gray  &  Cauffman. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  If  the  jury  believe  that  the  note  of  Gray  &  Cauffman,  on 
which  suit  is  brought,  became  due  on  the  llth  of  January  1832, 
and  afterwards,  15th  of  January  1833,  Bell  &  Sterling  took  two 
other  notes  from  Gray  for  this  note,  together  with  another,  and  a  debt 
of  85  dollars,  due  by  Gray  &  Cauffman,  with  which  the  endorsers 
had  nothing  to  do,  and  made  those  notes  payable  at  future  days, 
and  this  suit  was  not  brought  till  August  term  1836,  the  plaintiffs 
cannot  recover  in  this  suit. 

2.  If  the  facts  above  stated  be  true,  and  the  jury  believe  that 
Gray  &  Cauffman  had  property  during  the  whole  winter  of  1832, 
1833,  and  summer  of  1833,  out  of  which  the  money  might  have 
been  made,  the  plaintiff  cannot  recover  in  this  suit. 

3.  If  the  jury  believe  that  Bell  &  Sterling  endorsed  the  note  on 
which  suit  is  brought,  to  Bell  and  Homer,  who  endorsed  the  same 
to  J.  Andrews,  who  sent  the  same  to  the  Carlisle  bank  for  collec- 
tion, where  the  same  was  protested,  as  certified  by  the  notary  pub- 
lic, and  returned  to  J.  Andrews,  cashier:   that  the  legal  title  to 
the  said  note  thereby  vested  in  Bell  &  Homer,  or  in  J.  Andrews, 
ai.d  therefore  the  plaintiff  cannot  recover  in  this  suit  withot  proof 
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that  Bell  and  Sterling  have  paid  the  money  to  Bell  &  Homer,  or  J. 
Andrews. 

4.  If  the  jury  believe  that  defendant  resided  within  half  a  mile 
of  a  regularly  established  .post  office  called  "Dickinson,"  on  the 
17th  of  January  1832:  that  the  notice  of  protest  sent  to  him,  directed 
to  Walnut  Bottom,  near  Carlisle,  the    said  Carlisle  being  at  the 
time  a  regularly  established  post  office,  ten  miles  from  where  James 
Weakly  resided,  and  that  there  were  two  other  James  Weaklys 
living  near  to  Carlisle,  one  four  and  the  other  five  miles  from  it, 
that  it  is  not  such  a  notice  as  the  law  requires  to  make  an  endorser 
liable,  particularly  if  no  notice  has  been  given  to  defendant  to 
produce  the  letter,  that  he  might  make  his  answer  to  such  call. 

5.  The  evidence  of  the  fact,  that  a  notice  was  given  to  James 
Wheatly,  is  not  legal  evidence,  the  proof  not  having  been  made  by 
the  person  who  put  the  letter  in  the  post  office,  if  such  letter  ever 
was  put  in. 

Whereupon  the  court  charged  the  jury  as  follows: 
First  and  second  points  read.  If  these  are  the  facts,  this  would 
be  the  law.  This  seems  to  constitute  a  prominent  part  of  the  de- 
fence; it  should  be  inquired  into  by  the  jury  with  care.  The  ori- 
ginal note  on  which  this  suit  is  brought,  was  given  by  Gray  &  Cauff- 
rnan.  It  bound  them  jointly  and  severally.  It  had  two  endorsers 
upon  it,  R.  H.  Hall  and  James  Weakly.  It  fell  due  in  January  1832, 
and  was  protested  for  non-payment.  These  positions  are  not  dis- 
puted. But  it  is  said  that  in  January  1833,  a  year  after  the  protest, 
the  two  other  notes  referred  to  were  taken  by  Bell  &  Sterling  for 
the  same  debt.  Now  the  point  for  inquiry  is,  were  these  latter  notes 
taken  by  Bell  &  Sterling  from  John  Gray  in  lieu  of  the  first — in  sub 
stitution  of  it?  or  were  the  latter  notes  taken  as  a  collateral  secu- 
rity— an  additional  means  of  obtaining  the  money.  In  the  one 
case,  they  would  defeat  the  plaintiff's  right:  in  the  other,  not. 
Where  a  man  holds  two  distinct  securities  for  the  same  debt,  he 
may  sue  on  either  or  on  both,  until  he  gets  satisfaction.  John  Gray 
stated,  that  in  the  first  stipulation  between  him  and  Bell  &  Sterling, 
in  Philadelphia,  it  was  his  understanding  that  he  was  to  get  up 
the  old  notes.  That,  as  he  understood  it,  was  his  agreement.  Two 
witnesses  (Heli  and  Homer),  who  say  they  were  present, and  who  are 
represented  by  the  testimony  as  of  good  character,  state  that  the 
notes  taken  in  1833,  were  not  in  lieu  of  the  present  note,  but  were 
taken  as  a  collateral  security.  John  Gray  also  testifies,  that  when 
he  had  executed  the  two  subsequent  notes,  Bell  &  Sterling  then 
refused  to  give  up  the  present  one,  but  held  it  still,  as  a  collateral 
security.  That  he  objected  to  it,  but  it  was  insisted  on  by  them, 
and  he  had  to  submit.  Suppose  all  the  witnesses  equally  credible, 
it  is  important  for  the  jury  to  look  to  the  circumstances  stated,  and 
which  are  not  disputed.  John  Gray  states  that  he  and  CaufTman 
owed  the  present  note.  He'wasin  Philadelphia.  It  had  been  then 
due  and  under  protest  for  a  year.  He  says  he  was  threatened  by 
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Bell  &  Sterling  with  the  sheriff — with  being  arrested  in  Philadel- 
phia, and  compelled  there  to  answer.  That  he  felt  as  if  he  was  in 
a  difficulty,  and  only  assented  to  give  the  two  notes  referred  to  from 
the  necessities  of  the  case.  He  admits  that  he  represented  to  the 
plaintiffs,  in  the  interview  between  them,  that  he  was  a  man  of  pro- 
perty; that  upon  the  payment  of  all  his  debts  he  would  have  a  large 
surplus  left.  He  states  that  he  did  not  like  to  have  his  notes  pro- 
tested: that  he  certainly  would  not  if  he  could  help  it.  The  other 
witnesses  say,  he  alleged  he  had  never  allowed  a  note  of  his  to  be 
protested.  Is  it  more  likely,  under  these  circumstances,  that  the 
plaintiffs  were  seeking  to  strengthen  their  security,  or  were  willing 
to  release  it  ?  As  a  question  of  fact,  is  it  more  probable  that  the 
two  witnesses  are  right  in  saying  the  notes  taken  were  additional, 
collateral  security,  and  not  in  substitution  of  the  former,  or  that  they 
were  willing  to  release  Cauffman,  and  Hall  and  Weakly,  and  to  take 
Gray  alone  for  the  debt.  As  the  evidence  strikes  my  mind,  it  ap- 
pears much  more  likely,  from  the  admitted  facts,  that  the  plaintiffs 
were  rather  seeking  to  strengthen  their  security  than  to  give  up  a 
part  of  it;  and  that  very  probably  they  abstained  only  from  suing 
Gray  at  the  time  in  the  city,  on  his  engagement  to  pay  the  debt  in 
fifteen  or  thirty  days.  And  if  the  jury  find  this  to  be  so,  from  the 
evidence,  and  that  this  was  a  new  additional  security,  it  affords  no 
defence  to  this  action.  The  plaintiffs  had  a  right,  in  such  case,  to 
retain  them  until  satisfaction  was  obtained. 

Third  point.  If  the  legal  title  to  the  note  in  question  was  in  Bell 
&  Homer  when  the  suit  was  brought,  or  if  it  was  not  in  the  plain- 
tiffs, of  course  they  cannot  recover.  But  we  are  to  take  the  case 
as  it  appears  from  the  whole  of  the  evidence  upon  this  trial.  It  is 
admitted  that  James  Weakly  endorsed  the  note,  payable  by  Gray 
&  Cauffman  to  Hall.  Hall  had  endorsed  it  before  him.  The  suit 
is  brought  by  Bell  &  Sterling,  as  plaintiffs.  They  have  declared  upon 
the  note  as  due  to  them  as  endorsee.  They  bring  forward  the  note  as 
theirs:  they  give  it  in  evidence.  They  disclaim  the  subsequent  endorse- 
ments, and  declined  giving  them  in  evidence,  stating  that  they  had  the 
right  to  strike  them  out.  We  think  we  may  consider  them  as  stricken 
out,  as  the  plaintiffs,  as  holders  of  the  notes,  have  the  entire  controul 
of  them.  It  is  not  necessary  to  prove  the  delivery  of  the  note  to 
Bell  &  Sterling.  The  original  payee  having  endorsed  it,  by  merely 
writing  his  name  on  the  back,  and  James  Weakly  having  added 
his  general  endorsement,  the  plaintiffs  might  have  filled  up  the 
endorsement,  making  it  payable  to  them.  This  was  its  legal  import, 
and  it  was  not  necessary  it  should  be  so  filled  up.  Bell  &  Sterling, 
as  holders  of  the  note,  had  the  right  to  pass  over  intermediate 
endorsements  between  Weakly  and  them,  if  there  was  no  injustice 
or  impropriety  appearing  to  arise  from  such  a  proceeding.  If  these 
are  the  facts,  there  is  nothing  in  the  law  to  defeat  plaintiffs  right  to 
recover  under  this  point. 

Fourth  and  fifth  points  read.     We  cannot  charge  the  jury  that 
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the  circumstances  referred  to  in  these  two  points  are,  in  law,  a  bar 
to  the  present  suit.  The  facts  referred  to  are  selected  from  others  in 
evidence,  and  only  present  a  part  of  the  case. 

The  charge  gives  a  statement  of  the  law  in  the  city,  its  strictness, 
&c.,  and  says,  "such  is  not  the  law  in  the  country:  explains  the 
object  of  notice,  &c.  In  the  country  it  is  mainly  a  question  of  fact, 
and  asks,  was  there  unnecessary  delay  or  neglect?  If  not,  you  have 
a  right  to  conclude,  in  law,  that  such  notice  would  be  enough.  But 
it  is  objected,  there  is  no  positive  proof  of  the  notice  being  put  into 
the.  post  office  by  the  plaintiffs,  and  also,  that  if  so,  it  was  not  direct- 
ed to  the  right  office.  I  see  nothing  available  in  either  of  these  ob- 
jections. The  note  was  dated  at  Carlisle,  payable  at  Carlisle  Bank. 
James  Weakly  lived  on  the  Walnut  Bottom  road,  in  this  county. 
The  letter  was  addressed  to  him,  "  Walnut  Bottom,  near  Carlisle." 
This  seems  to  be  sufficiently  accurate.  There  is  no  mistake  in  it. 
I  do  not  think  the  fact  of  the  post  office  being  in  Dickinson  town- 
ship, nearer  to  him,  can  be  considered  as  fatal  to  the  claim,  &c. 

Errors  assigned. 

1.  In  admitting  the  note  and  endorsements. 

2.  In  admitting  the  deposition  of  Hell. 

3.  In  their  answer  to  defendant's  1st  and  2d  points  and  all  they 
said  on  the  subject  of  them. 

4.  In  their  answer  to  defendant's  3d  point. 

5.  In  their  answer  to  defendant's  4th  point. 

6.  In  their  answer  to  defendant's  5th  point. 

Watts  and  Alexander,  for  plaintiff  in  error,  on  the  subject  of 
notice  of  protest,  cited  15  Eng.  Com.  Law  Rep.  125;  Peake's  N. 
P.  Cas.  186;  Chit,  on  Bills  (8  Ed.  Am.}  511;  16  Laio  Lib.  156. 
On  the  effect  of  taking  the  new  notes  as  regards  the  endorser  of  the 
old  ones,  5  Wharf.  Dig.  74,  PI.  7  &  8;  3  Conn.  Rep.  106;  2 
Miles  301;  2  Johns.  Chan.  560;  16  John.  70. 

Graham  and  Biddle,  contra,  on  the  first  point  cited,  1  Yeates 
531;  4  Dull.  163;  7  Serg.  8?  Rawle  327;  and  on  the  second  point, 
1  Law  Lib.  79;  11  Serg.  fy  Rawle.  181;  8  Eng.  Com.  Law  Rep. 
11;  4  Wash.  C.  C.  Rep.  308;  4  Watts  378;  Chit,  on  Bills  442;  8 
East  576. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is  an  exception  to  the 
opinion  of  the  court  below,  admitting  the  note,  with  some  of  the 
endorsements  thereon,  to  be  read  in  evidence  to  the  jury,  without 
proof  having  been  first  made,  that  all  the  endorsements  were  true. 
It  certainly  was  not  requisite  to  make  proof  of  all  the  endorsements 
as  they  appeared  on  the  notes,  to  entitle  the  plaintiffs  below  to  give 
it  in  evidence  to  the  jury,  unless  they  had  been  averred  in  the  decla- 
ration to  have  been  made,  which  does  not  appear  to  be  the  case; 
ix. — Y* 
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nor  yet  to  entitle  them  to  recover  the  amount  of  it.  Proof  that  the 
note  was  endorsed  by  the  defendant  below  to  the  plaintiffs,  if  he 
were  their  immediate  endorser,  or  if  there  were  an  intermediate  en- 
dorser, and  it  be  stated  in  the  declaration,  then,  perhaps,  also  of  such 
endorsement,  was  all  that  was  necessary  to  give  the  plaintiffs  a  right 
to  have  the  note  read  in  evidence  to  the  jury.  But  if  such  interme- 
diate endorsement  be  omitted  in  the  declaration,  the  plaintiffs  had  a 
right  to  strike  it  out  on  the  trial,  as  the  first  endorsement  was  in 
blank,  and  to  proceed  as  if  it  had  never  been  on  the  note.  Cooper  v. 
Lindo,  B.  R.  3  Sehv.  4th  edit.  356,  note  k;  Bosanquet  v.  Ander- 
son, 6  Esp.  43;  Sidford  v.  Chambers,  1  Stark.  326;  Walwyn 
v.  St.  Quintin,  B.  #  P.  658;  Charters  v.  Bell,  4  Esp.  210;  Smith  v. 
Chester,  1  Term  Rep.  654;  Morris  v.  Freeman,  1  Dull.  193;  Craig 
v.  Broaz,  1  Peters  171.  The  endorsement  of  the  defendant 
below,  was  admitted  to  have  been  made  by  him,  which  was  the 
very  best  proof  of  the  fact,  that  it  was  susceptible  of,  and  of  course 
rendered  any  other  or  further  proof  thereof  unnecessary.  His  en- 
dorsement, therefor,  being  thus  established,  was  sufficient  not  only 
to  bind  him,  even  if  the  note  and  the  prior  endorsements  thereon 
had  been  forged,  but  was  in  effect  an  admission  of  the  hand  writing 
of  the  drawer  of  the  note,  and  all  prior  endorsements  thereon.  Lam- 
bert v.  Pack,  1  Salk.  127,  1  Ld.  Raym.  443;  12  Mod.  244;  Holt 
117;  S.  C.  Free  v.  Hawkins,  Holt  N.  P.  C.  550;  Critchlow  v. 
Parry,  2  Camp.  182;  Charters  v.  Bell,  4  Esp.  210.  And  as  to 
the  interest  of  the  plaintiffs  below  in  the  note,  at  the  time  of  the 
institution  and  trial  of  the  action ;  their  having  possession  of  it  was 
prima  facie  evidence  of  their  right  to  demand  payment  from  the 
defendant.  It  is  true  that  the  plaintiffs,  before  the  note  became 
payable,  being  holders  of  it,  passed  it  away  by  endorsement  to 
Homer  &  Wilson,  and  they  to  Mr  Andrews,  who  transmitted  it 
to  the  Carlisle  Bank  for  collection,  where  it  was  protested  at  matu- 
rity for  non-payment;  but  the  endorsements  upon  it  being  in  blank, 
and  the  plaintiffs  afterwards  having  obtained  the  possession  again, 
was  prima  facie  evidence  that  they  had  paid  and  taken  it  up. 
Gorguat  v.  M'Carty,  2  Dall.  144;  S.  C.  1  Yeates  94;  Pigot  v. 
Clark,  1  Salk.  126;  12  Mod.  193;  Norris  v.  Badger,  6  Cowen 
429;  Ellsworths.  Brekier,  11  Pick,  316;  Lonsdale  v.  Brown,  3 
Wash.  C.  C.  R.  404.  We  therefore  think  that  the  court  below, 
were  right  in  permitting  the  note,  with  the  endorsement  of  the  de- 
fendant, to  be  read  in  evidence  to  the  jury. 

It  will  be  sufficient  to  remark  here,  in  answer  to  the  fourth  error 
assigned,  that  the  last  position  laid  dowu  above,  and  the  authorities 
cited  in  support  thereof,  show  clearly  that  it  cannot  be  sustained. 

The  second  error  assigned  is  also  an  exception  to  the  opinion  of 
the  court,  admitting  the  deposition  of  James  Heli,  as  evidence  to 
prove,  that  a  notice  was  put  into  the  post  office,  addressed  to  the 
defendant,  advising  him  that  the  note  had  been  duly  protested  for 
non-payment.  The  first  ground  of  objection  to  this  deposition,  as 
being  given  in  evidence  for  such  purpose,  is  the  only  one  which  can 
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be  regarded  as  having  any  weight.  It  is  this,  that  the  deponent, 
from  what  he  has  testified  to  on  the  subject,  shows,  in  effect,  that 
he  neither  put  the  notice  into  the  post  office  himself,  nor  did  he  see 
it  done,  but  thinks  it  was  done,  because  he  knows  that  such  notice 
was  made  out,  and  left  for  or  given  in  charge,  as  may  be  inferred, 
to  one  in  the  store,  whose  business,  it  probably  was  to  take  the 
letters  thence  and  put  them  into  the  post  office;  and  that  he  was 
not  aware  that  any  neglect  on  the  part  of  such  person  to  do  so  had 
ever  occurred.  Notice  sent  by  the  post,  properly  directed,  is  suffi- 
cient, though,  the  letter  containing  it  should  miscarry.  Esdaile  v. 
Sowerby,  11  East  117;  Saunderson  v.  Judge,  2  H.  BL  509;  Do- 
bree  v.  Eastwood,  3  Car.  fy  P.  250;  Smiths.  Bank  of  Washington, 
5  Serg.  Sf  Rawle  322;  Smyth  v.  Hawthorn,  3  Rawle  355.  But  it 
must  be  proved  certainly  and  distinctly  that  the  letter  was  put 
into  the  receiving  house  or  post  office.  Scott  v,  Lifford,  I  Campb. 
246;  9  East  347:  Smiths.  Mullet,  2  Campb.  208;  Hilton  v. 
Fairclough,  Ibid.  633;  Dobree  v.  Eastwood,  3  Car.  $  P.  250.  And 
proof  of  the  delivery  of  it  to  a  bellman  in  the  street,  will  not  be 
sufficient.  Hawkins  v.  Rutt,  Peace's  Hep.  186;  Roscoe  on  Bills 
206.  Nor  will  it  be  sufficient  for  the  witness,  called  to  prove  the 
notice,  to  swear  that  he  either  put  the  letter  into  the  post  office  him- 
self, or  delivered  it  to  another  clerk  for  that  purpose;  he  must  swear 
positively,  and  not  doubtfully,  to  his  having  put  it  in  himself. 
Hawkes  v.  Salter,  4  Bing.  715;  S.  C.  15  Eng.  Com.  Law  Rep. 
125.  It  has,  however,  been  said,  if  a  porter  be  called,  and  he  says, 
that  although  he  has  no  recollection  of  the  letter  in  question,  yet 
that  he  invariably  carried  to  the  post  office  all  the  letters  found  on 
his  master's  table ;  and  another  witness  prove  that  a  particular 
letter,  giving  notice,  was  so  left,  that  may  suffice.  Hetherington 
v.  Kemp,  4  Campb.  192;  Chitty  on  Bills,  8th  American  ed. 
from  the  8th  London  ed.  511-12.  But  evidence  short  of  this,  to 
prove  notice,  ought  not  to  be  received  5  or  if  received,  the  court 
ought  not  to  leave  the  fact,  of  notice  having  been  given  upon  it  to 
the  jury,  to  be  decided  by  them;  or  if  the  court  does  so  it  will  be 
error.  In  the  case  under  consideration,  then,  it  is  manifest,  that  the 
evidence  offered  and  received,  fell  greatly  short  of  any  thing  that 
has  ever  been  ruled  or  said  to  be  sufficient;  and  certainly  did  not 
go  to  show  that  the  notice  spoken  of  had  ever  been  put  into  the 
post  office.  The  deponent,  by  whose  evidence  the  plaintiffs  below 
attempted  to  establish  the  fact,  that  notice  was  given,  shows  plainly 
that  he  did  not  put  the  letter  containing  it,  into  the  post  office,  nor 
yet  see  it  done;  so  that  there  was  really  no  proof  whatever  given 
of  the  letter  having  been  put  into  the  post  office  at  any  time.  We 
therefore  think,  that  that  part  of  Heli's  deposition,  which  relates  to 
this  particular  ought  to  have  been  suppressed  and  not  given  in  evi- 
dence: or  otherwise  when  received,  that  the  court  ought  to  have 
directed  the  jury,  positively  to  find  a  verdict  for  the  defendant 
below,  because  no  evidence  had  been  given,  tending  to  prove  that 
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notice  of  non-payment  of  the  note,  in  suit,  had  been  given  to  the 
defendant. 

The  third  error,  which  is  the  next  in  order,  is  an  exception  to  the 
answers  of  the  court,  given  to  the  first  and  second  points,  submit- 
ted by  the  counsel  for  the  defendant  below.  The  only  question, 
seeming  to  arise  out  of  these  points,  which  can  be  regarded  as  at 
all  material  to  the  defendant  below  is,  whether  taking,  about  a  year 
after  the  note  in  suit  had  become  payable,  and  been  protested  for 
non-payment,  two  new  notes  drawn  by  Gray,  one  of  the  drawers 
of  the  first,  as  a  collateral  security,  for  the  payment  of  the  debt 
mentioned  in  the  first  note,  including  also  an  additional  sum  of 
money  owing  by  the  drawers  of  the  first  to  the  plaintiffs,  at  fifteen 
and  thirty  days  thereafter,  without  any  agreement  on  the  part  of 
the  plaintiffs  below  to  give  time  for  payment  of  the  first  note,  re- 
leased the  defendant  below  from  his  liability  as  the  endorser 
thereof. 

The  evidence  given  on  the  part  of  the  plaintiffs  below,  went  to 
show  clearly  that  they  agreed  to  accept  of  the  new  notes  as  collate- 
ral security  merely,  and  that  4he  old  were  not  to  be  delivered  up, 
but  retained  by  them.  On  the  other  hand  again,  the  evidence  for 
the  defendant  tended  to  prove  distinctly,  that  the  new  notes  were 
given  in  satisfaction  of  the  old;  and  that  it  was  the  understanding, 
that  the  old  should,  upon  the  giving  of  the  new,  be  delivered  up; 
but  that  the  plaintiffs,  upon  receiving  the  new,  refused  to  do  this. 
The  court  upon  this  evidence  submitted  it  to  the  jury,  as  a  question 
of  fact,  to  be  decided  by  them,  whether  the  new  notes  were  given 
as  collateral  security  only  for  the  debt  mentioned  in  the  old,  or  in 
satisfaction  thereof.  The  jury,  by  finding  for  the  plaintiffs  below, 
have  decided  that  the  new  notes  were  given  as  collateral  security 
merely.  Upon  this  subject,  the  general  rule  seems  to  be,  that  if  one 
indebted  to  another  by  simple  contract,  give  his  creditor  a  promis- 
sory note,  drawn  by  himself,  for  the  same  amount,  without  any 
new  consideration,  the  new  note  shall  not  be  deemed  a  satisfaction 
of  the  original  debt,  unless  so  intended  and  accepted  by  the  creditor. 
Hart  v.  Bollar,  15  Serg.  #  Raivle  162;  Roberts  v.  Gallaghery  2 
Wash.  C.  C.  R.  191.  And  most  clearly  all  the  authorities  go  to 
show  that,  at  law,  accepting  of  a  security  of  equal  degree,  either 
from  the  debtor  himself  with  or  without  a  surety,  or  from  a 
stranger  alone,  at  the  instance  of  the  debtor,  is  no  extinguishment 
of  the  first  debt;  as  where  a  second  bond  is  given  to  the  obligee  ; 
for  one  bond  can  not  determine  the  duty  of  another.  Cro.  Eliz. 
304,  716,  727;  Brownl  74;  Cro.  Car.  85-6;  1  Burr.  9;  1  Stran. 
427;  Brownl.  47,  71;  Hob.  68-9;  1  Mod.  225;  2  Ibid.  136;  Cro. 
Jac.  579;  3  Lev.  55;  Hamilton  v.  Calender's  Executors,  1  Dull. 
420.  In  Lovelace  and  Wife  v.  Cocket,  Hob.  63-9;  S.  C.  Broivnl. 
47,  being  an  action  of  debt  upon  a  bond  given  to  the  wife  when 
sole,  the  defendant  pleaded,  that  at  the  day  of  payment,  he  and  his 
son,  naming  him,  gave  a  new  bond  to  the  wife,  who  was  still  sole, 
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for  the  payment  of  the  same  money  on  a  future  chy,  in  satisfac- 
tion of  the  first  bond,  which  was  so  accepted;  whereupon  the  plain- 
tiff demurred;  and  the  court  gave  judgment  thereon  in  their  favour. 
Norwood  v.  Grype,  Cro.  Eliz.  727,  is  also  to  the  same  effect.  And 
in  Hawes  v.  Birch,  Broivnl.  71,  the  action  being  debt  upon  a  bond, 
thedefendant  pleaded  that  a  stranger,  naminghim,  at  thedefendant's 
request,  on  theday  the  bond  in  suit  becamepayable,made  an  obliga- 
tion to  the  plaintiffs  in  lieu  of  the  first  debt;  and  it  was  adjudged  by 
the  whole  court,  that  the  plea  was  naught.  And  it  would  seern  as 
if  the  court  thought  the  new  bond  rather  of  less  force  as  a  plea  for 
the  defendant,  than  if  it  had  been  given  by  himself,  for  they  say, 
"  being  done  by  a  stranger,  was  by  no  means  good."  Neither 
could  the  defendant,  I  apprehend,  even  in  equity,  claim  upon  any 
principle  of  justice  to  be  relieved  from  the  first  bond,  without  show- 
ing a  distinct  agreement,  that  the  second  bond  was  given  and  ac- 
cepted in  discharge  of  the  first:  but  if  that  could  be  made  to  appear, 
I  do  not  see  any  reason  why  the  defendant  should  not  have  the 
benefit  of  such  agreement.  Roberts  v.  Gallagher,  2  Wash.  C.  C.  R. 
191. 

In  Day  et  al.  v.  Leal  et  al.,  14  Johns.  404,  it  was  held  that  a 
collateral  security,  even  of  a  higher  nature,  as  a  bond  and  warrant 
of  attorney,  on  which  judgment  is  entered,  does  not  extinguish  the 
original  contract,  as  long  as  it  remains  unsatisfied.  There  the  ac- 
tion was  brought  to  recover  the  amount  of  two  promissory  notes; 
after  they  had  become  payable  the  bond  and  warrant  of  attorney 
were  given  by  one  of  the  drawers  of  the  notes,  to  secure  the  pay- 
ment of  the  same  debt  mentioned  in  them,  and  an  additional  sum 
of  money  owing  to  the  plaintiffs  by  the  obligor  and  another  person, 
not  one  of  the  drawers  of  the  notes.  And  the  court  seemed  to 
think  that  the  two  circumstances,  to  wit:  that  of  the  bond  and  war- 
rant being  given  by  one  only  of  the  drawers,  and  the  additional 
sum  of  money  being  included  in  it,  tended  strongly  to  show  that 
the  bond  was  intended  to  be  only  a  collateral  security.  The  like 
circumstances  exist  in  the  case  before  us,  but  with  the  addition  of 
another  circumstance,  making  the  case  still  more  favourable  for  the 
plaintiffs,  which  is,  that  both  securities  are  of  equal  degree.  This 
court  also  held,  in  the  case  of  Wallace  v.  Fairman,  4  Watts  378, 
that  a  specialty  or  single  bill  taken  by  the  creditor  of  a  firm  from 
one  of  the  partners  thereof, "for  the  payment  of  the  debt  owing  to 
him  by  the  firm,  for  which  he  gave,  at  the  time,  a  receipt,  express- 
ing that  the  specialty,  "  when  paid,"  would  be  in  full  of  his  claim 
against  the  firm,  and  upon  which  he  afterwards  obtained  a  judg- 
ment, was  no  extinguishment  of  the  original  claim,  because  it  ap- 
peared to  have  been  taken  as  a  concurrent  and  additional  security. 
But  let  us  turn  to  cases  resembling  the  present  so  closely,  that  they 
cannot  in  principle  be  well  distinguished  from  it,  and  see  what  the 
rule  is  which  has  been  applied  in  deciding  them.  In  Pring  v. 
Clarkson,  1  Barn.  4*  Cress.  14;  S.  C.  8  Eng.  Com.  Law  Rep.  10,  it 
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was  ruled  that  the  acceptance  of  a  new  bill  from  the  acceptor  of  the 
first,  after  the  latter  had  become  payable,  for  the  payment  of  the 
same  debt  at  a  future  day,  could  only  be  considered  a  collateral 
security,  and  therefore  did  not  amount  to  or  imply  an  agreement 
to  give  time  to  the  acceptor,  and  consequently  did  not  release  the 
other  parties  to  the  bill  first  given.  Abbot,  C.  J.,  in  pronouncing 
the  opinion  of  the  court,  says,  "In  no  case  has  it  been  said  that 
taking  a  collateral  security  from  the  acceptor  shall  have  the  effect 
of  giving  time  to  him,  arid  consequently  of  releasing  the  other  par- 
ties to  the  first  bill."  Mr  Chitty,  in  his  treatise  on  bills  of  exchange 
442,  (8th  American  ed.,  from  the  8th  Lond.  ed.)  though  he  admits 
the  effect  of  this  case  to  be,  that  the  mere  taking  of  fresh  security 
from  the  acceptor  for  the  payment  of  the  money  at  a  future  day, 
without  a  bargain  to  give  time,  will  not  discharge  the  drawer  or 
other  parties  to  the  bill;  yet  he  makes  a  quaere,  whether  the  mere 
taking  or  receiving  further  security,  payable  at  a  future  day,  would 
riot,  in  general,  imply  an  agreement  to  wait  till  it  should  become 
due.  But  in  the  previous  case  of  Bedford  v.  Deakin,  Bickley  and 
Hickman,  2  Stark.  Rep.  178,  where  the  three  defendants,  when 
partners,  drew  the  bill  upon  which  the  suit  was  brought,  but  sub- 
sequently having  dissolved  the  partnership,  and  Hickman  having 
become  bankrupt,  Bickley  wishing  an  arrangement  to  be  made  as 
to  the  securities  which  the  plaintiff  held  from  the  three  defendants, 
proposed  to  give  his  own  notes  as  a  security,  payable  at  the  respec- 
tive periods  of  four,  eight,  and  twelve  months.  The  plaintiff  agreed 
to  accept  of  the  new  security  thus  offered,  reserving,  however,  to 
himself  the  security  which  he  held  from  the  three  defendants.  The 
new  notes  were  accordingly  drawn  by  Bickley  and  a  surety  of  the 
name  of  Rushburg,  for  the  original  sum  and  interest  calculated  up 
to  the  times  when  the  respective  payments  were  to  be  made  and 
delivered  to  the  plaintiff,  he  retaining  the  first  bill  in  his  possession. 
Lord  Ellenborough  held  that  the  original  liability  of  the  defendants 
was  not  thereby  altered;  and  distinguished  this  case  from  Evans  v. 
Drummond,  4  Esp.  89,  by  saying  that  "  the  separate  note  of  the 
partner  there  was  taken  as  a  substitute  and  in  exchange*  for  the 
security  which  had  been  given  by  the  partners;  but  here  the  notes, 
he  said,  were  taken  as  a  mere  collateral  security.  If  there  had 
been  an  agreement  to  postpone  the  payment  of  the  original  debt, 
without  the  consent  of  Deakin,  I  should  have  assented  to  the  objec- 
tion; but  there  was  no  such  agreement."  He  also  laid  stress  on  the 
circumstance  that  the  original  security  was  not  delivered  up,  which 
he  said  distinguished  the  case  from  all  the  cases  cited.  Mr  Justice 
Bailey  also,  without  any  seeming  disapprobation,  in  the  last  edition 
of  his  treatise  on  bills,  see  2d  American  ed.,  (Boston,  1836,)  from 
the  5th  Lond.  ed.  369,  lays  it  down,  from  the  case  of  Pring  v.  Clark- 
son,  that  "taking  a  fresh  bill  from  the  acceptor  as  a  collateral  secu- 
rity, will  not  discharge  the  drawer  unless  there  be  a  bargain  for 
time."  In  conformity  to  this  principle,  it  was  decided  in  Ripley  v. 
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Greenleaf,  2  Verm.  Rep.  1 29.  that  taking  a  new  note  on  time,  as 
a  security  for  the  payment  of  the  money  mentioned  in  the  first  note, 
does  not  discharge  the  endorser,  unless  there  be  an  agreement  not 
to  sue  the  maker  on  the  first  note.  Hence  it  appears  that  taking 
a  new  note  for  the  same  debt  mentioned  in  the  old,  without  any  \J 
agreement  to  give  time  to  the  drawer,  or  to  deliver  up  the  old  note 
to  him,  or  that  the  new  shall  be  taken  in  satisfaction  of  the  old  note, 
has  ever  been  considered  a  mere  collateral  security,  which  does  not 
affect  or  alter  the  original  liabilities  of  the  parties  on  the  old  note  in 
any  respect  whatever.  The  case  also  of  Gould  v.  Robsori  may  be 
considered  as  having  been  decided  with  a  view  to  the  recognition 
of  this  principle,  though  it  may  be  questionable  whether  the  court 
did  not  go  too  far  there  in  deciding  that  there  was  an  agreement  to 
give  time.  The  holder  of  the  bill,  upon  receiving  part  of  it  at  ma- 
turity, took  a  second  bill  for  the  residue,  payable  at  a  future  day, 
agreeing  to  hold  the  original  bill  as  a  security  until  the  second 
should  become  payable;  and  the  court  were  of  opinion  that  the 
agreement  to  hold  the  original  bill  until  the  second  should  become 
payable,  amounted  to  an  agreement,  on  the  part  of  the  holder,  not 
to  sue  on  the  original  bill  until  the  second  should  become  payable, 
and  consequently  the  drawer  was  thereby  released.  We,  therefore, 
conceive  that  the  third  error  cannot  be  sustained. 

The  fourth  error  having  been  noticed  and  settled  at  the  conclu- 
sion of  what  was  said  on  the  first  error,  we  come  now  to  the  fifth 
error.  It  is  an  exception  to  the  answer  of  the  court  to  the  fourth 
point,  submitted  by  the  counsel  of  the  defendant  below.  The  letter 
of  notice  to  the  defendant,  advising  him  of  the  non-payment  of  the 
note,  was  proved  to  have  been  directed  to  him  at  Walnut  Bottom, 
near  Carlisle,  which,  it  would  seem,  was  the  place  of  his  residence; 
but  it  was  shown  that,  although  there  was  a  post  office  in  Carlisle, 
it  was  some  nine  or  ten  miles  from  Walnut  Bottom,  the  place 
where  the  defendant  resided;  and  that  there  was  a  post  office  called 
"Dickinson"  within  half  a  mile  of  his  residence.  The  counsel  of 
the  defendant  below,  therefore,  requested  the  court,  in  the  fourth 
point,  to  instruct  the  jury  that,  if  the  letter  was  put  into  the  post  office 
at  all  at  Philadelphia,  it  must  have  been  mailed,  from  the  direction 
on  it,  for  the  post  office  at  Carlisle,  where  the  defendant  would  not 
look  for  it  or  be  likely  to  receive  it,  instead  of  Dickinson  post  office, 
where  he  would  have  received  it  with  some  certainty,  as  the  latter 
was  the  post  office  at  which  he  generally  received  letters  addressed 
to  and  intended  for  him.  We  are  not  prepared,  however,  to  say 
that  the  court  erred  in  refusing  to  give  the  instruction  here  asked 
for;  because,  at  the  distance  of  one-hundred  and  thirty  miles  from 
Philadelphia,  it  may  be  impracticable  to  ascertain  by  inquiry  in  the 
latter  place,  whether  there  be  a  post  office  nearer  to  the  residence 
of  an  individual  who  resides  in  the  county,  than  that  which  is 
located  in  the  town  which  is  the  seat  of  justice  in  the  county 
wherein  he  resides.  And  if  it  were  to  be  decided  that  the  letter 
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must  be  addressed,  in  all  cases,  so  that  it  shall  be  sent  to  the  nearest 
post  office  to  the  residence  of  the  defendant,  it  might  subject  the 
plaintiff  to  the  expense  and  inconvenience  of  sending  a  special 
messenger  a  distance  of  several  hundred  miles  in  order  to  give  the 
defendant  personal  notice,  or  to  ascertain  the  name  of  the  nearest 
post  office  to  him,  and  have  the  letter  forwarded  by  mail  to  it.  This 
would  seem  to  be  more  than  ought  to  be  required;  because,  if  a 
notice  should  be  sent  to  the  post  office  of  a  county  town,  addressed 
to  a  person  as  residing  at  a  particular  place  in  the  county,  as  well 
known  in  the  county  town  as  Walnut  Bottom  is  in  Carlisle,  the 
postmaster  receiving  the  letter  containing  the  notice,  at  his  office 
in  the  county  town,  would  doubtless,  as  it  would  be  his  duty,  for- 
ward it  to  the  post  office  nearest  to  such  person's  residence,  that  he 
might  receive  it  as  early  as  possible.  The  circumstance  of  there 
being  two  other  James  Weaklys  does  not  seem  to  raise  any  mate- 
rial objection  to  the  direction  of  the  letter,  for  it  seems  that  the 
defendant  resided  much  nearer  to  the  Walnut  Bottom  than  either 
of  them,  and  therefore  better  suited  the  direction  of  the  letter. 

As  to  the  sixth  error,  which  is  the  only  remaining  one,  it  is  suffi- 
cient to  observe  that  it  has  been  sufficiently  answered  in  the  discus- 
sion of  the  second  error. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Geddis's  Appeal. 

Whether  the  costs  of  the  trial  of  an  issue  of  revocavit  vel  non  are  to  be  charged 
to  the  estate  of  the  testator,  and  credited  in  the  administration  account  of  the 
executor  or  administrator  who  was  a  party  to  it,  depends  upon  the  interests 
involved  in  the  issue.  If  the  costs  accrued  in  defending  the  interests  of  the 
estate,  the  costs  are  a  proper  credit  in  the  account  of  the  executor  or  adminis- 
trator. 

APPEAL  by  William  Geddis,  executor  of  Robert  Geddis,  who 
was  the  administrator  of  John  Sawyer,  deceased,  from  the  decree 
of  the  orphans'  court  of  Dauphin  county.  By  the  decree,  Robert 
Geddis  was  charged  with  the  sum  of  637  dollars  and  24  cents,  with 
interest;  and  a  credit  claimed  by  him, of  the  sum  of  685  dollars  and 
71  cents,  was  struck  out. 

John  Sawyer  the  elder  died,  leaving  a  will,  appointing  Robert 
Geddis  his  executor,  who  proved  the  will  in  the  usual  mode,  and 
took  out  letters  testamentary,  and  entered  upon  the  administration 
of  the  assets.  The  testator  left  a  number  of  children,  devisees  and 
legatees  under  the  will.  His  son,  John  Sawyer,  Jun.,  soon  afterwards 
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alleged  that,  by  a  conveyance  which  the  testator  had  made  to  him 
in  his  life  time,  he  had  revoked  his  will,  and  the  register's  court 
directed  an  issue,  in  May  1814,  of  revocavit  vel  non,  in  which  he 
made  John  Sawyer,  Jim.,  son  of  the  testator,  plaintiff,  and  the  exe- 
cutor, R.  Geddis,  defendant.  This  issue  was  tried,  and  a  verdict 
and  judgment  rendered  for  the  plaintiff,  in  March  1818,  on  which 
the  defendant,  Geddis,  in  1820,  took  out  a  writ  of  error  to  the 
supreme  court.  In  the  meanwhile,  Sawyer  procured  releases  from 
all  the  different  children  of  his  father,  and  all  who  were  interested 
in  supporting  the  will,  except  the  children  of  Robert  Geddis,  the 
executor,  who  had  been  married  to  a  daughter  of  the  alleged  tes- 
tator, since  dead,  leaving  children.  Under  these  circumstances, 
Geddis,  on  the  22d  of  April  1822,  discontinued  the  writ  of  error, 
having,  on  the  16th  of  March  1822,  paid  to  the  plaintiff,  Sawyer, 
the  sum  of  685  dollars  and  71  cents,  the  amount  in  dispute,  being 
the  plaintiff's,  Sawyer's,  bill  for  costs  paid  by  him  on  the  feigned 
issue.  On  the  same  day,  Geddis  had  received  from  a  debtor  of  John 
Sawyer,  the  elder,  the  sum  of  637  dollars  and  24  cents,  in  a  note 
transaction  between  himself  and  others.  The  appellant  alleges  that 
he  ought  not  to  be  charged  with  the  sum  of  637  dollars  and  24 
cents;  but,  if  he  is,  he  ought  to  be  credited  with  the  sum  of  685  dol- 
lars and  81  cents  paid  on  the  same  day  to  Sawyer.  It  further  ap- 
pears that  R.  Geddis  afterwards  took  out  letters  of  administration 
to  the  estate  of  John  Sawyer,  the  elder. 

/.  Jl.  Fisher,  for  appellant. 

Foster  and  PFiedman,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  clear  that  the  estate  of  Robert  Geddis  should 
be  charged  with  the  637  dollars  and  24  cents:  it  being  proved  that 
he  received  that  amount  in  a  note  given  by  John  Sawyer,  Jun..  to 
John  Boal,  which  Boal  passed  over  to  Geddis  in  exchange  for  two 
notes  which  R.  Geddis,  in  right  of  J.  Sawyer,  the  elder,  had  against 
Boal.  It  would  seem  that  Geddis  employed  this  note  of  J.  Sawyer, 
Jun.,  in  paying  off  the  685  dollars  and  71  cents;  and  he  thus  used 
the  assets  of  J.  Sawyer's,  the  elder's,  estate  to  pay  this  money.  And 
the  question  is,  whether  he  paid  a  debt  chargeable  to  the  estate,  or 
a  debt  which  he  alone  was  bound  to  defray;  or,  in  other  words, 
whether  the  costs  paid  on  the  feigned  issue  ought  to  be  borne  by 
the  executor  individually,  or  by  the  representatives  of  J.  Sawyer, 
the  elder? 

It  appears  to  us,  that  the  appellant  ought  to  be  allowed  to  charge 
these  costs  in  his  account.  They  are  incurred  as  executor  and  not 
in  his  individual  capacity  or  to  maintain  his  individual  interests. 
Being  appointed  executor,  having  proved  the  will,  and  assumed 
the  performance  of  his  duty  as  trustee  under  it,  he  was  bound  to 
support  it  against  the  attack  of  one  who  claimed  an  opposite  inte- 
ix. — z 
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rest  to  the  will,  and  alleged  that  it  was  revoked.  At  least  this 
must  be  deemed  his  duty,  unless  the  devisees  and  legatees  chose 
to  abandon  their  claims  under  the  will,  and  give  up  their  rights, 
and  required  him  to  yield  to  their  opponent.  It  would  be  exceed- 
ingly harsh  to  make  him  pay  out  of  his  own  pocket  expenses  incurred 
apparently  for  the  benefit  of  others.  It  is  true  the  legatees  chose 
afterwards  to  withdraw  their  claims,  and  release  them  to  J.  Sawyer, 
Jim. ;  and  when  they  had  done  so,  there  was  no  reason  for  con- 
tinuing the  contest,  unless  it  had  been  for  his  own  children,  which 
perhaps  he  was  right  in  declining,  especially  as  it  appears  they  also 
soon  after  released.  But  all  this  was  after  the  issue  had  been  di- 
rected, and  the  suit  had  gone  on. 

Whether  or  not  a  party  carrying  on  an  issue  of  devisavit  vel 
non  is  to  be  allowed  the  costs  he  is  obliged  to  pay,  must  depend,  as 
is  siad  by  the  chief  justice,  in  Koppenhaffer  v.  Isaacs,  7  Watts  170, 
upon  whether  he  is  litigating  for  his  individual  interests,  or  for 
the  benefit  of  the  estate.  Here  we  think  the  latter  was  the  case. 
Geddis  had  no  interest  in  the  question  whether  the  will  was  re- 
voked, except  as  executor  arid  trustee  for  others.  He  was  perform- 
ing a  duty  for  them,  imposed  on  him  by  the  register,  and  which,  if 
the  funds  of  the  estate  were  adequate,  he  could  not  have  declined 
embarking  in;  and  even  the  assent  of  the  devisees  and  legatees  to 
his  doing  so  might  fairly  be  presumed,  in  the  absence  of  evidence 
to  the  contrary.  As  to  the  decision  in  the  former  account  as  exe- 
cutor, which  it  has  been  urged  is  conclusive  in  this,  it  is  sufficient 
to  say  that  the  present  items  were  not  passed  upon  in  any  former 
account;  and,  as  to  the  principle  on  which  the  former  decision  in 
the  orphans'  court  took  place,  we  are  bound  to  presume  that  the 
facts  and  circumstances  appearing  to  that  court  were  different  from 
those  existing  in  the  case  before  us. 

We,  therefore,  are  of  opinion  that  the  decree  of  the  orphans'  court 
in  this  case  be  reversed,  so  far  as  respects  the  item  of  685  dollars 
and  71  cents,  and  that  the  appellant  be  credited  therewith,  as  of 
the  16th  of  March  1822,  and  that  he  be  charged  with  the  sum  of 
637  dollars  and  24  cents,  as  moneys  received  on  the  same  date. 

Decree  accordingly. 
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Mason  against  Benson. 

A  defendant  arrested  on  a  capias  ad  mtisfaciendum,  gave  bond  conditioned  for 
his  appearance  at  the  next  term  to  take  the  benefit  of  the  insolvent  law.  During 
that  term  the  court,  on  motion,  set  aside  the  capias  ad  satisfaciendum,  and  the 
defendant  did  not  apply  by  petition  for  the  benefit  of  the  insolvent  law:  Held, 
that  the  bond  was  not  forfeited,  but  became  inoperative  when  the  process  was 
set  aside. 

ERROR  to  the  common  pleas  of  York  county. 

Calvin  Mason,  administrator  of  Joseph  Morris,  against  Treat 
Benson  and  P.  W.  Bing.  Debt  on  bond,  and  special  verdict. 

In  the  common  pleas  of  York  county,  to  April  term  1839,  Calvin 
Mason,  as  administrator  of  Joseph  Morris,  brought  suit  against 
Treat  Benson  and  Mary  Benson  his  wife,  founded  on  a  promissory 
note  for  114  dollars  70  cents,  with  interest  from  the  10th  of  January 
1836,  and  obtained  judgment  by  default  for  the  amount  claimed,  and 
on  the  said  judgment  issued  a  fieri  facias  No.  22,  to  November  term 

1839,  against  the  defendants  for  debt,  interests,  and  costs,  which  was 
returned  "nulla  bona,"  and  afterwards  to  January  term  1840,  No. 
17,  issued  a  capias  ad  satisfaciendum  on  the  same  for  114  dollars 
70  cents,  with  interest  from  the  10th  of  January  1836,  and  15  dol- 
lars 20  cents  costs,  on  which  the  said  Treat  Benson  was  arrested, 
and  gave  bond  to  the  plaintiff,  with  P.  W.  Bing  as  his  surety,  to 
appear  at  the  then  next  term  of  the  said  court,  and  present  his  peti- 
tion for  the  benefit  of  the  insolvent  laws,  and  which  said  bond  was 
approved  by  the  prothonotary,  and  the  said  Treat  Benson  dis- 
charged from  custody  by  the  sheriff  of  York  county.     The  next 
term  referred  to  in  said  bond  commenced  on  the  6th  of  January 

1840,  and  continued  from  day  to  day,  by  regular  adjournments, 
until  the  llth  of  said  month.     The  said  Treat  Benson  did  not  pre- 
sent his  petition  to  the  said  court  at  the  said  term  or  afterwards, 
but  on  the  7th  of  January  aforesaid,  during  the  sitting  of  the  said 
court,  the  said  Treat  Benson  obtained  a  rule  to  show  cause  why 
the  aforesaid  judgment  should  not  be  opened,  and  the  fieri  facias 
and  capias  ad  satisfaciendum  be  set  aside,  which  said  rule  was 
made  absolute  on  the  next  day,  to  wit,  the  8th  of  January  1840. 
No  judgment  for  either  party  has  since  been  given  in  said  suit. 

To  August  term  1840,  Calvin  Mason,  administrator  of  Joseph 
Morris,  brought  this  suit  against  Treat  Benson  and  P.  W.  Bing,  on 
the  said  bond,  before  referred  to.  If  the  plaintiff  be  entitled  to 
recover  on  said  bond,  then  judgment  to  be  rendered  for  plaintiff  for 
such  sum  as  he  may  be  entitled  to  recover;  otherwise,  judgment 
for  defendant. 
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The  court  below  (Durkee,  president)  rendered  a  judgment  for 
the  defendant. 

Mason,  for  plaintiff  in  error,  cited  6  Watts  508;  1  Sinn.  152; 
Ing.  on  Insol.  32.  316. 

/?.  Fisher,  for  defendant  in  error,  cited  4  Watts  69;  4  Yeates  389. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  is  impossible  to  treat  the  bond  as  binding  after 
the  capias  ad  satisfaciendum  has  been  set  aside.  The  bond  is  but 
a  substitute  for  the  imprisonment;  the  person  of  the  defendant  is 
liberated  for  the  time  being,  on  giving  security  to  effect  the  same 
purpose  which  he  might  have  effected  by  actual  custody,  namely, 
the  immunity  from  arrest  on  the  cession  of  his  property  to  his  cre- 
ditors. But  when  the  basis  of  the  bond  is  gone,  by  annulling  the 
proofs,  the  bond  itself  necessarily  falls  with  the  proofs.  The  con- 
dition of  the  bond  is,  that  the  debtor  shall  appear  and  present  his 
petition,  and  comply  with  all  requisites,  and  abide  the  orders  of  the 
court,  or  in  default  thereof,  and  if  he  fail  in  obtaining  his  discharge, 
shall  surrender  himself  to  the  jail  of  the  county.  After  the  capias  ad 
satisfaciendum  has  been  set  aside,  the  jailer  has  no  authority  to 
detain  the  defendant,  and  the  surrender  would  be  but  nominal.  It 
is  plain  the  act  of  assembly  means  a  valid  surrender — a  surrender 
under  a  subsisting  process,  by  which  the  defendant  can  be  held  in 
imprisonment  to  answer  the  judgment.  In  the  case  before  us,  there 
was  no  longer  any  such  process;  it  had  been  set  aside,  and  the 
judgment  on  which  it  issued  was  opened.  One  of  the  conditions 
of  the  bond  was  thus  rendered  impossible  by  the  act  of  the  law, 
produced  by  a  defect  in  the  claim  and  proceedings  of  the  creditor 
himself,  and  therefore  the  bond  was  not  forfeited. 

Judgment  affirmed. 


Thomae,  Kail  &  Co.  against  Brown. 

Upon  a  scire  facias  on  a  recognizance  of  bail  on  an  appeal  from  an  award  of 
arbitrators:  Held,  that  wherever  the  principal  is  discharged  under  the  law  for  the 
relief  of  insolvent  debtors,  at  any  time  before  the  period  has  expired  for  render- 
ing him  in  discharge  of  the  recognizance,  the  bail  are  entitled  to  have  an  exone- 
retur  entered  on  the  bail-piece;  and  no  delay  in  making  the  application  forfeits 
the  right,  but  only  imposes  on  the  party  the  payment  of  costs  of  the  scire  facias. 

ERROR  to  the  common  pleas  of  Franklin  county. 

George  Frederick  Thomae  and  John  Theodore  Kail,  trading  in 
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the  name  of  Thomae,  Kail  &  Co.,  against  Walter  Brown.  This  was 
a  scire  facias  upon  a  recognizance  of  bail  Upon  an  appeal  from  an 
award  of  arbitrators,  in  which  the  following  facts  were  considered 
in  the  nature  of  a  special  verdict. 

On  the  7th  day  of  January  1836,  the  plaintiffs  in  this  case  ob- 
tained an  award  of  arbitrators  against  Christopher  Appleton,  for 
the  sum  of  330  dollars  40  cents,  which,  on  the  same  day,  was  filed 
in  the  prothonotary's  office  of  said  county.  On  the  25th  day  of 
the  same  month,  the  said  Christopher  Appleton  appealed  from  said 
award  of  arbitrators,  and  entered,  with  Walter  Brown,  the  defend- 
ant in  this  suit,  into  the  following  recognizance: 

"Christopher  Appleton,  defendant  above  named,  and  Walter 
Brown,  surety,  are  held  and  firmly  bound  unto  George  Frederick 
Thomae  and  John  Theodore  Kail,  merchants,  trading  under  the 
firm  of  Thomae,  Kail  &  Co.,  in  tbe  sum  of  650  dollars,  lawful  money, 
to  be  levied  of  their  respective  goods  and  chattels,  lands  and  tene- 
ments: upon  condition,  that  if  the  plaintiff  in  the  event  of  this  suit 
shall  obtain  a  judgment  for  a  sum  equal  to  or  greater,  or  a  judg- 
ment as  or  more  favourable  than  the  report  of  the  abitrators,  the 
said  defendant,  Christopher  Appleton,  shall  pay  all  costs  that  may 
accrue  in  consequence  of  this  appeal,  together  with  the  sum  of 
330  dollars  40  cents,  the  sum  awarded  by  the  arbitrators,  with  one 
dollar  per  day  for  each  and  every  day  lost  by  the  plaintiffs  in  attend- 
ing on  this  appeal;  or  in  default  thereof,  shall  surrender  the  defend- 
ant, Christopher  Appleton,  to  the  jail  of  Bedford  county,  in  discharge 
of  this  recognizance." 

On  the  22d  day  of  August  1836,  the  suit  in  which  said  award  of 
arbitrators  was  filed,  and  recognizance  taken,  was  tried  in  the  said 
court  of  common  pleas,  and  a  verdict  and  judgment  obtained  by 
the  plaintiffs  against  the  said  Christopher  Appleton,  for  the  sum  of 
351  dollars  90  cents. 

On  the  3d  day  of  October  1836,  the  said  Christopher  Appleton 
was  discharged  as  an  insolvent  debtor  in  Lancaster  county,  where 
he  then  resided. 

To  January  term  1837,  No.  30,  a  capias  ad  satisfaciendum  issued 
out  of  the  said  court  in  said  suit,  against  the  said  Christopher  Ap- 
pleton, which  was  returned  by  the  sheriff  non  est  inventus. 

To  April  term  1837,  No.  21,  a  fieri  facias  issued  in  said  suit 
against  said  defendant,  on  which  the  sheriff  made  return,  that  he 
had  levied  on  goods,  and  sold  the  same  to  A.  J.  Cline,  the  plaintiffs' 
attorney,  for  115  dollars. 

The  costs  on  this  fieri  facias  amounted  to  17  dollars  98  cents. 

The  property  levied  on  in  this  fieri  facias  is  claimed  by  John 
Appleton,  the  son  of  Christopher  Appleton,  who  issued  a  writ  of 
replevin  against  the  said  A.  J.  Cline  for  the  same,  which  still  remains 
undetermined. 

On  the  21st  day  August  1838,  this  scire  facias  issued  on  the  said 
recognizance  to  No.  81,  August  term  1838,  to  recover  from  the 
ix. — z* 
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defendant,  the  said  Walter  Brown,  the  amount  due  on  the  judg- 
ment as  aforesaid,  obtained  by  the  plaintiffs  against  the  said  Chris- 
topher Appleton. 

The  question  for  the  court  to  decide  is,  whether  the  plaintiffs  in 
this  case  have  a  right  to  recover  the  amount  of  their  judgment,  so 
obtained  against  the  said  Christopher  Appleton,  from  the  defendant, 
Walter  Brown,  no  motion  having  been  made  to  the  court  to  exone- 
rate the  said  Walter  Brown  as  surety  at  any  time,  on  account  of 
the  discharge  of  the  said  Christopher  Appleton,  and  if  so,  whether 
the  amount  made  by  the  sheriff  on  the  said  fieri  facias  is  to  be 
credited  on  the  same,  after  deducting  the  costs  above  mentioned. 

If  the  court  should  be  in  favour  of  the  plaintiffs  for  the  whole 
amount  of  the  said  judgment,  then  judgment  to  be  entered  in  this 
case  accordingly,  amount  to  be  calculated  by  the  prothonotary  by 
adding  the  interest:  or  if  they  should  be  of  opinion  that  the 
amount  made  on  the  fieri  facias  ought  to  be  first  deducted,  then 
judgment  to  be  entered  by  the  prothonotary  in  the  same  way. 
But  should  the  court  be  in  favour  of  the  defendant,  then  the  court 
to  determine  who  is  to  pay  the  costs,  and  judgment  to  be  entered 
accordingly.  It  is  likewise  agreed  that  the  court  may  give  their 
opinion,  whether  an  exoneretur  could  now  be  entered  on  applica- 
tion of  the  defendant,  and  if  so,  decide  who  is  to  pay  the  costs. 

It  is  agreed  that  the  foregoing  statement  of  facts  be  considered 
in  the  nature  of  a  special  verdict,  and  that  either  party  be  entitled 
to  a  writ  of  error. 

The  court  below  delivered  the  following  opinion,  and  rendered 
a  judgment  for  the  defendant. 

Thompson,  president. — "  This  is  a  scire  facias  on  a  recognizance 
of  bail  on  an  appeal  from  the  award  of  arbitrators.  On  the  22d  of 
August  1836,  the  original  cause  against  Appleton,  the  principal, 
was  tried  in  court,  and  a  judgment  obtained  for  the  amount  of  the 
award  with  interest.  On  the  3d  of  October  1836,  Appleton  was 
discharged  under  the  act  relating  to  insolvent  debtors  in  the  county 
of  Lancaster,  where  he  then  resided.  A  capias  ad  satisfaciendum 
was  issued  against  him,  returnable  to  January  term,  1837,  which 
was  returned  non  est  inventus.  To  the  next  April  term  a  fieri 
facias  issued,  on  which  there  was  made  115  dollars  by  sale  of 
goods.  On  the  20th  of  August  1838,  this  scire  facias  was  issued, 
returnable  to  August  term.  It  was  duly  served  on  the  defendant. 
No  motion  was  made  to  have  an  exoneretur  entered  on  the  bail 
piece. 

"  Two  questions  arise  in  the  case  stated,  1.  Whether  the  discharge 
of  the  principal  before  the  issuing  of  the  capias  ad  satisfaciendum 
is  a  legal  discharge  of  the  bail?  and  2.  If  it  be  not,  whether  the  de- 
fendant can  now  be  relieved  and  an  exoneretur  entered,  no  applica- 
tion having  been  made  to  this  effect  within  the  time  allowed  ex 
gratia  for  the  surrender  of  the  principal? 

1.  "  It  was  at  one  time  doubted  whether  a  certificate  of  bankruptcy 
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of  the  principal  was  a  legal  discharge  of  the  special  bail,  where  the 
certificate  was  obtained  before  the  return  of  the  capias  ad  satis- 
faciendum.  The  question  first  came  up,  at  Westminster  Hall,  in 
the  year  1798,  in  the  case  of  Donnely  v.  Dunn,  1  Bos.  fy  Put.  448. 
There  the  plea  was  put  in,  and  a  special  demurrer  filed.  The  court 
inclined  against  the  validity  of  the  plea  for  defect  of  form.  The 
defendant  had  leave  to  amend.  At  the  next  term  the  case  came 
up  again  on  the  amended  plea,  and  the  court  decided  it  to  be  insuf- 
ficient in  law,  and  gave  judgment  for  the  plaintiff.  Lord  Eldon, 
C.  J.,  in  delivering  his  opinion  says:  l  The  plea  of  bankruptcy  is 
given  to  the  bankrupt  to  be  made  use  of  as  the  means  of  discharg- 
ing himself  if  he  so  plead.  But  there  may  be  many  cases  in  which 
the  bankrupt  may  not  choose  to  make  use  of  his  certificate.  If  he 
has  been  guilty  of  frauds,  he  may  be  fearful  of  bringing  it  forward. 
If  he  has  acquired  an  accession  of  fortune,  subsequent  to  the  ob- 
taining of  his  certificate,  he  may  be  ashamed  to  plead  it.  Shall  he 
then,  through  the  medium  of  his  bail,  be  obliged  to  make  use  of 
his  certificate  whether  he  will  or  not  ?  It  is  the  duty  of  the  bail, 
under  their  recognizance,  to  render  the  bankrupt;  and  it  remains 
with  the  bankrupt  himself  to  determine  whether  any  use  shall  be 
made  of  the  certificate.  Suppose  the  two  bail  to  be  creditors  suffi- 
cient in  number  and  value  to  sign  the  certificate,  if  they  could  plead 
it  also,  they  would  have  it  in  their  power  to  sign  their  own  dis- 
charge. We  do  not  mean  to  preclude  any  application  for  summary 
relief  on  part  of  the  bail,  but  the  opinion  of  the  court  is,  that  in  this 
record  judgment  must  be  given  for  the  plaintiff.' 

"  Butler,  J.,  said, '  this  action  is  brought  for  a  legal  demand,  arising 
upon  a  debt  of  record,  and  the  defendant  is  called  upon  to  state  a 
legal  defence  upon  record,  not  merely  to  say  that  he  has  equity  in 
his  favour.  Now  what  legal  defence  has  he  set  up  ?  He  must 
either  show  a  legal  impossibility  to  perform  the  condition  of  the  re- 
cognizance, or  state  something  that  will  discharge  him.  Has  he 
done  either?  certainly  not.  Then  the  plaintiff  remains  unanswered.' 

"In  conformity  with  the  decision,  the  practice  in  England  has  been 
ever  since,  not  to  plead  the  certificate  of  bankruptcy,  but  to  apply 
to  the  court  in  a  summary  manner  for  relief,  by  entering  an  exone- 
relur  on  the  bail  piece.  The  same  practice  obtains  there  in  cases 
where  the  principal  has  been  discharged  under  an  insolvent  act. 

Bruce  v. ,  C  kitty's  Rep.  105;  18  Eng.  Com.  Law  Rep.  266. 

This  practice  has  been  adopted  in  the  slate  of  New  York;  Olcott  v. 
Lilly,  4  Johns.  407,  and  the  authority  there  cited;  and  in  this  state 
also,  as  appears  by  the  case  of  Boggs  et  al.  v.  Teakle,  5  Bin.  383. 
After  diligent  search,  I  have  not  found  any  adjudged  case  holding 
that  the  bankruptcy  or  insolvency  of  the  principal  before  the  return 
of  the  capias  ad  saiisfaciendum,  is  a  good  plea  in  bar  to  the  scire 
facias.  The  only  authority  favourable  to  the  position,  is  the  form 
of  a  plea  to  that  effect  in  vol.  2  of  Harris's  Entries,  published  by 
Mr  Evans,  of  the  Baltimore  bar,  page  116.  This  is  strong  evi- 
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dence  that,  in  the  state  of  Maryland,  the  plea  is  allowed.  There  is 
however  no  decision  in  this  state  which  has  altered  or  shaken  the 
English  practice  on  the  point  before  us. 

"  The  mode  of  proceeding  when  the  principal  has  been  discharged 
under  the  insolvent  debtors'  act,  at  any  time  when  a  surrender 
would  relieve  the  bail,  has  uniformly  been  to  apply  to  the  court,  on 
production  of  a  certified  copy  of  the  discharge,  to  enter  an  exonere- 
tur  on  the  bail  piece.  This  course  is  not  presumed  when  the 
grounds  on  which  the  bail  are  discharged,  furnish  matter  for  a  legal 
plea  in  bar  to  the  scire  facias.  Thus,  if  the  debt  is  paid  by  the 
principal  or  the  bail,  or  released  to  either  of  them,  or  where  bail 
absolute  has  been  entered,  which  is  in  law  a  release,  or  where  the 
principal  dies  before  the  return  of  the  capias  ad  satisfaciendum, 
no  exoneretur  is  in  practice  entered.  The  discharge  is  complete 
without  it. 

"The  only  exception  to  this  general  rule,  is  the  case  of  the  sur- 
render of  the  principal  before  the  return  of  the  capias  ad  satisfa- 
ciendum.  The  surrender  is  not  complete  in  law,  until  the  exone- 
retur is  entered  on  the  bail  piece.  1  Jlrch.  Prac.  316.  When  the  per- 
formance of  the  condition  of  the  recognizance  has  become  impos- 
sible by  the  act  of  God,  the  act  of  the  plaintiff  or  the  act  of  the  law, 
the  bail  are  discharged,  and  *may  plead  the  fact  in  bar  to  the  scire 
facias.  If  the  act  of  the  law  in  discharging  the  principal  as  an  in- 
solvent debtor  rendered  it  impossible  to  surrender  him,  then,  with- 
out any  exoneretur  entered,  the  discharge  if  in  time  would  furnish 
matter  for  a  good  plea  in  bar.  But  this  does  not  seem  to  be  the 
case.  We  have  seen  that  in  the  case  of  a  bankrupt,  who  has  ob- 
tained his  certificate,  his  bail  not  only  are  allowed,  but  it  is  said  to 
be  their  duty,  to  arrest  and  surrender  him  in  this  discharge.  Don- 
nely  v.  Dunn,  already  cited;  Southcot  v.  Braithwait,  1  T.  R.  624. 
Many  other  cases  might  be  cited  to  the  same  point.  Though  the 
words  of  the  act  of  parliament  of  5  G.  2,c.  50,  sect.  5,  are  positive, 
that,  during  forty-two  days  after  the  surrender  of  the  bankrupt, 
while  he  is  attending  before  the  commissioners,  for  the  purpose  of 
being  examined,  he  should  be  free  from  all  arrests,  restraints  or 
imprisonments  of  any  of  his  creditors,  yet  his  bail  may  take  him 
on  the  bail  piece  for  the  purpose  of  rendering  him  their  discharge. 
1  Arch.  Prac.  315.  So  it  has  been  held,  that  neither  the  plaintiff 
nor  the  sheriff  is  liable,  in  an  action  of  trespass,  for  arresting  a  per- 
son who  has  been  discharged  as  an  insolvent  debtor.  Ingraham 
on  Insol.  158,  n.;  Cameron  v.  Lightfoot,  2  W.  Black.  1190;  Lud- 
dington  v.  Reck,  2  Conn.  Rep.  700;  Tarlton  v.  Fisher,  2  Doug.  671. 
A.  fortiori  his  bail  cannot  be  liable  in  trespass  for  arresting  him  for 
the  purpose  of  rendering  him  in  their  discharge,  since  they  are  pri- 
vileged to  make  such  arrest,  contrary  to  the  general  rule,  on  Sun- 
day, and  even  to  break  open  his  house  to  accomplish  it.  If  the 
bail  are  not  trespassers  in  making  the  arrest,  in  order  to  accomplish 
the  surrender,  then  the  surrender  is  not  legally  impossible,  and  of 
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consequence  the  discharge  under  the  insolvent  laws,  though  it  take 
place  prior  to  the  return  of  the  capias  ad  satisfaciendum,  is  not 
the  ground  of  a  legal  plea  in  bar  of  the  scire  facias  on  the  recog- 
nizance. It  is  not  a  legal  performance  of  the  condition  of  the  recog- 
nizance nor  a  legal  impediment  in  the  way  of  its  performance.  It 
is  an  equitable  excuse,  which  does  not  amount  to  a  legal  discharge, 
until  the  exoneretur  is  entered  by  the  court. 

"  It  remains  to  be  considered  whether  the  defendant  can  now  be 
relieved,  and  an  exoneretur  entered  on  the  bail  piece.  If  it  were 
not  for  the  intimation  in  the  case  of  Boggs  v.  Teakle,  that  the  bail 
are  relieved  only  on  the  motion  being  made  within  the  time  allowed 
for  a  surrender,  there  could  be  no  doubt  on  this  subject.  If  that 
had  been  the  point  in  the  cause,  I  would  have  held  myself  bound 
by  the  decision,  however  inconsistent  I  might  find  it  with  the  cur- 
rent of  authorities  in  this  country  and  in  England.  But  it  was  not 
the  point  under  consideration,  and  therefore  did  not  receive  the 
serious  attention  of  the  eminent  judge  who  delivered  the  opinion. 
In  that  case  both  the  discharge  of  the  principal  and  the  application 
for  the  exonerettir  took  place  before  the  return  of  the  scire  facias, 
but  after  the  return  of  the  capias  ad  satisfaciendum.  By  the  re- 
turn of  non  est  inventus,  the  recognizance  in  legal  contemplation 
had  become  forfeited,  and  the  bail  fixed  before  the  principal  was 
discharged  as  an  insolvent  debtor.  There  is  more  appearance  of 
reason  in  such  a  case  to  require  the  bail  to  apply  for  the  exonere- 
tur,  within  the  time  allowed  for  the  surrender,  than  in  one  like 
the  present,  where  the  discharge  of  the  principal  took  place  prior 
to  the  issuing  of  the  capias  ad  satisfaciendum.  Without  giving 
any  decided  opinion  upon  a  point  not  directly  before  me,  I  doubt 
whether,  upon  principle  or  the  authority  of  adjudged  cases,  the  bail 
is  held  to  such  strictness  in  any  case  as  to  the  time  of  making  this 
application.  The  discharge  of  the  principal  is,  as  we  shall  see  pre- 
sently, held  to  be  tantamount  to  a  surrender,  when  the  application 
is  to  the  equity  of  the  court.  If  a  party  had  been  rendered  by  his 
bail  in  due  time,  and  no  exoneretur  entered,  it  cannot  be  doubted 
but  that  the  court  would  at  any  time  order  the  exonerelur  to  be 
entered  on  payment  of  the  costs  of  the  scire  facias.  If  the  surren- 
der was  made  prior  to  the  return  of  the  capias  ad  satisfaciendum, 
it  would  be  a  strict  compliance  with  the  condition  of  the  recog- 
nizance, and  the  exoneretur  would  not  be  ex  gratia  but  ex  debito 
justifies. 

"We  have  already  seen  in  the  case  of  Donelly  v.  Dunn,  that 
though  the  lime  for  surrendering  the  principal  has  long  passed,  the 
court  were  not  inclined  to  shut  the  door  against  relief  by  ordering  an 
exoneretur.  The  plea  was  held  insufficient,  but  the  chief  justice 
stated,  the  court  did  not  mean  to  preclude  any  application  for  sum- 
mary relief  on  the  part  of  the  bail.  In  the  case  of  Thackeray  v.  Tur- 
ner, 8  Taunt.  28,  14  Eng.  Com.  Law  Rep.  7,  the  original  suit 
was  to  Trinity  term  1816,  and  bail  put  in.  The  capias  ad  satis- 
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faciendum  was  tested  the  12th  of  February  1817,  issued  the  23d 
and  delivered  to  the  sheriff  the  25th  and  returned  nihil.     The  first 
scire  facias  against  the  bail,  was  tested  the  7th  of  May,  issued  the 
8th  and  delivered  to  the  sheriff  the  9th.     The  second  was  issued 
and  tested  the  19th  of  May,  delivered  to  the  sheriff  the  20th,  re- 
turnable the  2d  of  June.     The  appearance  day  was  the  6th  of  June, 
and  judgment  was  signed  against  the  bail  ou  the  13th.     On  the  21st 
of  June  an  execution  was  levied  on  the  property  of  the  bail  for  123 
pounds  9  shillings,  and  the  money  paid  by  them.  The  principal  had 
become  a  bankrupt.     His  certificate  was  allowed  on  the  21st  of 
April  1817.     By  an  instrument  signed  by  the  plaintiff  on  the  14th 
of  June,  after  the  judgment  against  the  bail,  they  agreed  to  accept 
ten  shillings  in  the  pound,  if  had  on  or  before  the  10th  of  July;  they 
next  provided  all  the  creditors  would  accept  the  same,  and  received 
at  the  same  time  the  defendant's  note  at  two  years  for  the  remain- 
ing ten  shillings.     At  Michaelmas  term  1817,  a  motion  was  made 
to  set  aside  the  writ  of  capias  ad  satisfaciendum,  with  the  pro- 
ceedings thereon,  the  proceedings  against  the  bail,  and  to  have  the 
sum  of  123  pounds  9  shillings  levied  on  them,  returned,  on  two 
grounds;  first,  because  the  certificate  being  completed  on  the  21st  of 
April,  all  subsequent  proceedings  had  to  fix  the  bail  were  nugatory. 
Secondly,  because  the  plaintiffs  had  entered  into  an  agreement  to 
take  ten  shillings  in  the  pound.     The  court,  under  the  circumstances 
of  delay  attending  the  application  on  behalf  of  the  bail,  relieved  them 
by  making  the  rule  absolute  on  payment  of  costs.     It  is  not  stated 
on  what  ground  the  court  proceeded,  but  from  the  circumstances, 
that  the  judgment  was  entered  against  the  bail  for  the  money  before 
the  composition  was  signed  by  the  plaintiff,  there  is  strong  reason 
to  think  that  the  principal,  if  not  the  sole  ground  of  relief,  was  the 
certificate  granted  to  the  principal  before  the  capias  ad  satisfa cien- 
dum  was  returned.     In  the  case  of  Manner  v.  Partridge,  14  East 
599,  the  point  came  up  in  circumstances  less  favourable  for  the  bail 
than  the  present  case,  yet  they  were  relieved.     The  capias  ad  sa- 
tisfaciendum  against  the  principal  was  left  at  the  sheriff's  office  the 
4th  of  February  1811,  returnable  the  12th,  and  was  duly  returned 
non  est  inventus.     The  first  scire  facias  against  the  bail  was  put 
into  the  hands  of  the  sheriff  on  the  22d  of  April,  and  the  second  on 
the  13th  of  May.     On  the  3d  of  April  the  principal  obtained  his 
certificate  under  a  commission  of  bankruptcy,  issued  the  5th  of  the 
previous   December.     A  judgment  and  execution  had  been  ob- 
tained against  the  bail,  and  they  had  paid  the  money  to  the  sheriff. 
The  case  was  disposed  of  at  Michaelmas  Term  1811.     It  had  been 
argued  at  a  previous  term,  upon  a  rule  for  setting  aside  the  execu- 
tion, the  bail,  and  returning  the  money  levied,  on  payment  of  costs 
on  account  of  the  lateness  of  the  application  for  relief  by  the  bail. 
LordEllenborongh,  C.J.,  in  delivering  the  opinion  of  the  court, said, 
that  the  question  was,  whether  the  principal's  certificate  at  that 
period  after  the  capias adsatisfaciendum,\vas  returnable,  but  before 
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the  time  allowed  the  bail  by  the  indulgence  of  the  court  for  ren- 
dering the  principal  had  expired,  entitled  the  bail  to  be  relieved, 
and  we  are  of  opinion  that  it  did.  In  Woolly  v.  Cobb,  1  Burr. 
244,  this  distinction  is  made,  that  if  the  certificate  were  obtained 
before  the  bail  were  fixed,  they  were  entitled  to  be  discharged,  but 
if  they  were  fixed  before  the  certificate  obtained,  they  remained 
liable.  And  accordingly  in  that  case  where  the  certificate  was  not 
obtained  until  after  judgment  and  execution  against  the  bail,  the 
court  refused  to  relieve  them.  Bail  are  to  some  purposes  said  to  be 
fixed  by  the  return  of  non  est  inventus  on  the  capias  ad  satisfa- 
ciendum,  but  if  they  have  by  the  indulgence  of  the  court,  time  to 
render  the  principal  until  the  appearance  day  of  the  last  scire  facias 
against  them,  and  which  they  have  the  capacity  of  using,  they  can- 
not be  considered  to  be  completely  or  definitely  fixed  until  that 
period.  As,  therefore,  the  principal  obtained  his  certificate  before 
their  time  for  rendering  was  out,  and  therefore  before  they  were 
fully  and  finally  fixed,  as  the  principal  would  have  been  entitled 
to  an  immediate  and  unconditional  discharge  had  he  been  ren- 
dered, and  as  the  bail  would  have  been  entitled  to  have  an  exone- 
retur entered  on  the  bail  piece  had  they  applied  for  it;  we  are  of 
opinion,  that  they  are  entitled  to  the  indulgence  they  now  ask,  upon 
the  terms  on  which  they  ask  it,  namely,  on  payment  of  costs,  and 
therefore  that  the  rule  should  be  made  absolute. 

"In  Moorly  v.  Gage,  2  Chitty  104,  18  Eng.  Com.  Law  Rep.  265, 
it  was  held  that  bail  may  apply  to  enter  an  exoneretur,  if  the  prin- 
cipal becomes  bankrupt  at  any  time  before  they  are  actually  fixed. 
And  where  a  scire  facias  did  not  issue  until  two  days  after  the 
bankruptcy  of  the  bail,  the  court  set  aside  the  execution  against  the 
bail,  but  with  costs  to  be  paid  by  the  bail.     The  court  said,  "  the 
bail  may  come  at  any  time  if  they  are  not  actually  fixed  when  the 
principal  became  bankrupt,  but  the  bail  must  pay  costs."     The 
same  principle  was  applied  in  a  case  were  the  principal  had  been 
discharged  under  the  insolvent  debtors'  act.     Ibid.  105,  266.     In 
the  case  of  Olcott  v.  Lilly,  4  Johns.  409,  already  cited,  Kent,  G.  J. 
says, '  a  number  of  cases  in  this  court  have  gone  so  far  as  to  relieve 
the  bail,  if  the  principal  had  been  discharged  under  the  insolvent 
act,  any  time  before  the  period  allowed  to  bail,  ex  gratia,  had  ex- 
pired, but  these  decisions  went  upon  the  principle,  that  the  dis- 
charge was  equivalent  to  a  surrender,  and  that  it  would  be  an 
unnecessary  circuity  to  have  a  formal  surrender  made,  since  the 
principal  would  immediately  be  entitled  to  a  discharge.'     In  the 
previous  case  of  Seaman  et.al.  v.  Drake,  1  Caines  9,  called  Neiv  Y.  T. 
Rep.  the  very  point  now  under  consideration  was  settled.     It  was 
there  held,  that  if  the  principal  be  discharged  under  the  insolvent 
law  or  bankrupt,  and  his  bail  afterwards  be  fixed,  they  may,  not- 
withstanding have  an  exoneretur  entered  on  the  bail  piece  on  pay- 
ment of  costs!     The  application  for  the  exoneretur  was  made  after 
the  time  for  the  surrender  had  expired.     In  their  opinion  the  oourt 
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say, '  hi  the  case  of  Van  Alsbyne  v.  Brinkerhoof,  we  permitted  an 
exoneretur  to  be  entered  on  an  application  from  bail  under  similar 
circumstances.  In  that  case  the  principal  was  also  discharged  under 
the  insolvent  act  before  the  bail  were  fixed  in  law.  The  suit 
however,  proceeded  against  the  bail,  and  the  eight  days  after  the 
return  of  the  capias  against  them  had  expired,  before  they  made 
their  application  for  relief.  We  decided  that,  as  they  were  entitled 
to  have  the  exoneretur  entered  before  they  were  fixed,  and  had 
barely  omitted  to  have  it  done,  they  had  not  forfeited  their  right 
while  the  action  was  pending  against  them,  and  that  the  only 
consequence  was,  that  they  subjected  themselves  to  costs.' 

"From  a  view  of  all  the  authorities,  it  may  be  safely  affirmed  that 
wherever  the  principal  is  discharged  under  the  law  for  the  relief  of 
insolvent  debtors,  at  any  time  before  the  period  has  expired  for 
rendering  him  in  discharge  of  the  recognizance,  the  bail  are  entitled 
to  have  an  exoneretur  entered  on  the  bail  piece,  and  that  any  im- 
proper delay  in  making  the  application,  does  not  forfeit  the  right, 
but  only  imposes  on  the  party  the  penalty  of  payment  of  the  costs 
on  the  scire  facias.  I  am  therefore  of  opinion,  that  upon  the  facts 
stated,  an  exoneretur  is  to  be  entered  on  the  bail  piece  on  payment 
of  the  costs  of  the  scire  facias  by  the  defendant." 

Cline,  for  plaintiff  in  error,  cited  5  Binn.  332,  381,  507. 
Blodget,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  full  and  able  review  of  the  authorities,  bearing 
on  this  case,  by  Mr.  Justice  Thompson,  supersede  the  necessity  of 
saying  more  than  expressing  our  concurrence  with  the  conclusions 
to  which  he  has  arrived.  A  discharge  under  the  insolvent  laws  is 
equivalent  to  a  surrender,  and  wherever  the  principal  is  discharged 
before  the  bail  is  fixed,  the  court  will,  at  any  time,  permit  an  ex- 
oneretur to  be  entered  on  the  bail  piece.  For  the  reasons  assigned 
by  the  court  below,  we  are  of  opinion,  that  the  exoneretur  was 
properly  entered,  and  that  the  bail  is  entitled  to  a  discharge  on  pay- 
ment of  costs. 

Judgment  affirmed. 


May  1S40.]  OF  PENNSYLVANIA.  297 


Ritz  against  Bowers. 

A  purchaser  of  unseated  land  at  a  sale  for  taxes  by  the  treasurer  can  be  re- 
quired to  pay  nothing  beyond  the  amount  of  his  bid;  all  costs  and  charges  must 
be  paid  out  of  the  purchase-money. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

Charles  Ritz,  Treasurer  of  Mifflin  county,  against  Joseph  Bowers. 
Case  stated  in  the  nature  of  a  special  verdict. 

"  A  tract  of  unseated  land  in  Wayne  township,  warranted  and 
surveyed  in  the  name  of  Charles  Gobin,  containing  400  acres,  in 
said  county,  was  duly  assessed  and  taxed  for  the  years  1835,  1836, 
and  1837,  at  5  dollars  64  cents,  which  remaining  unpaid,  the  plain- 
tiff, the  treasurer,  caused  the  same  to  be  duly  advertised,  cried,  and 
sold  according  to  law,  for  the  said  taxes,  on  the  second  Monday  of 
June  1838,  to  Joseph  Bowers,  the  defendant,  for  the  sum  of  5  dol- 
lars 75  cents.  The  legal  costs  of  the  sale,  including  the  deed  to  the 
purchaser,  amount  to  the  sum  of  3  dollars  87  cents. 

"  The  purchaser,  the  defendant,  paid  to  the  treasurer  on  the  day 
of  the  sale  the  full  amount  of  his  bid,  to  wit:  5  dollars  75  cents.  If 
in  this  case  the  plaintiff  is  entitled  to  recover  the  taxes  and  costs, 
judgment  to  be  entered  for  the  plaintiff  for  3  dollars  16  cents.  If 
the  plaintiff  be  not  entitled  to  recover  the  whole  costs  of  sale,  but 
be  entitled  to  recover  the  price  of  the  acknowledgment  of  the  deed, 
then  judgment  to  be  entered  for  the  plaintiff  for  1  dollar.  If  the 
plaintiff  be  not  entitled  to  recover  any  thing  beyond  the  amount  of 
the  defendant's  bid,  then  judgment  to  be  entered  for  the  defendant." 

The  court  below  was  of  opinion  that  the  defendant  was  bound 
to  pay  for  the  acknowledgment  of  the  deed  in  addition  to  his  bid, 
and,  therefore,  rendered  a  judgment  against  him  for  one  dollar. 

J.  Fisher,  for  plaintiff  in  error,  cited  Sir.  Purd.  955,  sect.  1;  7 
Serg.  Sf  Rawle  386;  14  Serg.  Sf  Rawle  349. 

Hale,  for  defendant  in  error. 

PER  CURIAM. — The  intent  of  the  legislature  was  to  make  the 
delinquent  owner  bear  all  the  consequences  of  his  neglect,  and, 
therefore,  to  pay  all  the  expenses  incurred  by  reason  of  it.  Why 
distinguish  between  the  costs  of  the  sale  and  the  cost  of  the  con- 
veyance? Or  why  should  the  purchaser  be  held  to  pay  a  farthing 
beyond  his  bid?  That  the  legislature  intended  he  should  not,  is 
plain  from  the  drift  of  the  words:  "  It  shall  be  the  duty  of  the  pur- 
ix. — 2  A 
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chaser,  as  soon  as  the  property  is  struck  down,  to  pay  the  amount 
of  the  purchase-money,  or  such  part  thereof  as  shall  be  necessary 
to  pay  off  the  taxes  and  costs,  as  also  one  dollar  for  the  use  of  the 
prothonotary  for  entering  the  acknowledgement  of  the  deed."  The 
direction  is  not  that  he  pay  the  purchase-money  and  a  dollar  in 
addition,  but  such  part  of  it  as  may  be  immediately  wanted  for  the 
taxes,  costs  of  the  sale,  and  expense  of  the  conveyance.  The  spe- 
cification of  the  latter  as  a  particular  sum,  instead  of  leaving  it  to 
be  included  in  the  gross  amount  of  the  costs,  was  not  to  indicate  an 
additional  charge,  but  to  fix  the  amount  of  the  prothonotary's  fee, 
which  had  not  previously  been  mentioned.  The  meaning  of  the 
statute  then  is,  that  so  much  of  the  purchase-money  be  paid  down 
as  will  cover  the  taxes  and  incidental  expenses. 
Judgment  reversed. 


Downing  against  Shoenberger. 

The  provision  in  the  fourth  section  of  the  act  of  1815,  "directing  the  mode  of 
selling  unseated  land  for  taxes,"  in  favour  of  orphans,  allowing  them  two  years 
to  redeem  unseated  lands  sold,  after  their  disability  is  removed,  is  not  applicable 
to  those  who  are  minors  only. 

ERROR  to  the  common  pleas  of  Centre  county. 

Richard  Downing  and  others,  heirs  at  law  of  Richard  P.  Down- 
ing, deceased,  against  George  Shoenberger  and  John  H.  Shoenber- 
ger. Ejectment  for  a  tract  of  land. 

There  was  no  dispute  about  the  original  title,  which  was  in 
Richard  Downing,  in  whose  name  it  was  sold  in  1830  for  the  taxes 
of  1826  to  1S29,  by  the  treasurer,  to  Isaac  Miller,  who  conveyed 
to  Dr  Peter  Shoenberger,  under  whom  the  defendants,  his  sons, 
claim:  and  this  sale  was  regularly  made. 

Richard  Downing,  by  his  will,  dated  the  25th  of  April  1819,  de- 
vised the  land  to  his  grand-children,  of  whom  Richard  P.  Downing, 
under  whom  the  plaintiffs,  who  are  his  father,  mother,  brothers, 
and  sisters  claimed,  was  one. 

The  plaintiffs,  on  the  trial,  confined  their  claim  to  the  interest  of 
Richard  P.  Downing,  under  his  grandfather's  will,  which  was  the 
undivided  fourth  part;  and  to  maintain  their  right  to  recover  this, 
they  proved  that  Richard  P.  Downing  was  born  on  the  27th  of 
November  1813,  and  that  in  his  lifetime,  on  the  13th  of  June  1836, 
by  his  attorney  in  fact,  John  Lyon,  he  tendered  a  sufficient  sum  of 
money  to  the  treasurer,  and  demanded  a  redemption  of  the  land, 
which  the  treasurer  refused. 
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The  court  below  (Burnside,  president)  instructed  the  jury  that 
the  provision  of  the  act  of  13th  March  1815,  in  favour  of  orphans, 
was  not  available  to  Richard  P.  Downing,  who,  although  a  minor, 
was  not  an  orphan,  and  directed  a  verdict  for  the  defendant. 

M*  Jlllister  and  Blanchard,  for  plaintiffs  in  error,  cited  5  Watts 
3S9;  2  Watts  436;  6  Bac.  Mb.  387;  14  Mass.  Rep.  92;  8  Watts 
164;  Act  of  21st  March  1713;  1  Smith's  Laws  81.  83. 

Valentine,  for  defendant  in  error,  cited  8  Watts  1 62. 

The  opinion  of  the  court  was  delivered  by 

HOUSTON,  J. — This  case  arose  on  the  meaning  and  true  con- 
struction of  the  fourth  section  of  the  act  of  13th  March  1815;  but 
I  will  go  back  to  the  act  of  the  3d  April  1804,  entitled,  an  act 
directing  the  mode  of  selling  unseated  lands  for  taxes,  in  the  third 
section  of  which  we  find,  "  that  where  the  owner  of  such  lands 
sold  as  aforesaid,  shall,  at  the  time  of  such  sale,  be  a  minor,  or 
insane,  and  residing  within  the  United  States,  five  years  after  such 
disability  is  removed  shall  be  allowed  such  person  or  persons,  or 
their  heirs  or  legal  representatives,  to  bring  their  suit  or  action  for 
the  recovery  of  the  lands,"  &c. 

By  a  supplement  of  28th  March  1806,  among  other  things  it  is 
provided,  that  nothing  in  this  act  "  shall  be  to  the  detriment  of  per- 
sons under  legal  disabilities." 

The  act  of  13th  March  1815  is  entitled,  "An  act  to  amend  the 
act  directing  the  mode  of  selling  unseated  lands  for  taxes."  In  sec- 
tion four  we  find,  "  provided  that,  where  the  owner  or  owners  of 
land  so  sold  as  aforesaid,  shall,  at  the  time  of  such  sale,  be  an 
orphan  or  orphans,  or  insane,  and  residing  within  the  United  States, 
two  years  after  such  disability  is  removed  shall  be  allowed  such 
person  or  persons,  their  heirs  or  legal  representatives,  to  bring  their 
suit  or  action  for  the  recovery  of  lands  so  sold,"  &c. 

In  this  case  the  claim  is  limited  to  one-fourth  of  the  tract  in  ques- 
tion, and  it  was  proved  and  admitted  that  Richard  P.  Downing 
was  a  minor  when  the  tract  was  sold  for  taxes;  he  died  under  age, 
and  the  plaintiffs,  his  father  and  mother  are  his  heirs,  and  the  others 
his  brothers  and  sisters.  An  orphan  is  one  bereft  of  parents;  a 
minor  is  one  under  twenty-one  years  of  age.  In  law,  and  in  com- 
mon parlance,  the  words  minor  and  orphan  do  not  mean  the  same. 
The  legislature  except  the  lands  of  minors  in  the  act  of  1804:  in- 
stead of  minor  they  use  the  term  "orphan"  in  the  last  act,  which  is 
an  act  to  amend  the  former;  and  in  the  eleventh  section  of  the  last 
act  we  find,  "  such  parts  of  the  act  to  which  this  is  a  supplement, 
and  so  much  of  any  other  act  of  assembly  as  is  altered  or  supplied 
by  this  act,  is  hereby  repealed." 

It  is  impossible  to  deny  that  the  word  orphan  is  not  an  alteration 
of  the  word  minor.  We  have  nothing  to  do  with  whether  the 
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alteration  is  wiser  or  more  just  than  what  was  altered.  We  must, 
and  all  courts  must,  take  it,  that  when  an  act  is  passed  expressly  to 
amend  or  change  a  previous  law,  the  legislature  intended  to  change 
where  they  used  different  terms,  and  particularly  where  the  words 
embrace  a  different  class  of  persons. 

If  we  can  go  beyond  the  terms  of  the  act  of  1815,  why  pass  over 
the  act  of  1S06?  why  not  take  in  all  legal  disabilities  ?  Or,  as  the 
first  law  allowed  five  years,  and  the  latter  only  two,  after  the  disa- 
bility was  removed,  what  power  have  we  to  extend  the  number  of 
persons  to  whom  it  applies,  more  than  we  have  to  extend  the  time 
so  as  to  make  it  all  correspond  with  the  act  of  1804. 

Judgment  affirmed. 


Ebert  and  Barnitz's  Appeal. 

A  testatrix,  by  her  will,  created  a  trust  fund  for  the  benefit  of  a  relative,  and 
appointed  E.  G.  to  be  the  trustee  to  receive  and  apply  the  fund  as  directed,  and 
by  a  subsequent  clause  of  her  will  she  appointed  the  same  E.  G.  to  be  her  exe- 
cutrix. Upon  the  death  of  E.  G.  and  the  issuing  of  letters  of  administration  de 
bonis  non  cum  testamento  annexo,  it  was  held,  that  the  administrators  were  not  en- 
titled to  the  trust  fund,  and  that  the  court  of  common  pleas  had  power  to  appoint 
a  trustee  in  the  place  of  the  deceased. 

APPEAL  by  Martin  Ebert  and  Jacob  Barnitz,  administrators 
with  the  will  annexed  of  Elizabeth  Goering,  deceased,  from  the 
decree  of  the  court  of  common  pleas  of  York  county,  appointing 
Henry  Hoober  a  trustee  for  Lydia  Keiler  in  the  place  of  Elizabeth 
Goering  the  elder,  deceased,  upon  the  following  petition  of  the  said 
Lydia  Keiler: 

"  The  petition  of  Lydia  Keiler,  wife  of  George  Keiler,  and  late 
Lydia  Zimmerman,  respectfully  represents,  that  her  sister  Elizabeth 
Goering,  single  woman,  late  of  York  borough,  in  said  county,  de- 
ceased, by  her  will  gave  a  part  of  her  estate  to  your  petitioner,  and 
then  by  said  will  directed  as  follows,  viz: 

" '  Item.  I  appoint  my  mother,  Elizabeth  Goering,  sole  trustee 
of  my  sister  Lydia  Zimmerman,  and  she  is  hereby  authorised  to 
take  all  the  property  herein  willed  to  her  into  her  hands,  and  pay 
it  over  to  her  at  what  times  and  in  what  sums  she  may  think 
proper,  at  her  own  discretion,  or  to  her  child  or  children  if  she 
should  have  more,  towards  their  maintenance,  education,  or  when 
they  come  to  lawful  age;  and  in  case  of  her  child  or  children's 
death,  her  share,  or  what  may  be  left,  is  to  be  equally  divided 
among  my  surviving  sisters.  And  last,  I  do  hereby  constitute  and 
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appoint  my  mother,  Elizabeth  Goering,  to  be  sole  executrix  of  this 
my  last  will  and  testament,'  &c.  That  at  the  death  of  testatrix 
your  petitioner  was  the  widow  of  Andrew  Zimmerman,  and  had 
one  child,  now  about  thirty  years  of  age,  named  Alexander  G. 
Zimmerman,  that  she  afterwards  married  said  George  Keiler,  and 
has  one  child  by  him,  now  living,  named  Jacob  G.  Keiler,  and 
twenty-one  years  of  age.  That  your  petitioner's  surviving  sisters 
are  Mary  Harris,  (widow,)  Henrietta  Goering,  and  Catherine  Hal- 
ler,  (widow,)  and  that  her  mother,  the  said  trustee,  resided  in  York 
county  at  the  commencement  of  said  trust,  and  she  is  now  dead, 
and  that  the  part  of  said  testatrix's  estate  given  in  trust  as  aforesaid, 
is  259  dollars  22  cents,  and  is  in  the  hands  of  Martin  Ebert  and 
Jacob  Barnitz,  as  administrators  de  bonis  non  with  the  will  of 
testatrix  annexed. 

"  Your  petitioner,  therefore,  prays  the  court,  in  order  to  prevent 
the  failure  of  said  trust,  to  appoint  Henry  Hoober,  of  Lancaster 
county,  Pennsylvania,  trustee  of  the  funds  bequeathed  as  aforesaid, 
in  place  of  said  Elizabeth  Goering,  widow,  deceased." 

The  court  (Durkee,  president)  made  the  appointment  in  pursu- 
ance of  the  prayer  of  the  petitioner. 

Evans,  for  appellants,  cited  4  Wharf.  179. 

The  court  declined  to  hear  any  argument  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Elizabeth  Goering,  the  mother  of  the  testatrix, 
appears  to  have  been  appointed  a  trustee  by  her  proper  name,  and 
also  executrix  of  the  will  in  like  manner,  by  distinct  and  separate 
clauses  contained  therein.  But  she  having  died  after  proving  the 
will  and  taking  out  letters  testamentary  upon  it,  and  letters  of  ad- 
ministration de  bonis  non  with  the  will  annexed  being  thereupon 
granted  to  Martin  Ebert  and  Jacob  Barnitz,  Lydia,  the  legatee, 
applied  by  petition  to  the  court  of  common  pleas  of  the  county  in 
which  the  first  trustee  resided  at  the  commencement  of  the  trust, 
and  continued  to  do  so  until  her  death,  to  have  a  trustee  appointed 
in  place  of  the  first,  to  take  charge  of  the  trust  fund.  The  court 
accordingly  appointed  Henry  Hoober,  who  resided  in  the  adjoining 
county  of  Lancaster.  The  administrators  de  bonis  non,  conceiving 
that  the  court  of  common  pleas  had  no  power  to  appoint  a  trustee 
in  such  case,  appealed  from  the  decree  of  the  court  making  the 
appointment.  The  only  question  then  raised  upon  the  appeal  is, 
had  the  court  of  common  pleas  jurisdiction  over  the  case,  so  as  to 
give  them  authority  to  make  the  appointment?  The  15th  section 
of  the  act  of  the  14th  of  June  1836,  Str.  Purd.  942,  provides  that 
when  a  trust  of  either  real  or  personal  estate  has  been  created  by 
deed,  will  or  otherwise,  for  the  use  or  benefit  of  any  person,  the 
court  of  common  pleas  of  the  county  in  which  the  trustee  has  re- 
sided, shall  exercise  the  jurisdiction  and  powers  given  by  law  in 
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regard  to  such  trust:  "Provided,  that  nothing  therein  contained 
shall  extend  to  trusts  created  by  will,  and  vested  in  executors  or 
administrators,  either  by  words  of  the  will,  or  by  provisions  or 
operation  of  law,  whenever  such  executors  or  administrators,  by 
the  existing  laws,  are  amenable  to  the  orphans'  court."  And  again, 
under  the  23d  section  of  the  same  act  it  is  enacted,  that  when  any 
such  trustee  shall  die,  the  court  having  jurisdiction  as  aforesaid, 
shall  have  power  to  appoint  a  trustee  on  the  application  by  petition 
of  any  person  interested  in  the  estate  or  property,  which  is  the  sub- 
ject of  the  trust,  after  due  notice  given  to  the  persons  concerned. 
And  the  same  powers,  without  any  exception  as  to  the  trust  being 
vested  in  executors  or  administrators,  would  seem  also  to  have  been 
given  to  the  courts  of  common  pleas  of  the  several  counties  within 
the  state,  by  the  prior  act  of  the  14th  of  April  1828.  Sir.  Purd. 
941.  It  has,  however,  been  objected  that  the  court  of  common 
pleas  could  not  make  the  appointment  here,  because  the  trust  is 
created  by  will,  and  was  vested  in  the  executrix  by  the  words  of 
the  will.  But  this  objection  does  not  appear  to  be  well  founded  in 
regard  to  its  having  been  vested  in  the  executrix  as  executrix.  For 
the  trust,  though  created  by  will,  is  not  thereby  vested  in  the  exe- 
cutrix, quasi  executrix  or  ratione  officii,  but  given  to  .her  nomina- 
tim.  As  the  trust,  therefore,  is  not  connected  by  the  words  of  the 
will,  nor  yet  by  any  of  the  provisions  or  operation  of  law  with  the 
executorship,  the  trust  and  the  executorship  are  to  be  viewed  as  if 
they  were  vested  in  two  distinct  and  different  persons  by  the  words 
of  the  will.  And  no  doubt  the  testatrix,  feeling  particularly  anxious 
that  the  trust  should  be  vested  in  and  accepted  by  the  mother, 
whether  she  accepted  the  executorship  or  not,  therefore  gave  each 
appointment  to  her  by  her  proper  name,  without  more.  Had  the 
trustee,  as  is  sometimes  the  case,  been  appointed  nominatim  in  the 
character  of  executrix,  as,  for  instance,  "  I  appoint  my  mother,  Eli- 
zabeth Goering,  my  executrix,  trustee,  &c.,"  it  might  have  pre- 
sented a  more  difficult  question;  one  possibly,  in  respect  to  which, 
a  difference  of  opinion  might  have  prevailed  among  the  profession. 
As  where  a  power  is  given  by  the  testator  in  his  will  to  A.  and  B., 
his  executors,  to  sell  his  lands,  and  one  of  them  happens  to  die 
before  the  power  is  executed,  different  opinions  have  been  enter- 
tained by  eminent  lawyers,  in  respect  to  the  question,  whether  the 
survivor  in  such  case  can  exercise  the  power  and  sell  the  land.  See 
Mr  Hargrave's  note,  2  Co.  Lit.  113,  a;  1  Williams  on  Executors 
156;  2  Ibid.  62.5, 626;  1  Sugden  on  Powers  138,  (6th  ed.;)  2  Preston 
on  Jlbstr.  264;  Perkins,  No.  548.  This  last  writer  says,  "If  a 
man  willeth  that  A.  and  B.,  his  executors,  shall  sell  his  land,  &c., 
and  they  refuse  before  the  ordinary,  yet  they  may  sell,  because 
they  are  certainly  named,  so  as  it  appeareth  that  the  will  of  the 
testator  is  that  they  shall  sell,  whether  they  refuse  or  not.  But 
otherwise  it  shall  be,  (as  it  seemeth,)  if  he  willeth  that  his  executors 
shall  sell,  without  expressing  their  names,  and  they  refuse  before 
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the  ordinary,  they  cannot  sell,"  &c.  The  latter  of  these  two  pro- 
positions is  denied  by  Mr  Sugden,  who  says,  when  the  power  is 
given  to  the  executors  to  sell  lands,  they  may  exercise  it,  although 
they  renounce  the  probate  of  the  will;  and  refers,  in  support  of  what 
he  thus  says,  to  14  Hen.  7,  and  15  Hen.  7/0.  11,  b.  Perkins  also 
seems  to  refer,  for  what  he  says,  to  15  Hen.  1,  12,  which  is  the 
same  case,  I  take  it,  and  to  19  Hen.  8,  9.  Mr  Sugden  and  Mr 
Preston  coincide  in  opinion;  but  Mr  Williams  inclines  to  take  side 
with  Perkins.  All,  however,  agree  that,  if  the  power  is  conferred 
on  the  same  persons  who  are  appointed  executors,  designating  them 
by  their  proper  names,  without  alluding  to  their  being  executors  of 
the  will,  they  may  execute  the  power,  notwithstanding  they  have 
renounced.  And  it  is  perfectly  clear  in  the  case  before  us,  as 
much  so  as  language  can  well  make  it,  that  the  appointment  of 
trustee  has  no  connection  with  or  reference  whatever,  by  the  terms 
of  the  will,  to  the  office  of  the  executrix,  and  that  the  trust,  there- 
fore, never  vested  in  her  by  reason  of  her  having  been  appointed 
executrix.  The  terms  creating  the  trust  are  altogether  different 
from  those  used  in  the  case  of  Innes's  Appeal,  4  Whart.  179. 
There  the  legacy  was  given  to  the  legatee  "to  be  paid  to  her  by  the 
executor,  at  such  times  as  he  in  his  judgment,"  &c.  Thus,  vesting 
the  trust  in  the  executor,  whoever  he  might  happen  to  be,  by  the 
plainest  terms  imaginable;  and  Mr  Justice  Sergeajnt,  therefore,  in 
delivering  the  opinion  of  the  court,  very  properly  calls  it  a  trust 
annexed  to  the  office  of  the  executor.  But,  in  the  case  before  us, 
the  appointment  of  trustee  is  expressly  given  to  Elizabeth  Goering 
by  name,  and  would  have  vested  and  continued  in  her  upon  the 
death  of  the  testatrix,  though  she  had  renounced  the  executorship, 
or  another  person  had  been  appointed  executor  of  the  will.  We 
are,  therefore,  of  opinion  that  the  court  below  had  jurisdiction  of 
the  matter,  and  full  power  to  appoint  a  trustee  on  the  application 
of  a  cestue  que  use,  by  petition  as  it  was  made. 

The  decree  is  affirmed,  and  the  appellants  ordered  to  pay  the 
costs  of  the  appeal. 
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Church  against  Davis. 

The  mechanics  lien  law  of  1806  does  not  prescribe  the  kind  of  evidence  neces- 
sary to  prove  that  the  debt  was  contracted;  the  purpose  for  which  materials  were 
famished  or  labor  was  performed,  may  be  established  by  parol.  The  book  of 
original  entries  of  the  mechanic  is  not  the  sole  test  of  the  building  to  be  charged. 

The  act  of  the  16th  of  June  1836,  relating  to  mechanics'  liens,  is  prospective 
in  its  operation,  and  claims  filed  previously  are  not  affected  by  its  provisions. 
The  act  of  30th  March  1831  extends  the  lien  beyond  five  years  from  the  time  of 
filing  the  claim,  wherever  a  scire  facias  has  been  i.:sued  within  that  time. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Robert  R.  Church  against  Eliza  Davis,  administratrix  of  James 
Davis,  with  notice  to  the  directors  of  the  poor  and  the  house  of 
employment  of  the  county  of  Cumberland.  Scire  facias  sur  me- 
chanics' lien. 

The  original  claim  was  filed  on  the  29th  of  September  1832, 
against  James  Davis,  for  lumber  furnished  for  the  building  of  a 
house  on  the  property  of  the  directors  of  the  poor,  and  this  scire 
facias  issued  to  November  term  1834. 

On  the  trial  the  plaintiff  offered  in  evidence  his  book  of  original 
entries,  showing  the  charges  for  lumber  furnished  to  James  Davis, 
to  the  amount  of  200  dollars  32  cents,  accompanied  with  parol 
proof  that  the  boards  were  got  by  the  said  James  Davis,  at  the 
board-yard  of  the  plaintiff,  on  the  credit  and  for  the  building 
referred  to  in  the  claim  filed  as  a  lien,  and  that  the  lumber  was  so 
used. 

The  defendants  objected  to  the  evidence: — 

1.  That  the  entry  in  the  book  is  simply  against  James  Davis,  and 
no  indication  is  afforded  by  the  entry  that  it  was  on  the  credit  of 
the  building. 

2.  That  if  a  lien  did  exist,  it  is  lost  by  lapse  of  time. 

The  court  sustained  the  objections,  and  rejected  the  evidence  of- 
fered, and  sealed  a  bill  of  exception. 

Peed,  for  plaintiff  in  error,  cited  4  Rawle  404;  1  Dull.  238;  16 
Serg.  4*  Rawle  59. 

Biddleand  Alexander,  contra,  cited  6  Watts  219;  8  Serg.  fy 
Rawle  505;  3  Rawle  9. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — By  the  act  of  17th  March  1806,  buildings  are 
subjected  to  liens  for  debts  contracted  for,  or  by  reason  of  work 
done,  or  materials  furnished.  It  does  not  prescribe  the  kind  of  evi- 
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dence  necessary  to  prove  that  the  debt  was  thus  contracted,  but 
leaves  that  to  depend  upon  the  ordinary  rules  of  evidence.  By 
these,  the  delivery  of  goods,  or  performing  labour  for  any  particu- 
lar purpose,  may  be  proved  by  parol.  Custom  and  convenience 
have  introduced  among  us  the  use  of  the  original  book  of  entries, 
supported  by  the  oath  of  the  party,  to  substantiate  such  charges, 
but  any  other  legal  mode  of  establishing  the  fact,  relating  to  the 
sale  and  delivery  are  sufficient.  It  has  not  been  the  practice  to 
make  the  book  of  the  mechanic  or  material  man  the  sole  test  of  the 
building  to  be  charged,  and  to  require  it  in  all  cases  would  impose 
on  them  an  inconvenient  and  unnecessary  burden.  Hills  v.  Elliott, 
16  Serg.  4*  Raivle  56,  turned  on  the  question  whether  the  claim 
filed  was  evidence  on  the  trial  of  the  issue  on  the  scire  facias,  and 
it  is  believed  that  point  was  all  which  the  case  has  been  considered 
as  deciding,  and  that  the  practice,  both  before  and  since  that  deci- 
sion, has  uniformly  been,  to  allow  parol  evidence  to  show  for  what 
building  the  work  was  done  or  the  materials  were  furnished.  We 
think  that  the  court  below  erred  in  rejecting  the  evidence  offered  by 
the  plaintiff. 

We  are  also  of  opinion,  that  this  case  having  originated  prior  to 
the  passage  of  the  act  of  16th  June  1836,  the  lien  is  not  affected  by 
the  provisions  of  its  24th  section.  That  act  constitutes  a  new  and 
complete  system,  and  is  prospective  in  its  operation.  Prior  cases 
must  be  construed  according  to  the  acts  in  force  when  they  oc- 
curred, and  the  act  of  30th  of  March  1831  extends  the  lien  beyond 
five  years  from  the  time  of  filing  the  claim,  wherever  a  scire  facias 
has  been  issued  within  that  time.  The  judgment  in  favour  of  the 
terre-tenants  and  against  the  administratrix  of  Davis,  must,  there- 
fore, be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Adams  against  Humes. 

The  maxim  caveat  emptor  is  inapplicable  to  a  purchaser  from  a  trustee,  but  he 
may  set  up  a  want  of  consideration,  or  any  defect  of  title,  as  a  defence  to  an  action 
for  the  purchase-money,  which  he  might  set  up  to  an  action  on  a  contract  of  sale 
by  the  beneficial  owner;  hence,  in  an  action  by  an  assignee  in  trust  for  the  bene- 
fit of  creditors,  to  recover  the  price  of  a  tract  of  land  held  by  the  insolvent  as- 
signor under  articles  of  agreement  only,  the  defendant  is  entitled  to  defalcate  in 
proportion  to  the  purchase-money  due  by  the  assignor  on  the  articles. 

ERROR  to  the  common  pleas  of  Centre  county. 
Hamilton  Humes,  assignee  of  Dr  John  Plumbe,  against  David 
Adams.     This  was  an  action  of  debt  upon  a  single  bill  for  616  dol- 
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lars  and  66  cents,  dated  the  1st  of  August  1836,  which  was  given 
in  evidence.  It  appeared  that  the  single  bill  was  given  in  consi- 
sideration  of  a  tract  of  land  sold  by  the  plaintiff  to  the  defendant, 
who  gave  in  evidence  the  following  agreements: — 

16th  of  September  1836,  agreement  between  Hamilton  Humes 
and  David  Adams. 

"  Whereas  David  Adams  has  this  day  given  his  three  single  bills 
to  Hamilton  Humes,  assignee  of  Dr  John  Plumbe,  and  a  mortgage 
to  secure  the  payment.  Now  it  is  perfectly  understood  that  the 
execution  and  delivery  of  the  said  notes  and  mortgage  are  not  to 
affect  the  right  of  the  said  David,  if  he  has  any  such,  to  make  a  de- 
fence for  the  amount  of  money  due  the  estate  of  General  Philip  Ben- 
ner,  on  articles  of  agreement  between  Dr  John  Plumbe  and  Philip 
Benner,  dated  the  17th  of  May  1828;  nor  is  the  paper  to  affect  the 
right  of  Humes  to  recover;  but  each  party  is  to  stand  as  if  suit  had 
been  brought  on  the  public  bid  made  by  Adams  at  the  sale  of  the 
said  property  by  the  said  assignee.  Witness  our  hands  and  seals 
this  16th  of  September  1836." 

17th  of  May  1828,  article  of  agreement  between  Philip  Benner 
and  John  Plumbe: 

"  Articles  of  agreement  made  this  17th  day  of  May  one  thousand 
eight  hundred  and  twenty-eight,  between  Philip  Benner  of  the 
county  of  Centre,  in  the  state  of  Pennsylvania,  iron  master,  of  the 
one  part,  and  John  Plumbe,  of  the  same  county,  in  the  state  afore- 
said, of  the  other  part,  witnesseth  that  the  said  Philip  Benner  agrees 
to  sell,  and  the  said  John  Plumbe  to  purchase,  a  certain  tract  or  piece 
of  land  situate  in  Rush  township,  in  the  county  of  Centre,  in  the 
state  aforesaid,  called  HaTfford,  formerly  in  upper  Bald  Eagle  town- 
ship, Mifflin  county,  now  Centre  county,  adjoining  lands  granted 
to  Christian  Lewboore,  Hugh  Patton,  Robert  Reed,  and  Levys, 
containing  four  hundred  and  thirty-three  acres  and  one  hundred 
and  fifty-three  perches,  and  allowance  for  roads.  Surveyed  in  pur- 
suance of  a  warrant  dated  the  twenty-fourth  of  December,  one 
thousand  seven  hundred  and  ninety-two,  to  Henry  Pinkerton,  and 
patented  to  Robert  Morris  the  9th  of  July  1794,  and  conveyed  by 
deed  poll,  dated  the  15th  day  of  November  1803,  by  James  Dun- 
can, high  sheriff  of  Centre  county,  to  the  said  Philip  Benner,  toge- 
ther with  the  appurtenances,  at  and  for  the  price,  a  sum  of  five  hun- 
dred dollars,  lawful  money  of  the  United  States;  and  the  said  John 
Plumbe,  for  himself,  his  heirs,  executors  and  administrators,  shall 
and  will  well  and  truly  pay  unto  the  said  Philip  Benner,  his  heirs 
or  assigns,  the  aforesaid  consideration,  a  sum  of  five  hundred 
dollars,  lawful  money  aforesaid,  in  manner  following,  that  is  to 
say:  one-third  part  thereof  upon  the  execution  hereof,  and  the  re- 
maining two-thirds,  with  interest  from  the  date  hereof,  whenever 
the  said  Philip  Benner  can  and  will,  by  a  good  and  sufficient  deed, 
to  be  approved  of  by  the  said  John  Plnmbe,  convey  the  said  tract 
of  land  in  fee  simple  to  the  said  John  Plumbe:  and  the  said  Philip 
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Benner,  for  himself,  his  heirs,  executors  and  administrators,  doth 
covenant,  promise  and  agree  to  and  with  the  said  John  Plumbe 
that,  if  the  title  of  the  said  Philip  Benner  should  be  defective  or  in- 
valid, that  he  will  repay  and  refund  to  the  said  John  Plumbe,  his 
heirs,  executors,  administrators  or  assigns,  the  said  sum  of  money 
so  paid  at  the  execution  hereof,  with  interest,  by  the  said  John 
Plumbe;  but  if  the  said  Philip  Benner  should  have  a  good  and 
sufficient  title  to  one-third  part  of  the  said  land,  that  he  will  convey 
the  same  to  the  said  John  Plumbe,  his  heirs  or  assigns.  For  the 
true  and  faithful  performance  of  the  covenants  aforesaid,  the  said 
parties  do  bind  themselves,  their  heirs,  executors  and  administra- 
tors, respectively  each  to  the  other,  in  the  penal  sum  of  two  thou- 
sand dollars,  firmly  by  these  presents.  In  witness  whereof,  the 
said  parties  have  hereunto  set  their  hands  and  seals. 

"  Bellefonte,  May  17th  1828,  received  of  John  Plumbe  one  hun- 
dred and  sixty-six  dollars  and  sixty-six  cents,  being  the  one-third 
part  of  the  consideration  money  upon  the  above  articles  of  agree- 
ment. 

"$166  66.  PHILIP  BENNER." 

"  Acknowledged,  the  27th  of  November  1828,  before  Judge 
Burnside,  and  recorded  on  the  28th  of  November  1828." 

30th  September  1834,  the  land  was  sold  to  the  defendant  upon 
the  following  advertisement  of  Hamilton  Humes,  assignee  of  John 
Plumbe: 

"  Will  be  exposed  to  public  sale  by  the  subscriber,  as  assignee  of 
Dr  John  Plumbe,  at  the  court-house  in  the  borough  of  Bellefonte, 
on  Monday,  the  24th  of  November  next,  the  following  described 
property,  viz:  five  town  lots  situated  in  the  town  of  Philipsburg, 
known  by  numbers  144, 145,  146,  147  and  148,  on  the  plan  of  said 
town,  together  with  a  large  two  story  brick  dwelling-house,  sta- 
bling, and  other  buildings  thereon  erected;  also,  an  out  lot  adjoin- 
ing said  town  lots,  containing  5  acres  and  135  perches;  also,  one 
other  lot,  marked  number  54,  situate  in  the  town  of  Philipsburg, 
together  with  a  large  storehouse,  a  carpenter  shop,  &c.,  thereon 
erected;  also,  one  other  out  lot,  situate  half  a  mile  below  the  town 
of  Philipsburg,  containing  4  acres;  also,  one  tract  of  land  situate  in 
Rush  township,  Centre  county,  together  with  a  three  fired  forge,  a 
frame  storehouse  and  office,  a  two  story  dwelling  house,  and  eleven 
workingmens'  houses,  smith  shop,  carpenter  shop,  stables,  coal 
house,  and  all  other  buildings  thereon  erected;  also,  a  tract  of  land 
situate  in  Rush  township,  Centre  county,  together  with  a  saw  mill 
and  two  dwelling  houses  thereon  erected;  also,  a  two  story  log 
tavern  house  and  stabling  adjoining,  situate  on  the  Bellefonte  and 
Philipsburg  turnpike,  at  the  six  mile  run;  also,  another  tract  of 
land,  situate  in  the  towhship  aforesaid,  called  Rockland,  containing 
407  acres  and  138  perches  and  allowance,  together  with  a  saw 
mill  and  dwelling  house,  stabling  and  all  other  buildings  thereon 
erected;  also,  two  other  tracts  of  land,  situate  in  the  township  afore- 
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said,  each  containing  433  acres  and  153  perches  and  allowance; 
also,  parts  of  two  other  tracts  of  land,  situate  in  Patton  township, 
being  that  part  of  the  old  Craddock  improvement  which  does  not 
interfere  with  the  claim  of  William  M'Cay,  Esq.,  of  Sunbury. 

"  Where  all  those  who  wish  bargains,  and  particularly  the  credi- 
tors of  Dr  John  Plumbe,  would  do  well  to  attend.  A  reasonable 
credit  may  be  expected  by  those  who  purchase." 

The  plaintiff  then  gave  in  evidence  the  deed  from  him  to  the  de- 
fendant for  the  land,  which  had  been  recorded. 

Defendant's  counsel  requested  the  court  to  instruct  the  jury  on 
this  point: — 

"  That  on  this  evidence  and  the  legal  construction  of  these  papers 
and  this  sale,  the  plaintiff  is  not  entitled  to  recover  until  he  perfects 
the  title  of  Philip  Benner;  and  that  the  defendant  is  entitled  to  a 
defalcation  for  the  amount  due  the  estate  of  Philip  Benner,  on  the 
article  of  the  17th  of  May  1828."  Which  instruction  the  court  re- 
fused to  give:  "  It  is  the  opinion  of  the  court,  that  caveat  emptor 
applies  to  this  sale;  and  that  the  defendant  was  bound  to  know  the 
title  he  purchased,  that  a  sale  by  an  assignee  excludes  all  warranty. 
Here  the  title  was  on  record,  which  was  constructive  notice  to  the 
defendant  which  bound  him,  and  that  he  is  bound  to  adjust  the 
title  with  Benner's  estate;  and  that  there  is  nothing  in  this  sale  or 
in  these  papers  which  entitles  the  defendant  to  a  defalcation  for  any 
money  due  to  Benner's  estate." 

To  this  opinion  of  the  court  defendant  excepted. 

Errors  assigned: 

1.  The  court  erred  in  charging  the  jury,  that  the  plaintiff  could 
recover  before  he  perfected  the  title  to  the  defendant. 

2.  The  court  erred  in  stating  that  the  maxim  "  caveat  emptor" 
applied  to  the  case  trying,  when  part  of  the  purchase-money  was 
still  due  and  owing  by  the  plaintiff  to  General  Benner,  and  of 
which  the  defendant  had  no  notice  until  after  the  property  was 
struck  down  to  him. 

Burnside  and  Valentine,  for  plaintiff  in  error,  cited  1  Serg.  $ 
Rawle  438;  Sug.  Vend.  310. 

M'^llister  and  Blanchard,  for  defendant  in  error,  cited  9  Serg. 
$  Rawle  162, 252,  397;  11  Serg.  Sf  Rawle,  138;  16  Serg.  8?  Rawle 
430;  2  Penn.  Rep.  110;  3  Whart.  598. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — This  action,  though  brought  on  a  specialty,  stands 
by  agreement  of  the  parties  on  the  purchaser's  bid;  and  standing 
therefore  as  a  bill  to  have  the  purchase  executed  by  payment  of 
the  price,  it  is  open  to  an  equitable  defence  even  at  law.  Now  though 
the  maxim  caveat  emptor  is  applicable,  in  such  a  case  to  patent 
defects  in  the  quality  of  the  estate,  it  is  inapplicable  to  defects  in  the 
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title.  Equity  looks  with  such  extreme  jealousy  on  that,  that  it 
is  the  course  of  the  English  chancery  never  to  compel  a  pur- 
chaser to  pay  for  a  title,  unless  it  is  so  clearly  marketable  as  to  be 
free  from  a  blemish  that  might  be  a  hindrance  to  parting  with  it; 
and  where  there  is  nothing  in  the  circumstances  of  the  bargain,  to 
show  that  less  was  treated  for  than  a  clear  legal  estate,  less  will  not 
be  forced  upon  him  here.  It  is  argued,  however,  that  there  is  a 
class  of  cases  in  which  the  vendor  is  only  an  implement  to  effect  the 
sale,  and  that  being  ignorant  of  the  quality  of  the  title,  he  sells,  and 
the  purchaser  buys,  just  what  the  former  owner  had,  and  no  more; 
iu  proof  of  which  are  cited  our  own  decisions  on  the  nature  of  our 
sheriff's  sales,  under  the  satutes  for  taking  land  in  execution.  But 
to  say  nothing  of  the  special  enactment,  that  the  vendee  shall  have 
exactly  what  the  debtor  had,  it  would  result  from  the  nature  of  the 
office,  that  the  sheriff  is  only  an  instrument,  which  the  law  uses  to 
turn  the  debtor's  estate  into  money;  of  the  nature  of  which  he  is 
necessarily  ignorant,  and  that,  being  directed  to  sell  it  for  what  it 
will  fetch,  he  has  no  power  to  make  conditions  in  respect  to  the 
title  or  the  price  of  it.  His  vendee,  therefore,  takes  it  as  he  takes 
his  wife,  for  better,  for  worse.  It  is  certainly  true,  that  the  same  prin- 
ciple was  unnecessarily  applied  by  Lord  Rosslyn,  in  Pope  v.  Simp- 
son, 5  J^es.  446,  to  a  sale  by  a  bankrupt's  assignees.  But  as  they  are 
always  put  in  possession  of  the  muniments,  and  as  they  thus  have  an 
opportunity  to  become  acquainted  with  the  title  they  profess  to  sell, 
their  sale  is  not  to  be  distinguished  from  the  sale  of  any  other  trus- 
tees; and  we  accordingly  find  that  Lord  Rosslyn's  principle  has 
been  rejected  by  some  of  the  most  eminent  equity  judges  that  have 
sat  in  Westminster  Hall.  In  White  v.  Foljambe,  11  J^es,  345, 
Lord  Eldon  entered  a  formal  protest  against  it;  "That  assignees 
under  a  commission  of  bankruptcy,"  said  he,  "  may  sell  under  a 
special  contract  such  estate  as  the  bankrupt  had,  I  admit.  But  if 
the  assignees  exhibit  to  sale  a  freehold  estate  of  inheritance,  not 
marking  by  the  contract,  that  they  mean  to  sell  nothing  more  than 
it  shall  turn  out  the  bankrupt  had,  the  agreement  is  to  sell  the  in- 
heritance free  from  incumbrance,  and  (I  except  a  lease  which  falls 
within  this  case)  there  is  no  principle  which  protects  the  assignees 
if  they  do  not  inform  themselves  before  they  propose  a  sale,  what 
is  the  real  nature  of  the  title.  Proposing  an  estate  on  terms  which, 
if  used  by  any  other  person,  would  be  taken  to  tender  a  freehold 
estate  of  inheritance,  free  from  incumbrances,  they  cannot  say  that 
it  is  not  what  they  meant  to  tender.  I  agree  to  that  case,  (Pope  v. 
Simpson,)  if  it  means  only  this;  that  if  they  offer  to  a  purchaser  a 
freehold  estate,  free  from  incumbrances,  and  before  the  contract  is 
executed,  it  appears  to  a  court  of  equity,  that  the  assignees  cannot 
make  such  a  title,  the  court  of  equity  ought  to  leave  the  parties  to 
law.  The  assignees,  when  they  make  a  title,  only  covenant  that 
they  have  not  encumbered;  but  that  does  not  prove  that  they  did 
not  mean  to  sell  the  fee  simple,  and  they  are  only  in  the  same  situa- 
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tion  of  other  persons  who,  having  tendered  a  fee  simple  to  sale,  find 
they  have  been  mistaken  in  the  title;  and  in  that  case  the  court 
would  say  they  should  be  left  to  law.  The  proposition  is  very 
different,  that  where  the  assignees  of  a  bankrupt  expose  to  sale  an 
estate  of  inheritance,  they  are  not  bound  to  inform  themselves  as 
diligently,  and  bound  by  the  contract  as  much,  as  any  others."  I 
have  extracted  these  remarks  entire,  not  more  for  the  great  authority 
of  the  quarter  whence  they  come,  than  for  their  explicitness  and 
good  sense.  The  substance  of  them  has  been  repeated  in  M'Donald 
v.  Hanson,  12  Ves.  278,  by  Sir  William  Grant:  "  If  assignees  in 
bankruptcy,"  said  he,  "  choose  to  advertise  that  they  have  not  good 
title,  or  that  they  will  sell  only  such  title  as  they  have,  that  is 
another  thing.  But  if  they  advertise  in  the  common  way,  there  is 
no  reason  why  they  should  not  be  bonnd  as  other  persons."  And 
it  will  be  found  in  Spurrier  v.  Hancock,  4  Ves.  667,  as  he  truly 
observed,  that  Lord  Alvanley  had  no  conception  that  assignees  are 
entitled  to  any  peculiar  indulgence.  Yet,  as  a  commission  of  bank- 
ruptcy has  been  called  a  statutory  execution,  their  office  bears  more 
resemblance  to  the  office  of  a  sheriff,  than  does  that  of  assignees 
under  a  voluntary  assignment  for  the  benefit  of  creditors,  or  than, 
that  of  any  other  trustees.  Finally  in  Deverell  v.  Lord  Bolton,  18 
Ves.  512,  Lord  Eldon  again  adverted  to  Pope  v.  Simpson,  and  ad- 
hered to  what  he  had  said  in  White  v.  Foljambe.  After  decisions 
so  direct,  and  by  men  so  eminent,  there  is  little  doubt  of  the  princi- 
ple on  authority,  and  there  is  as  little  doubt  of  it  in  reason.  Every 
trustee  to  sell  has  the  muniments  and  ample  opportunity  to  learn 
the  nature  and  circumstances  of  the  title.  If  it  is  imperfect  or  en- 
cumbered, it  is  easy  to  offer  it  for  what  it  will  fetch  as  it  stands. 
Bidders  for  an  uncertainty  may  not  be  found;  but  open  dealing  is 
not  to  be  dispensed  with  for  the  dishonest  purpose  of  putting  the 
estate  into  the  hands  of  a  purchaser  at  a  higher  price;  and  it  was 
justly  remarked  by  Lord  Eldon,  in  Deverall  v.  Bolton,  that  a  court 
of  equity  gives  no  encouragement  to  such  a  purpose.  If,  however, 
it  is  found  that  the  estate  can  be  better  sold  on  general  terms,  it  will 
be  easy  to  change  the  plan ;  but  in  either  way,  every  thing  should 
be  avoided  which  might  lead  to  misconception,  and  when  trustees 
omit  the  necessary  precautions  against  it,  they  have  no  room  to 
complain  that  they  are  held  to  the  terms  of  an  ordinary  sale.  It 
would  be  difficult  to  find  a  reason  for  the  notion  of  Lord  Rosslyn. 
That  a  purchaser  may  not  call  on  a  trustee  for  a  covenant  of  title, 
is  because  it  would  be  neither  just  nor  politic,  to  require  a  vendor  to 
warrant  a  thing,  in  which  he  has  not  a  personal  interest.  No  man 
would  accept  the  office  of  a  trustee,  if  it  might  place  him  in  that 
predicament.  Being  answerable  for  nothing  but  unfair  dealing,  he 
is  bound  only  to  warrant  that  he  has  not  encumbered  the  title,  and 
to  have  refrained  from  positive  misrepresentation.  But  in  order  to 
deal  fairly,  he  is  bound  to  acquaint  himself  with  the  title,  and  to  sell 
the  estate  as  the  beneficial  owner  of  it  would  sell  it.  In  the  case  at 
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bar,  there  was  no  saving  of  any  thing.  The  estate  was  proposed 
in  the  advertisement,  merely  as  a  tract  of  land  situate  in  a  particular 
township  and  containing  so  many  acres.  Not  a  word  was  said 
about  an  outstanding  price  of  a  former  purchase.  As  a  vendee  by 
articles,  the  insolvent  assignor  had  only  an  equity,  the  title  having 
been  withheld  as  a  security  for  the  purchase-money;  and  his  assig- 
nee's vendee  has  a  right  to  have  a  clear  legal  title,  or  in  its  stead, 
a  deduction  equal  to  the  sum  it  will  cost  to  procure  it;  and  of  that 
he  was  deprived  by  the  direction. 

Judgment  reversed,  and  a  venire,  de  novo  awarded. 


Devling  against  Williamson. 

If  evidence  be  inadvertently  given  to  the  jury  without  objection,  which,  during 
the  progress  of  the  trial,  is  discovered  to  be  illegal,  it  is  the  duty  of  the  court  to 
reject  it;  or  the  party  may  require  the  court  in  their  charge  to  instruct  the  jury 
to  disregard  it. 

A  witness  in  his  deposition,  after  detailing  the  circumstances  of  an  interview- 
between  the  parties,  added,  "the  contract  with  T.  W.  was  considered  at  an  end 
by  all  parties:"  Held,  to  be  admissible  as  his  assertion  of  his  knowledge  of  the 
fact,  that  all  the  parties  agreed  that  the  contract  was  at  an  end. 

An  office  paper  taken  out  of  the  files  by  one  who  has  no  official  connection 
with  it,  and  produced  in  court,  cannot  be  given  in  evidence;  it  must  be  produced 
and  authenticated  by  the  proper  officer  in  whose  custody  it  was. 

Semble,  that  public  officers  allowiug  papers  or  records  to  be  taken  from  their 
offices  without  the  process  or  order  of  a  court,  are  responsible  with  their  sure- 
ties for  the  loss  or  mutilation  of  such  documents. 

In  an  action  of  ejectment  founded  upon  a  legal  title,  where  the  defendant  rests 
his  defence  upon  an  agreement  of  purchase,  it  is  not  essential  to  the  plaintiff's 
right  to  recover  that  he  should  have  tendered  a  deed  to  the  defendant  before  suit 
brought. 

The  conflicting  cases  of  Southerland  v.  Purry,  2  Perm.  Rep.  145,  and  Brown 
v.  Metz,  5  Wails  164,  as  to  this  point,  overruled,  and  the  case  of  Smith  v.  Web- 
ster, 2  Walts  478,  reviewed  and  affirmed. 

ERROR  to  the  common  pleas  of  Centre  county. 

This  was  an  action  of  ejectment  by  Samuel  Williamson  and 
others,  heirs  at  law  of  Thomas  Williamson,  against  John  Devling 
and  Daniel  Maurer,  for  150  acres  of  land. 

The  plaintiffs  gave  evidence,  showing  the  legal  title  to  the  land 
to  be  in  Thomas  Williamson,  now  deceased,  and  that  they  were 
his  heirs  at  law.  The  defendant,  John  Devling,  did  not  controvert 
the  original  title,  but  contended  that  that  title  should  be  conveyed 
to  him,  and  gave  in  evidence  an  agreement  of  the  4th  of  February 
1832,  by  which  Thomas  Williamson  agreed  to  sell  the  land  to  him 
for  1650  dollars,  one-half  in  hand,  and  the  residue  in  annual  pay- 
ments of  150  dollars  until  1838,  when  the  last  payment  of  225 
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dollars  was  to  be  made.  By  the  terms  of  the  agreement  Williamson 
was  to  give  a  good  and  sufficient  title  in  law  and  equity  for  the 
land  at  the  payment  of  the  hand  money.  Previously  to  this,  on 
the  10th  of  January  1829,  Williamson,  by  an  agreement  with  Curts, 
Hepburn  &  Co.,  had  granted  to  them  the  exclusive  right  to  dig  ore  on 
the  land  for  the  consideration  of  twenty-five  cents  a  load.  Devling 
was  aware  of  this,  and  on  the  5th  of  February  1832  he  took  an 
assignment  of  the  agreement  of  Curts,  Hepburn  &  Co.,  which  was 
delivered  to  him.  During  the  progress  of  the  trial  the  plaintiffs 
offered  in  evidence  a  deposition  of  David  Marten,  to  the  reading  of 
which  several  objections  were  made  and  overruled  by  the  court, 
who  sealed  a  bill  of  exceptions. 

After  the  deposition  was  read  as  far  as  admitted  by  the  court, 
concluding  with,  "When  James  Williamson  paid  to  said  John  Dev- 
ling the  one  hundred  dollars,  the  contract  with  Thomas  Williamson, 
deceased,  was  considered  at  an  end  by  all  the  parties."  The  de- 
fendant objected  to  this  part  of  the  deposition  and  asked  the  court 
to  reject  them  or  give  him  a  bill  of  exceptions,  which  the  court 
refused  to  do,  stating  that  there  was  no  special  exception  to  these 
words  of  the  deposition:  That  the  bill  was  signed  and  the  deposi- 
tion read  and  refused  to  interfere  at  this  time  further,  and  the  de- 
fendant excepted  to  this  opinion  of  the  court. 

The  plaintiff  then  offered  in  evidence  the  original  administration 
account  of  James  Williamson  and  David  Marten,  administrators  of 
Thomas  Williamson,  and  to  read  Item,  No.  10,  a  credit  for  100 
dollars  paid  to  John  Devling.  The  defendant  objected  to  the  paper 
on  the  ground  that  it  was  not  a  certified  copy.  The  plaintiffs  then 
called  Samuel  Hepburn,  Esquire,  as  a  witness;  the  defendant  ob- 
jected to  Mr  Hepburn  giving  any  evidence  on  the  subject  of  the 
paper,  as  he  is  not  the  officer  of  the  orphans'  court  of  Cumberland 
county,  from  which  the  paper  was  brought.  The  court  overruled 
the  objection,  and  the  witness  testified  as  follows:  "I  got  this  ac- 
count from  the  clerk  of  the  orphans'  court  of  Cumberland  county. 
It  is  the  only  paper  on  file  in  that  office  touching  that  estate.  I  am 
an  attorney  of  that  court.  I  am  not  the  clerk  or  the  deputy  of  the 
orphans'  court.  I  got  the  paper  out  of  the  file."  The  court  ad- 
mitted the  paper  and  sealed  a  bill  of  exceptions  at  the  instance  of 
the  defendant. 

All  the  other  exceptions  and  questions  of  law  determined  in  the 
case  arose  out  of  the  facts  and  opinion  of  the  court  upon  them. 
After  stating  the  facts  in  relation  to  the  agreement  to  purchase  the 
land  and  the  assignment  of  the  agreement  with  Curtz,  Hepburn  & 
Co.,  on  the  5th  of  February  1832,  the  court  thus  instructed  the  jury: 

"On  this  same  5th  of  February  1832,  Devling,  on  his  way  home, 
thus  writes  to  Williamson: 

"  'After  I  left  your  house  I  began  to  think  more  about  the  agree- 
ment you  made  with  Samuel  Hepburn,  and  I  called  to  see  lawyer 
Valentine,  of  Centre  county,  and  showed  him  the  agreement  you 
made  with  Hepburn.  He  told  me  that  it  gave  Hepburn  privilege 
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at  any  time  to  dig  for  ore,  and  it  prevents  you  or  me  from  disposing 
ore  at  any  time  off  that  farm;  and  further,  that,  if  you  did  not  give 
him  the  refusal  of  the  land,  as  you  had  agreed  in  writing,  that  you 
lay  open  to  him  for  a  suit  of  damages.  He  told  me  not  to  let 
Hepburn  and  Curls' know  that  I  had  the  agreement — that  your 
best  plan  would  be  to  get  a  release  from  Hepburn.  You  also  have 
given  him.  the  privilege  of  a  road.  I  cannot  go  on  to  have  it  sur- 
veyed or  any  thing  until  it  is  settled,  as  I  could  not  think  of  owning 
land  that  another  man  could  dig  on  when  he  pleases,  or  that,  if 
there  was  ore  in  it,  that  I  must  give  it  to  any  person  against  my 
will.'  He  requested  an  answer.  You  will  observe  that  Devling 
had  purchased  with  the  incumbrance;  he  had  taken  an  assignment 
of  Curts,  Hepburn  &  Co.'s  article,  and  thereby  placed  himself  in 
Devling's  shoes.  He  wanted  Williamson  to  get  a  release  from 
Hepburn,  but  this  was  his  own  business.  He  could  not  think  of 
owning  land  that  another  man  could  dig  ore  on  when  he  pleases,  or 
that,  if  there  was  ore  on  it,  he  must  give  it  to  any  person  against 
his  will.  We  believe  this  to  be  a  refusal  on  the  part  of  Devling  to 
perform  his  contract; — you  will  judge. 

"  It  would  seem  that  old  Mr  Williamson  was  somewhat  alarmed 
at  omitting  to  give  Curts,  Hepburn  &  Co.  the  refusal  of  this  pro- 
perty. The  hand  money  was  to  be  paid  and  the  title  made  on  the 
1st  of  May  1832.  About  the  middle  of  May  1832,  as  proved  by 
Wilson  and  others,  Mr  Devling  called  on  old  Mr  Williamson;  ac- 
cording to  the  evidence  of  C.  Wilson,  Devling  stated  he  came  to 
fulfil  his  contract  respecting  the  land.  He  said  he  had  brought  a 
blank  deed — Williamson  said  it  was  right.  Williamson  said  Samuel 
Hepburn  had  been  there  or  written  to  him  respecting  the  land  and 
he  was  afraid  he  was  going  to  get  into  trouble.  The  parties  agreed 
that  the  land  should  be  offered  to  Curts,  Hepburn  &  Co.  at  15  dol- 
lars an  acre,  and  if  they  took  it  Devling  was  to  get  the  advance  of 
4  dollars  an  acre.  At  this  time,  the  14th  of  May,  Williamson 
wrote  to  Curts,  Hepburn  &  Co.,  'that  he  had  an  opportunity  of 
selling  the  land  which  he  had  agreed  to  give  them  the  refusal  of. 
His  price  was  15  dollars  per  acre:  if  they  wished  to  purchase  at  that 
price  he  requested  notice  before  the  15th  of  June  then  next.  If 
they  refused  to  accept  this  he  would  not  consider  himself  longer 
bound.'  Wilson  called  on  Curts  when  he  returned  home,  and  he 
said  he  would  take  the  land  at  15  dollars  per  acre,  and  on  the  13th 
of  June  1832,  John  Curts,  for  Curts,  Hepburn  &  Co.,  writes  to 
Wilson  that  they  had  concluded  to  take  the  land,  and  that  Mr 
Hepburn  had  gone  to  make  the  necessary  arrangements. 

"  Prior  to  this,  on  the  25th  of  May  1832,  Mr  Williamson  wrote 
to  Devling  that  Hepburn  had  called  on  him  as  he  went  to  Baltimore, 
asked  the  price  of  the  land,  and  that  he  told  him  15  dollars  per 
acre.  The  hand  money  1000  dollars,  the  rest  in  three  yearly  pay- 
ments, arid  that  he  said  he  would  write  to  Curtz  and  let  him  know 
as  he  returned  back. 
ix. — 2  B* 
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"On  the  16th  of  June  1832,  John  Devling  writes  to  Williamson 
a  letter  informing  him  that  Wilson  served  the  notice  before  Hepburn 
had  come  home;  that  Curts  did  not  care  for  the  land  if  he  got  an 
agreement  respecting  the  ore  which  Devling  refused. 

On  the  13th  of  July  1832,  Williamson  writes  to  Devling,  acknow- 
ledging the  receipt  of  the  letter  of  the  16th  June,  and  that  he  had 
received  a  letter  from  Wilson,  that  Curts  &  Co.  would  take  the  land, 
and  that  he  had  requested  them  to  come  down  in  August  or  begin- 
ning of  September. 

"  On  the  Sth  of  September  1832,Williamson  writes  to  Devling,  that 
he  had  written  to  Hepburn  to  come  on  the  last  of  August,  or  the 
first  of  September,  and  they  had  not  complied;  that  he  had  wrote 
to  Wilson  a  few  lines  to  read  to  them,  and  to  give  them  to  the  20th 
of  the  above  stated  month.  He  died,  shortly  after  22d  September 
intestate;  administration  on  his  estate  was  granted  to  his  son  James 
and  his  son-in-law  David  Marten.  Matters  rested  until  June  1833, 
when  Wilson  and  Devling  both  appeared  at  James  Williamson's, 
when  the  agreement  of  the  10th  June  was  obtained.  The  court 
referred  to  the  testimony  of  James  Williamson,  David  Martin  and 
Charles  Wilson;  as  to  this  agreement  you  have  heard  the  evi- 
dence; if  a  fraud  was  practised  upon  Williamson  and  Marten,  as 
they  swear,  then  that  agreement  is  utterly  void  and  of  no  effect; 
and  if  the  receipt  of  the  100  dollars  paid  on  the  5th  of  February  1832 
was  surrendered  as  they  swear,  then  the  contract  was  abandoned, 
and  the  defendant  has  neither  claim  nor  pretence  of  claim  to  the 
land.  If,  on  the  other  hand,  the  jury  should  find  it  was  surren- 
dered for  the  purpose  stated  by  Wilson,  it  will  present  other  con- 
siderations. 

"  The  administrators  as  administrators,  had  no  claim  over  the  land, 
except  in  such  cases  as  the  legislature  have  vested  special  powers. 
Amongst  other  powers  given  by  the  legislative  enactments,  is  the 
power  of  perfecting  and  consummating  contracts,  in  part  executed; 
especially  written  contracts.  If  this  contract  was  resigned  or  aban- 
doned by  the  defendant,  he  is  not  entitled  to  have  a  specific  exe- 
cution; nor  is  he  entitled  to  have  a  specific  performance,  and  unless 
the  articles  were  fairly  obtained,  and  without  surprise  and  circum- 
vention. 

"  Equity  will  relieve  against  a  clear  mistake,  as  well  as  against 
fraud.  If  the  defendant  waived  his  original  contract;  if  he  trifled 
with  it  or  refused  to  perform  it,  or  if  his  acts  are  inconsistent  with 
a  due  execution  of  the  contract,  a  jury  ought  not  to  give  him  a 
specific  execution.  Did  he  not  refuse  by  his  letter  of  the  5th  of  Feb- 
ruary 1832?  If  you  so  find,  and  new  agreements  were  made,  he  is 
not  now  entitled  to  a  specific  execution  of  the  old  agreement.  He 
must  resort  to  his  remedy  on  the  new  agreement. 

"  Defendant's  counsel  ask  us  to  instruct  you,  that  the  original  arti- 
cle of  agreement,  being  executed  on  the  4th  of  February  1832,  con- 
stituted the  contract  between  the  parties,  and  of  itself  bound  them 
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respectively  to  comply  with  its  provisions;  that  the  assignment  of 
the  article  of  Samuel  Hepburn  for  Curts,  Hepburn  £  Co.,  with 
Thomas  Williamson,  dated  in  1829,  on  the  5th  of  February  1832, 
did  not  change  nor  alter  the  contract  of  the  4th  of  February  1832. 

"  We  agree,  it  did  not  alter  or  change  the  contract  of  the  4th,  but 
we  consider  it  auxiliary  to  it.  The  100  dollars  was  paid  on 
the  5th;  the  assignment  on  that  day,  we  think,  is  to  be  taken 
together — one  entire  contract — and  on  the  evidence  should  be  so 
considered  by  the  jury.  We  agree  the  parties  are  bound  respec- 
tively to  comply  with  their  agreement  of  the  24th  and  of  the  5th 
February  1832. 

"2.  That  the  letter  of  the  5th  February  1832,  Devling  to  Wil- 
liamson, is  not  of  itself  in  law  a  rescission  of  the  contract. 

"  The  letter  is  not  in  law  a  rescission,  but  it  is  a  refusal  by  Devling 
to  fulfil  his  agreement,  unless  on  conditions,  which  were  in  the 
judgment  of  the  court  inconsistent  with  the  assignment  on  the  5th, 
and  with  the  entire  contract  between  the  parties. 

"  It  is  the  opinion  of  the  court,  that  John  Devling  should  have 
gone  forward  and  paid  his  money,  and  took  a  deed  for  the  land, 
and  have  carried  into  effect  the  agreement  with  Curts,  Hepburn  & 
Co.  If  he  refused  to  fulfil  that  agreement  after  he  took  the  assign- 
ment of  the  agreement  of  Curts,  Hepburn  &  Co.  it  was  a  refusal  on 
his  part  to  perform  his  engagements.  Devling's  whole  money  is 
due.  He  has  not  brought  a  cent  into  court;  he  has  not  offered  to 
secure  a  cent;  what  equity  has  he  against  these  heirs?  He  has 
cleared  a  few  acres  on  the  land,  and  has  received  the  benefits  from 
the  clearing.  If  he  had  brought  his  money  into  court,  and  the 
jury  should  have  found  for  the  defendant,  the  court  would  not  have 
permitted  the  plaintiff  to  have  taken  that  money  out  until  a  con- 
veyance was  made,  under  their  direction,  to  Mr.  Devling. 

"  We  think,  at  all  events,  the  verdict  should  be  for  the  plaintiffs. 
And  if  the  jury  think,  under  the  principles  we  have  stated,  that  a 
specific  execution  of  the  contract  should  be  decreed,  and  the  bar- 
gain was  not  rescinded,  to  be  released  on  the  payment  of  the 
purchase-money,  you  will  find  the  amount  and  fix  a  reasonable 
time  for  payment.  It  is  a  general  principle  of  the  law,  that  the 
possession  of  land  is  equal  to  the  interest;  where  money  is  tendered 
and  retained,  and  brought  into  court  until  a  deed  is  made,  it  will 
take  the  case  out  of  that  principle;  so  if  the  plaintiff  waived  the  pay- 
ment of  interest. 

"  If  the  verdict  should  be  so  found,  and  the  money  paid  into 
court,  we  will  not  permit  the  plaintiffs  to  take  it  out  until  a  deed  is 
executed." 

Errors  assigned. 

1.  On  admitting  part  of  the  deposition  of  David  Marten,  as  in  the 
first  bill  of  exceptions. 

2.  On  the  admission  of  the  administration  account  of  Thomas 
Williamson's  administrators. 
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3.  The  court  erred  throughout  the  whole  charge,  in  making  the 
plaintiffs  below  at  one  time  parties,  in  forcing  the  specific  perform- 
ance of  contracts  entered  into  between  Thomas  Williamson,  and  at 
other  points  as  parties  disaffirming  the  contract,  and  treating  the 
defendant  as  if  he  was  a  party  plaintiff  asking  for  a  specific  per- 
formance. 

4.  In  instructing  the  jury  "  that  Devling's  letter  of  the  5th  Feb- 
ruary 1832,  was  a  refusal  on  the  part  of  Devling  to  perform  his 
contract — you  will  judge  of  it." 

5.  They  erred  in  the  legal  construction  of  the  articles  of  agree- 
ment of  the  10th  June  1833,  as  to  its  effect  on  the  rights  of  the 
plaintiffs  and  defendants  below. 

6.  There  is  error  in  the  answers  to  the  several  requests  for  in- 
struction by  the  counsel  of  the  plaintiffs  m  error  to  the  jury. 

7.  The  court  erred  in  instructing  the  jury,  that  at  all  events  there 
should  be  a  verdict  for  the  plaintiffs  below. 

M'Jlllister  and  Blanchard,  for  plaintiffs  in  error. 
Merrill,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  plaintiffs  in  error  except  to  the  deposition  of 
David  Marten,  in  whole  and  in  part.  He  objects  that  the  witness 
has  a  direct  interest,  that  he  swears  about  an  article,  signed  by  him- 
self and  James  Williamson,  and  he  also  excepts  to  that  part  of  the 
deposition  in  which  the  deponent  says:  "  When  James  Williamson 
paid  the  said  John  Devling  the  one  hundred  dollars,  the  contract 
with  Thomas  Williamson  was  considered  at  an  end  by  all  parties." 
It  is  sufficient  to  observe,  that  the  first  two  reasons  are  destitute  of 
any  plausibility.  I  shall,  therefore,  confine  my  remarks  to  the 
exception  to  the  part  of  the  deposition  which  has  been  noted.  After 
the  deposition  was  read,  the  counsel  excepted  to  this  part,  but  the 
court  overruled  the  exception,  stating  that  there  was  no  special  ex- 
ception to  these  words  until  after  the  bill  was  signed  and  the  depo- 
sition read.  We  are  not  satisfied  with  the  reasons  assigned.  It  is 
an  undoubted  right,  of  which  a  party  cannot  be  deprived,  that, 
when  he  discovers,  at  any  stage  of  the  cause,  that  improper  testimony 
has  been  inadvertently  received,  he  may  have  the  error  corrected, 
on  application  to  the  court.  When  the  attention  of  the  court  is 
called  to  it,  it  is  their  duty  promptly  to  reject  it,  and  the  sooner  the 
minds  of  the  jury  are  disabused  the  better;  they  ought  not  to  be 
permitted  to  be  influenced  by  testimony  not  properly  nor  legiti- 
mately before  them.  The  party  injured  may  have  it  corrected, 
either  at  the  time  it  is  discovered,  or  lie  may  request  the  court  to 
charpe  the  jury  to  disregard  it.  But  was  this  part  of  the  deposition 
admissible  ?  We  cannot  perceive  that  it  is  open  to  the  objection, 
that  it  is  merely  the  opinion  of  the  witness;  on  the  contrary,  we 
conceive  that  it  is  the  assertion  of  his  knowledge  of  the  fact,  that 
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all  the  parties  agreed  that  the  contract  was  at  an  end.  It  was 
"  considered"  viz.  it  was  understood  or  agreed,  that  the  contract 
should  be  cancelled.  It  is  very  like  the  case  of  Cotton  v.  Huide- 
koper,  2  Penn.  Rep.  149,  and  many  of  the  remarks  there  are  appli- 
cable here.  Some  latitude  must  be  allowed  in  examining  depositions, 
as  many  of  them  otherwise,  being  taken  without  the  aid  of  counsel, 
would  be  inoperative.  It  does  not  appear  from  what  source  the 
deponent  obtained  his  knowledge,  but  had  the  defendant  attended 
at  the  taking  of  the  deposition,  which  it  was  his  duty  to  do,  on  the 
cross-examination  or  in  chief,  it  might  have  appeared  whether  the 
witness  arrived  at  the  conclusions,  from  the  express  declaration  or 
agreement  of  the  parties,  or  it  might  have  been  shown  that  this 
was  merely  his  own  impression  or  understanding  of  the  transaction. 
The  next  is  the  exception  to  the  administration  account.  Mr 
Hepburn,  who,  at  the  time,  was  at  the  bar,  testifies  that  he  got  the 
account  from  the  clerk  of  the  orphans'  court  of  Cumberland  county. 
He  says  he  got  the  paper  out  of  the  files,  and  that  it  is  the  only 
paper,  on  file  in  that  office,  relating  to  the  estate  of  Thomas  Wil- 
liamson. The  administrator's  account  was  admitted  to  prove  item 
No.  10,  touching  the  payment  of  one  hundred  dollars,  which  was 
truly  supposed,  by  both  parties,  to  have  a  material  bearing  on  the 
issue.  To  permit  a  person,  other  than  the  officer  to  whom  is  com- 
mitted the  keeping  of  the  records,  to  take  them  out  of  the  office  is 
a  most  dangerous  and  pernicious  practice.  To  save  expense,  and 
sometimes  to  avoid  delay  and  trouble,  when  a  paper  has  been  un- 
expectedly wanted,  this  reprehensible  practice  has  obtained  in  this 
state.  From  this  it  has  resulted  that  many  of  the  records  and  docu- 
ments have  been  lost  or  mislaid.  But  this  practice  should  be  cor- 
rected. And  even  where  the  trial  is  had  in  the  county,  the  record 
should  (if  permitted  to  be  brought  into  court  at  all,  and  this  should 
only  be  allowed  under  special  circumstances)  be  entrusted  only  to 
the  sworn  officer  or  to  a  person  specially  authorised  by  him.  The 
public  documents  should  not  be  allowed  to  go  into  the  hands  of 
any  person,  unless  to  one  answerable  for  their  safe  custody.  But 
here  the  practice  has  been  carried  to  a  much  more  unwarrantable 
extent.  A  paper  purporting  to  be  a  record,  but  which  has  no 
official  mark  upon  it,  is  brought  to  a  distant  county,  by  a  stranger 
having  nothing  to  do  with  its  custody,  and  who  has  no  other  know- 
ledge of  its  anthenticity  except  what  arises  from  the  fact,  that  he 
himself  took  the  paper  from  the  file  in  the  proper  county.  Besides 
the  danger  that  records  may  be  defaced,  lost  or  mislaid,  we  are  ex- 
posed to  the  danger  of  imposition  and  fraud.  From  the  high  cha- 
racter of  the  witness,  there  can  be  no  imputation  of  any  unfair 
dealing  here;  but  it  must  be  recollected  that  we  are  settling  a  pre- 
cedent, which  may  lead  to  very  great  abuses  in  the  hands  of  the 
artful  and  unscrupulous.  There  is  nothing  lost  on  the  score  of  con- 
venience in  excluding  such  testimony,  as  the  party  may  have  the 
benefit  of  the  evidence  by  a  certified  or  sworn  copy  of  the  record, 
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or  when  the  original  document  is  required  by  a  subpoena  duces 
tecum  to  the  proper  officer,  or  by  a  special  order  of  the  court. 
This  proof  is  sometimes  necessary  to  obtain  the  production  of  origi- 
nal papers  filed  in  the  surveyor  general's  office,  in  the  land  office, 
or  in  the  executive  department.  It  would  be  thought  an  extreme 
irregularity  to  say  the  least  of  it,  if,  on  the  trial  of  a  cause,  public 
documents  belonging  to  either  of  these  officers  should  be  received 
as  testimony,  on  the  oath  of  a  person  not  having  any  official  con- 
nection with  them  deposing  to  the  fact  that  he  had  taken  them  off 
the  file;  and  it  would  be  still  more  objectionable  if  it  appeared  that 
the  papers  had  no  official  mark  upon  them.  In  all  cases,  whether 
the  trial  be  in  or  out  of  the  county,  where  the  original  is  required, 
there  should  be  a  subpo3na  duces  tecum,  or  a  special  order  of  the 
court.  Nor  should  an  officer,  on  any  pretence  whatever,  allow  a 
paper  to  be  taken  from  the  office,  except  in  obedience  to  the  pro- 
cess or  order  of  the  court.  If  our  public  officers  were  aware  of 
the  difficulties  to  which  they  or  their  sureties  may  be  exposed  by  the 
mutilation  or  loss  of  records,  this  evil  would  be  promptly  corrected. 
Jt  is  very  well  known  that  there  is  hardly  a  case  which  involves 
the  investigation  of  an  ancient  transaction,  but  gives  rise  to  embar- 
rassments arising  from  this  cause. 

Both  parties  claim  under  Thomas  Williamson.  The  plaintiffs  as 
his  heirs  at  law,  the  defendants  by  virtue  of  the  contract  of  the  4th 
February  1832.  This  contract  is  not  denied,  but  it  is  said  that  it  was 
cancelled,  either  in  the  life  time  of  Thomas  Williamson  or  since  his 
death.  Nothing  appears  in  the  testimony  which  satisfies  me  that 
the  contract  was  annulled  in  the  life  time  of  Thomas  Williamson. 
The  letter  of  the  5th  of  February  is  not  a  rescission  of  the  contract 
of  the  previous  day,  although  it  suggests  difficulties  in  its  comple- 
tion which  put  it  in  the  power  of  Williamson  to  put  an  end  to  the 
agreement.  But  instead  of  pursuing  this  course,  if  we  are  to  be- 
lieve the  testimony,  both  parties  considered  the  contract  as  subsist- 
ing, and  entered  into  subsequent  stipulations,  by  which  a  sale  was 
to  be  made,  under  certain  terms  and  conditions,  to  Hepburn  &  Co., 
in  pursuance  of  a  prior  agreement.  This  case  will  turn,  in  a  great 
measure,  on  what  occurred  after  the  death  of -Williamson,  and  this 
will  mainly  depend  on  the  credit  to  be  given  to  the  witnesses:  of 
this  the  jury  are  the  exclusive  judges. 

It  is  insisted  that  there  was  error  in  instructing  the  jury,  "that 
at  all  events  the  verdict  should  be  in  favour  of  the  plaintiff."  The 
court  would  seem  to  have  been  of  the  opinion,  that  whether  the 
contract  was  rescinded  or  not,  inasmuch  as  the  purchase-money 
was  unpaid,  the  plaintiff"  was  entitled  to  a  verdict,  to  be  released  on 
certain  conditions;  and  that,  although  the  deed  may  not  have  been 
tendered  before  the  commencement  of  the  suit.  And  in  this  di- 
rection they  are  supported  by  Smith  v.  Webster,  2  Watts  478; 
although  it  cannot  be  disguised,  the  decision  is  in  opposition  to 
Southerland  v.  Furry,  2  Penn.  Rep.  145;  and  Brown  v.  Metz,  5 
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Watts  164.  The  case  of  Smith  v.  Webster  puts  the  point  on  its 
true  grounds.  Where  a  plaintiff  has  the  legal  title  it  is  all  that  is 
required  to  enable  him  to  maintain  the  action  of  ejectment.  The 
defendant,  who  has  the  equitable  title,  goes  into  chancery,  who  en- 
joins the  plaintiff  from  proceeding  at  law,  and  the  defendant  becomes 
the  actor.  But  chancery  will  in  no  case  enjoin  the  plaintiff,  unless 
the  defendant  has  done  equity,  by  paying  or  agreeing  to  pay  the 
purchase-money.  Where,  therefore,  he  has  not  paid  nor  offered  to 
pay,  nor  is  willing  or  ready  to  perform  his  agreement,  he  has  no 
right  to  a  conveyance,  and  equity  will  not  interfere  to  protect  his 
possession.  A  court  of  chancery  always  considers  the  condition  of 
the  parties  at  the  time  of  the  decree,  rather  than  their  situation  at 
the  commencement  of  the  suit.  In  analogy  to  this  acknowledged 
power  of  a  court  of  equity,  we  have  introduced  the  practice  of 
doing  equity  by  means  of  a  conditional  verdict,  and  in  this  way  the 
ends  of  justice  are  answered,  by  a  verdict  in  the  nature  of  a  special 
decree.  This  course  possesses  this  decided  advantage,  that  the 
whole  controversy  may  be  settled  in  one  suit,  as  it  is  the  duty  of 
the  jury,  when  the  defendant  defends  his  possession  on  the  ground 
of  equity,  arising  from  a  purchase,  to  ascertain  the  amount  if  any 
that  is  due,  and  to  give  a  verdict  for  the  plaintiffs,  to  be  released  on 
payment  of  the  arrears  of  the  purchase  money. 

In  this  state,  where  a  defendant  defends  on  the  ground  of  an 
outstanding  equity,  there  is  no  reason  that  the  same  principles 
should  not  be  applied;  and  as  to  the  costs,  it  is  already  decided,  in 
Hart  v.  Porter's  Executors,  5  Serg.  fy  JRawle  203,  since  repeatedly 
recognised,  that  the  jury  may,  in  the  verdict,  under  the  direction  of 
the  court,  do  equity. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Morton  against  Harris. 

A  sale  of  several  tracts  of  unseated  land  by  the  county  treasurer,  for  the  pay- 
ment of  taxes,  as  one  tract,  and  for  a  gross  sum,  will  confer  no  title  upon  the 
purchaser;  each  tract  must  be  sold  separately. 

If  the  public  sale  by  the  treasurer  of  a  tract  of  unseated  land,  be  to  one  person, 
and  the  deed  made  to  another,  who  gives  his  bond  for  the  surplus  purchase- 
money,  a  third  person  cannot  take  advantage  of  such  irregularity. 

ERROR  to  the  common  pleas  of  Perry  county. 

This  was  an  action  of  ejectment  by  John  H.  Harris  against  Mar- 
tin Morton  and  John  Bear,  to  recover  a  tract  of  land  in  Rye  town- 
ship containing  328  acres,  51  perches. 

The  plaintiff  gave  in  evidence  a  patent  to  Hugh  Ferguson,  dated 
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1st  July  1786,  describing  the  land  as  adjoining  George  Allen  and 
Wm.  M'Kee.  The  return  of  this  tract  of  land  in  1803  by  the 
deputy  surveyor  to  the  commissioners  as  unseated. — 21st  Septem- 
ber 1809,  warrant  from  the  commissioners  to  John  Boden,  treasu- 
rer, to  sell  (among  others)  the  tract  of  land  in  the  name  of  Hugh 
Ferguson,  for  tax  of  5  dollars  20  cents: — 1st  January  1810,  deed, 
John  Boden,  treasurer,  to  Christian  Le'onard  for  the  Hugh  Ferguson 
tract,  328  acres  51  perches,  consideration  34  dollars. 

The  plaintiff  then  further  gave  in  evidence  the  tri-annual  assess- 
ment of  Rye  township,  for  the  years  1811,  1812  and  1813 — thus: 

"Christian  Leonard  100  acres,  unseated,  valuation  100  dollars; 
300  acres,  adjoining  Wm.  M'Kee,  valuation  150  dollars;  328  acres, 
patented,  adjoining  Lewis,  valuation  656  dollars;  302  acres,  valua- 
tion 150  dollars;  total  1030  acres. 

"For  the  years  1814,  1815  and  1816 — Christian  Leonard,  300 
acres  unseated,  valuation  600  dollars;  91  acres  unseated,  valuation 
273  dollars;  311  acres  unseated,  valuation  1555  dollars;  142  acres 
unseated,  valuation  284  dollars. 

"March  22,  1824,  warrant  of  commissioners  to  George  M'Feely, 
treasurer,  for  the  sale  of  unseated  lands  and  (inter  alia)  Christian 
Leonard  1030  acres,  taxes  due,  18  dollars  97 cents.  June  14,  1824, 
sale  book  of  the  treasurer,  showing  the  sale  of  the  1030  acres,  in  the 
name  of  Christian  Leonard  to  John  P.  Helfenstein,  for  21  dollars." 

The  plaintiff  then  offered  in  evidence  a  deed  from  George 
M'Feely,  treasurer,  to  Charles  B.  Penrose,  Esq.,  dated  2d  August 
1824,  for  1030  acres  in  Rye  township,  sold  in  the  name  of  Chris- 
tian Leonard  for  taxes  due  from  1810  to  1816 — and  the  bond  of 
Charles  B.  Penrose  for  the  excess  of  the  purchase-money  above  the 
taxes  and  costs.  The  deed  is  witnessed  by  John  P.  Helfenstein 
and  acknowledged  before  and  certified  by  him  as  prothonotary  of 
the  county. 

The  defendants  objected  to  this  evidence: — 1.  No  sale  of  the 
land  was  made  to  Charles  B.  Penrose.  2.  The  treasurer  had  no 
power  to  convey  according  to  any  private  contract,  nor  to  accept 
the  bond  of  any  one  but  the  purchaser  at  public  sale: — and  further 
to  show  by  the  commissioner's  books  (ledger  of  unseated  land  taxes 
K,)  that  the  treasurer  did  actually  sell  the  land  at  public  sale  to 
John  P.  Helfenstein,  on  the  16th  June  1824.  The  court  overruled 
the  objections  and  sealed  a  bill  of  exceptions. 

The  plaintiff  then  read  the  deed  and  surplus  bond,  and  gave  in 
evidence  a  regular  chain  of  title  from  Charles  B.  Penrose  to  himself. 

The  defendants  then  gave  in  evidence  a  deed  from  Christian 
Leonard  to  Barnet  Slough,  dated  1st  December  1813,  for  the  land 
in  dispute,  328  acres  51  perches,  and  a  regular  chain  of  title  from 
Barnet  Slough  to  the  defendants.  The  defendants  moved  upon  the 
land  and  improved  it  about  1829. 

The  defendants'  counsel  requested  the  court  to  charge  the  jury 
upon  the  following  points: 
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"1.  If  the  jury  believe  that  in  1813,  Barnet  Slough  was  the 
owner  or  claimant  of  the  land  in  dispute,  hy  purchase  from  Chris- 
tian Leonard,  and  he  devised  it  to  his  children,  and  they  conveyed 
it  to  the  defendants,  and  the  land  was  assessed  as  a  separate  tract 
in  1810,  1811,  1812,  1813,  1814,  1815  and  1816,  in  the  name  of 
Christian  Leonard  as  unseated;  and  the  treasurer  sold  it  together 
with  three  other  separate  and  distinct  surveys  or  tracts  of  land,  as- 
sessed also  in  the  name  of  Christian  Leonard,  the  whole  amounting 
to  1030  acres  as  one  tract,  such  sale  is  illegal  and  does  not  confer 
such  title  upon  the  purchaser  as  will  enable  the  plaintiff  to  recover 
in  this  suit. 

"  2.  If  the  jury  believe  that  the  public  sale  of  the  land  by  the 
treasurer  was  made  to  John  P.  Helfenstein,  as  established  by  the 
sale  book,  and  by  the  unseated  land  book  of  the  commissioners,  the 
treasurer  was  bound  to  make  the  deed  to  John  P.  Helfenstein,  and 
to  take  the  bond  of  John  P.  Helfenstein,  and  his  making  the  deed 
to  and  taking  the  bond  of  any  one  else  was  unauthorized  and  illegal, 
particularly  as  there  is  no  reason  assigned  by  any  proof  why  it  was 
so  done. 

"  3.  That  the  plaintiff  has  shown  no  other  title  for  the  tract  in 
the  name  of  Hugh  Ferguson,  than  he  has  shown  for  any  other  of 
the  four  tracts  assessed  in  the  name  of  Christian  Leonard:  and 
plaintiff  must  show  a  distinct  title  for  the  land  in  dispute  before  he 
can  recover." 

In  answer  to  which  the  court  thus  charged  the  jury: — 

"The  plaintiff  has  shown  a  patent  from  the  commonwealth  to 
Hugh  Ferguson  for  the  land  in  controversy,  and  there  seems  to  be 
no  dispute  about  the  title  being  once  vested  in  Christian  Leonard; 
both  parties  claim  under  him.  The  plaintiff  claims  title  under  a 
sale  made  by  the  treasurer  of  Cumberland  county  for  taxes,  assessed 
upon  this  property  for  the  years  1811,  1812,  1813,  1814,  1815  and 
1816;  and  a  deed  from  him  to  Charles  B.  Penrose,  and  from  him  by 
different  conveyances  down  to  himself.  There  is  no  dispute  but  that 
this  tract  was  separately  assessed  and  taxed  with  three  others  belong- 
ing to  Christian  Leonard  in  Rye  township,  and  it  is  equally  certain 
that  this  tract,  with  the  three  others  so  assessed,  were  sold  together  by 
the  treasurer  and  not  separately,  as  the  defendants  allege  he  was 
bound  to  do  under  the  acts  of  assembly,  authorizing  the  sale  of  land 
for  taxes;  the  1st  section  of  the  act  of  1815,  under  which  this  sale 
was  made,  defines  the  mode  in  which  the  treasurer  shall  advertise, 
sell,  &c.,  and  affixes  a  penalty  in  case  of  his  non-compliance.  The 
3d  section  prevents  the  purchaser  from  given  in  evidence,  in  order 
to  defeat  the  payment  of  the  purchase-money, '  any  irregularity  in 
the  assessment  or  proceedings  of  the  commissioners  or  treasurer, 
touching  any  sale  made  in  pursuance  of  this  act/  &c.  The  4th 
section  prescribes  the  grounds  on  which  the  title  of  the  purchaser 
shall  be  affected.  In  case  a  tender  of  the  taxes  shall  have  been 
made  within  two  years,  or  in  case  the  owner  of  the  land  shall  have 
ix. — 2  c 
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paid  the  taxes  due  on  them  previously  to  the  sale,  then  in  either  of 
these  cases,  the  owner  shall  be  entitled  to  recover,  but  in  no  other 
case,  and  on  no  other  plea,  shall  an  action  be  sustained,  and  declares 
that  no  alleged  irregularity  in  the  assessment,  or  in  the  process,  or 
otherwise,  shall  be  construed  or  taken  to  affect  the  title  of  the  pur- 
chaser, but  the  same  shall  be  declared  to  be  good  and  legal.  2 
Penn.  Rep.  502-3. 

"  The  defects  complained  of  in  the  defendant's  points,  do  not 
bring  them  within  the  saving  provisions  of  this  act,  but  are  in  our 
opinion  irregularities  cured  by  it  so  as  to  protect  the  title  of  a  pur- 
chaser. We  therefore  answer  their  points  in  the  negative." 

Charge  excepted  to  by  defendants. 

Errors  assigned : — 

1.  The  court  erred  in  the  admission  of  the  deed  from  George 
M'Feely,  treasurer,  to  Charles  B.  Penrose,  Esq. 

2.  In  their  charge  to  the  jury,  in  answer  to  the  1st,  2d  and  3d 
points  of  the  defendants. 

Watts,  for  plaintiff  in  error,  cited  Purd.  Dig.  861,  act  relating  to 
the  sale  of  unseated  lands,  13  Serg.  8?  Rawle  154;  1  Watts  503- 
533;  7  Serg.  S?  Rawle  390. 

Heed,  for  defendant  in  error,  cited  2  Penn.  Rep.  496. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — Although  we  have,  for  a  long  series  of  years,  had 
laws  under  which  lands  on  which  no  person  resided  and  no  im- 
provements were  made,  were  sold  for  taxes,  and  many  hundred 
sales  have  taken  place,  yet  no  instance  occurs  previous  to  1815,  in 
which  the  purchaser  at  a  sale  for  taxes  has  succeeded  in  making 
out  a  good  title  in  court,  unless  where  the  statute  of  limitations  has 
come  in  aid  of  the  treasurer  or  commissioner's  deed. 

The  courts  having  decided  that,  to  vest  a  title  in  the  purchaser 
of  lands  sold  for  taxes,  an  exact  and  literal  compliance  with  every 
direction  of  the  law  or  laws  was  necessary,  and  that,  from  the 
return  of  the  election  of  the  assessors,  to  the  deed,  every  requisite  of 
every  act  must  be  shown  by  the  original  written  paper  in  each  case 
to  have  been  in  strict  conformity  with  the  law,  it  became  necessary 
not  only  that  a  purchaser  should  be  able,  at  the  time  of  his  pur- 
chase, to  prove  all  that  was  required,  but  he  must  be  able  to  prove 
every  thing  for  twenty-one  years  after  his  taking  possession.  The 
several  offices  in  which  the  documents  were  kept,  were  not,  all  of 
them,  places  of  record.  The  original  return  of  an  election,  or  oath 
of  an  officer,  or  newspapers  containing  the  advertisement,  though 
preserved  for  years,  disappeared,  or  some  one  of  them  disappeared 
in  a  short  time  after  the  sale.  The  result  was  that  few  owners  of 
unseated  lands  would  pay  taxes  on  them.  And  if  a  purchaser  at 
a  tax  sale  improved  on  the  land,  and  by  his  labour  made  it  valu- 
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able,  some  friendly  neighbour  or  prowling  speculator  sought  out 
the  owner,  and  the  purchaser  was  dispossessed.  Many  laws  were 
enacted  to  change  this,  but  none  were  effectual  until  the  act  of  the 
13th  of  March  1815.  The  evil  complained  of,  and  to  remedy 
which,  was  the  object  of  that  law,  was  the  necessity  of  producing 
at  the  trial  the  best  evidence,  not  only  that  each  requisite  of  the 
laws  had  been  complied  with  substantially — that  was  not  sufficient; 
but  to  a  letter  as  to  form,  and  to  a  day  as  to  time.  I  have  stated 
this  because,  without  taking  these  things  into  view,  some  of  the  en- 
actments in  the  law  of  1815  would  appear  harsh  and  severe  ou  the 
original  owners,  and,  without  adverting  to  these  matters,  we  may 
miss  the  true  construction  of  some  parts  of  the  act.  The  purchaser 
at  a  sale  for  taxes  dare  not  spend  money  or  labour  on  the  land  he 
bought,  or  it  would  certainly  be  taken  from  him,  unless  he  could 
produce  the  requisite  proof  of  the  regularity  and  formality  of  the 
election,  qualification,  &c.,  of  every  officer  who  had  any  part  in  the 
proceeding,  and  proof  by  the  production  of  the  identical  paper  of 
the  advertisements  required  by  law.  The  act  of  1815  was  intended 
to  dispense  with  this  proof  after  a  lapse  of  two  years  from  the  time 
of  sale.  The  intention  of  it  was  to  change  the  evidence,  to  substi- 
tute the  presumption  that  every  thing  was  rightly  done,  for  the 
proof  that  it  was  rightly  done. 

The  first  cases  which  came  before  this  court,  after  the  passage  of 
that  law,  were  by  the  landholders  against  purchasers  who  had 
settled  on  the  lands;  and  the  questions  decided  were,  how  far  the 
proof  formerly  required  would  be  dispensed  with.  The  first  case 
is  Stewart  v  Shoonefelt;  it  is  there  said  the  land  must  be  unseated 
and  a  tax  must  be  assessed.  That  case  was  tried  before  me,  and 
taken  to  the  supreme  court  and  affirmed;  but  a  matter  admitted  at 
the  trial  is  not  noticed,  viz:  that  the  line  between  the  two  town- 
ships had  not  been  run  until  after  the  tract  in  question  had  been 
sold;  and  that  the  tract  had  always  been  assessed  as  in  Porter 
township,  and  that  Stewart's  title  to  it  was  a  deed  on  a  sale  for 
taxes  in  which  it  was  assessed  and  sold  as  being  in  that  township. 
The  supreme  court,  knowing  that  the  lines  between  townships  in 
counties  lately  erected,  and  having  large  bodies  of  unseated  lands, 
were  seldom  run  or  marked  until  the  part  became  settled,  chose  to 
decide  it  on  general  grounds  applicable  to  such  cases. 

In  one  of  the  next  cases,  Hubley  v.  Keyser,  2  Penn.  Rep.  496, 
I  delivered  the  opinion  of  the  court,  and,  having  the  facts  of  that 
case  in  view,  I  used  expressions  which  I  would  qualify.  A  person 
who  became  clerk  of  the  commissioners,  twelve  years  after  the  time 
when  this  land  was  taxed,  produced  a  book  containing  a  list  of  all 
the  unseated  lands  in  the  county,  and  the  amount  of  tax  assessed 
on  each,  and  stated  that  this  was  the  only  assessment  in  the  office, 
and  that  no  other  had  ever  been  there.  On  the  other  hand,  a  man 
of  most  respectable  character  swore  he  had  been  assessor  in  1806, 
and  had  assessed  the  tract  in  question,  and  returned  it  in  his  list  of 
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unseated  lands  to  the  commissioners,  and  gave  a  good  reason  why 
lie  recollected  this  tract  particularly.  This  sale  on  this  testimony 
was  held  to  be  valid,  and  it  is  said,  "the  object  was  to  make  the 
sale  and  deed  confer  a  title  without  proof  of  any  prerequisite  ex- 
cept that  the  land  was  unseated  and  that  a  tax  was  charged  by  the 
commissioners,  regularly  or  irregularly.  That  this  tax  was  unpaid 
and  the  land  sold  and  not  redeemed  within  two  years."  This  sen- 
tence has  been  supposed  to  bear,  arid  perhaps  if  taken  without 
reference  to  the  facts  of  the  case,  will  bear  a  meaning  not  thought 
of  by  me  when  I  wrote  it.  I  did  not  mean  to  say,  nor  do  I  believe 
the  court  meant,  that  if  a  tax  was  charged  in  the  commissioner's 
book,  and  proof  that  no  assessment  was  ever  made,  the  sale  was 
good,  but  under  this  law  a  sale  may  confer  a  title,  though  the 
assessment  is  not  produced;  so  the  court  may  hold  a  sale  good, 
though  no  proof  is  made  that  the  land  was  advertised  as  directed 
by  law.  But  I  did  not  mean,  nor  do  I  now  say,  that  a  sale  may 
be  good  if  there  is  clear  proof  that  the  land  was  never  advertised 
at  all.  The  evil  complained  of  was  the  difficulty  of  proving  the 
election  of  assessors,  their  having  taken  the  prescribed  oath,  valued 
the  land  and  duly  returned  it  to  the  commissioners;  then  the  elec- 
tion and  qualification  of  the  commissioners,  their  having  directed 
so  much  per  cent,  to  be  levied,  their  warrant  to  sell,  the  advertise- 
ment for  so  many  weeks  in  so  many  daily  and  so  many  weekly 
papers,  &c.  &c.  The  act  of  1815  was  intended  to  dispense  with 
proof  [hat  every  step  was  taken  regularly;  not  to  make  a  sale  valid 
where  it  could  be  proved  that  no  one  step  had  been  taken;  and  it 
provides  that  if  the  owner  shall,  within  two  years  after  the  sale, 
pay  or  tender  to  the  treasurer  the  taxes  and  costs  and  25  per  cent., 
&c.  &c.,  or  if  the  owner  shall  have  paid  the  taxes  before  the  sale, 
the  owner  shall  be  entitled  to  recover  the  land  by  due  course  of 
law;  "  but  in  no  other  case  and  on  no  other  plea  shall  an  action  be 
sustained;  and  it  is  hereby  declared  that  so  much  of  the  act  to 
which  this  is  a  supplement  as  requires  notice  of  the  taxes  being  due 
and  sale  thereon  to  be  published  in  certain  public  newspapers  is 
repealed,  and  no  alleged  irregularity  in  the  assessment  or  in  the 
process  or  otherwise  shall  be  construed  or  taken  to  affect  the  title 
of  the  purchaser,  but  the  same  shall  be  declared  to  be  good  and 
legal."  These  words  are  large,  and  mean  much  in  the  proceedings 
on  a  sale  for  taxes;  but  they  do  not  go  the  length  of  making  every 
possible  sale  valid.  When  any  irregularity  in  the  assessment  or 
process  is  cured,  it  supposes  there  has  been  an  assessment  and  has 
been  process;  and  it  would  not  seem  to  confirm  and  render  valid  a 
sale,  if  a  treasurer  should  sell  land  never  assessed,  and  proved  never 
to  have  been  assessed  or  included  in  any  process.  So  these  expres- 
sions would  not,  as  has  often  been  decided,  render  valid  a  sale  of 
cultivated  land:  the  authority  is  only  to  sell  unseated  land. 

By  the  fifth  section  of  the  act  of  1804,  the  title  of  the  former 
owner  is  to  be  vested  in  the  purchaser,  though  the  land  may  not 
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have  been  taxed  or  sold  in  the  name  of  the  real  owner  thereof;  but 
I  apprehend  the  tract  taxed  and  sold  must  in  some  way  be  desig- 
nated so  that  it  can  be  known  to  a  reasonable  certainty  what  spe- 
cific tract  was  taxed  and  sold.  This  section  was  under  consideration 
in  Luffborough  v.  Parker,  16  Serg.  Sf  Raivle  351,  where  a  tract  of 
donation  land,  taxed  in  the  name  of  Nathan  Luffborough,  was  ad- 
vertised and  sold  in  the  name  of  Nathaniel  Luffborough.  The  sale 
was  held  to  be  invalid  on  other  objections,  but  not  on  this  objection. 
There  was,  however,  a  circumstance  scarcely  noticed  in  the  report. 
The  tract  was  one  of  the  donation  tracts;  these  tracts  are  all  num- 
bered, and  the  number  is  the  most  particular  and  certain  designa- 
tion of  the  tract.  It  was  taxed  and  sold  by  the  right  number.  The 
construction  of  this  section  has  not  often  been  considered;  generally 
unseated  lands  have  been  taxed  in  the  name  to  which  the  warrant 
was  granted;  and  it  seems  to  have  been  always  conceded  that  this 
will  be  sufficient.  The  assessors  and  commissioners  cannot  know 
of  all  the  transfers  of  title  which  take  place.  I  do  not  know,  how- 
ever, that  it  has  ever  been  supposed  that  a  tract  warranted  to  J.  S. 
and  sold  by  him  to  T.  C.  can  be  taxed  and  sold  as  the  property  of 
P.  N.  and  a  good  title  made,  and  I  would  say  it  could  not  unless 
there  was  something  else  in  the  description  to  distinguish  what 
particular  tract  was  taxed  and  sold. 

The  present  case  is  distinguishable  from  any  decided  case  in 
several  respects.  Two  errors  are  assigned:  First,  that  the  land  was 
struck  off  to  Helfenstein  and  the  deed  made  to  Penrose.  It  is  not, 
however,  Helfenstein  who  objects  to  this — if  he  made  the  objection 
it  would  present  a  different  case.  The  objection  is  from  the  owner 
of  the  warrant.  By  the  act  of  assembly  the  purchaser  after  pay- 
ing the  taxes  and  costs  is  to  give  a  bond  for  any  overplus  remain- 
ing of  the  sum  bid  after  discharging  the  taxes  and  costs.  This  bond 
is  by  the  treasurer  to  be  filed  in  the  office  of  the  prothonotary  of 
the  county,  and  is  a  lien  for  the  amount  on  the  lands  sold  for  five 
years.  This  seems  to  have  been  the  security  provided  for  the 
owner  if  any  thing  was  coming  to  him.  To  be  sure  there  could 
recourse  be  had  to  the  other  property,  or  to  the  person  of  the  obligor 
on  this  bond;  this  is  an  incident  of  every  bond;  but  the  legislature 
seem  to  have  thought  that  making  the  bond  a  lien  for  its  amount 
on  the  land  sold  was  a  sufficient  security  to  the  owner  for  any  over- 
plus which  might  be  due  to  him  after  paying  the  taxes  and  costs. 
In  all  public  sales,  whether  by  individuals  or  officers,  it  has  been 
usual  that  a  person  bids  for  one  who  cannot  attend  the  sale — or 
that  the  bidder  transfers  his  bid  to  another  who  accepts  and  pays 
for  the  property;  and,  unless  some  thing  more  than  this  appears, 
we  do  not  see  that  any  third  person  can  object  to  this. 

The  next  objection  is,  that  four  tracts  were  advertised  and  sold 
together.  The  assessment  was  of  four  separate  tracts — by  adding 
the  quantity  in  each  together,  they  amount  to  1030  acres — the  war- 
rant directs  the  treasurer  to  sell  (among  other  things)  1030  acres, 
ix. — 2  c* 
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taxed  as  the  property  of  Christian  Leonard;  the  whole  four  tracts 
were  sold  as  one  tract,  and  the  deed  is  for  1030  acres.  So  far  as 
we  know,  this  is  the  first  instance  of  such  a  sale.  In  7  Serg.  Sf 
Reticle  386,  we  find  a  case  approaching  only  in  part  to  this.  Mr 
Riddle  had  bid  for  105  tracts — they  had  been  assessed  separately, 
and  sold  separately  to  him;  some  difficulty  arose  between  him  and 
the  commissioners  and  treasurer;  among  other  things,  to  save  ex- 
pense, as  he  alleged,  he  offered  to  prepare  one  deed  for  the  whole 
105  tracts,  the  treasurer  refused  this,  and  prepared  and  tendered 
105  deeds.  Mr  Riddle  objected  to  receiving  the  deeds,  among 
other  reasons,  because  his  offer  to  prepare  one  deed  was  refused. 
In  page  390,  we  find  the  opinion  of  the  court  on  this  matter:  "  The 
whole  process,  it  is  said,  from  the  return  and  assessment  to  the  sale 
and  conveyance,  are  all  of  separate  tracts.  They  are  separate  ser- 
vices on  such  tract.  The  acknowledgment  must  be  separate,  the 
contracts  of  sale  as  separate  and  unconnected,  as  if  the  sales  had 
been  made  to  one  hundred  and  five  different  persons." 

The  act  of  1814  in  its  first  section  directs  each  deputy  surveyor 
to  make  to  the  commissioners  a  return  of  all  unseated  lands,  which 
returns  shall  include  a  list  of  the  number  of  acres  contained  in  each 
survey,  and  the  names  and  surnames  of  the  original  warrantees. 
The  commissioners  are  required  to  keep  a  book  in  which  shall  be 
entered  the  number  of  acres  surveyed,  the  name  of  the  original 
owners,  &c.  The  second  section,  after  directions  as  to  advertising, 
&c.,  directs  that  a  sale  shall  be  made  of  the  whole  or  any  part  of 
each  tract,  &c.  The  fee  bill  prescribes  the  fee  for  advertising  each 
tract,  for  selling  each  tract.  The  act  of  1806,  directs  the  owners 
of  unseated  land,  under  the  penalty  of  a  four  fold  tax,  to  make  a 
return  to  the  commissioners  of  each  and  every  tract  held  by  them, 
and  the  name  of  the  person  to  whom  the  original  title  from  the  com- 
monwealth passed.  The  act  of  1815,  directs  the  treasurer  on  the 
second  Monday  of  June  1816,  and  every  two  years  thereafter,  to 
sell  the  whole  or  any  part  of  each  tract;  the  fifth  section  provides 
that  if  any  tract  of  unseated  land  shall  not  have  bidden  for  it  a  sum 
equal  to  the  taxes  and  costs,  the  commissioners  may  buy  it  for  the 
county.  The  form  of  deed  prescribed  by  this  law  begins:  "Whereas 

a  tract  of  land ,  and  I  the  said  treasurer  do  grant,  bargain  and 

sell  the  said  tract  of  land,"  &c.,  &c.  In  short,  the  whole  system  of 
laws  on  this  subject  contemplates  an  assessment,  advertisement  and 
sale  of  each  tract,  and  the  practice  has  accorded  therewith.  It  is 
not  known  that  several  tracts  have  been  advertised  as  one,  sold  as 
one,  and  conveyed  as  one,  in  any  other  county.  In  the  case  of 
Bedford  County  v.  Riddle,  before  cited,  the  assessment,  advertise- 
ment and  sale  were  of  each  tract  separately,  and  the  only  contest 
was  that  the  purchaser  of  105  tracts  wished  to  comprise  them  all  in 
one  deed,  which  he  offered  to  prepare — this  the  treasurer  refused, 
and  the  supreme  court  approved  of  the  conduct  of  the  treasurer  in 
this  respect,  though  the  sale  was  in  another  respect  held  invalid. 
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The  advertisement  of  four  tracts  as  one  being  sanctioned,  it  will 
follow  that  any  indefinite  number  may  be  thus  published  as  one 
tract.  The  advertisement  will  not,  in  such  case,  give  any  notice 
to  the  owner  of  a  single  tract  that  his  land  is  up  for  sale;  if  this 
mode  of  advertising  is  sanctioned,  why  not  allow  four  or  forty  tracts 
to  be  assessed  as  one,  aud  call  it  only  an  irregularity  as  is  done  in 
this  case? 

The  bond  for  overplus  is  for  the  security  of  him  whose  land  was 
sold,  and  this  bond,  in  some  instances,  is  for  such  amount  that  the 
owner  chooses  to  take  the  money  bid  instead  of  redeeming  the 
land;  but  how  is  this  to  be  apportioned  among  the  different  owners 
of  different  tracts  ?  but  I  do  not  choose  to  put  it  on  the  inconve- 
nience or  hardship  which  might  occur.  There  is  no  authority  in 
any  act  of  assembly  to  assess,  advertise  or  sell  in  one  lot  more  than 
one  tract  or  parcel  of  land;  and  there  is  no  reason  that  I  can  con- 
ceive why  the  authority  or  power  of  the  county  officers  should  in 
this  respect  be  extended  beyond  the  provisions  of  the  laws,  even  if 
we  had  power  to  extend  it. 

The  act  of  1815,  was  intended  to  remove  all  the  difficulties 
known  to  stand  in  the  way  of  those  who  purchased  lands  sold  for 
taxes,  and  this  court  has  given,  on  several  occasions,  a  construction 
calculated  to  carry  into  effect  the  legislative  intent.  It  can  hardly 
be  supposed,  however,  that  there  was  any  intention  to  sanction 
new  modes  of  proceeding  never  alluded  to  or  thought  of;  it  went 
on  the  ground  that  after  two  years  from  the  sale  every  previous  step 
should  be  presumed  to  have  been  legal — but  if  it  appears  clearly 
that  the  sale  was  without  authority,  as  where  seated  lands  are  sold, 
or  beyond  all  authority,  and  in  violation  of  every  legislative  pro- 
vision as  in  this  case,  the  act  of  1815  does  not  apply  to  these  cases. 

The  gentlemen  whose  names  occur  in  this  sale  repel  all  idea  of 
intentional  wrong,  but  we  cannot  help  seeing  that  if  this  is  sup- 
ported, it  may,  arid  in  some  cases  must,  eventuate  in  the  grossest 
fraud,  and  pervert  a  series  of  laws  intended  to  operate  fairly  on 
all  parties,  into  the  means  of  gross  fraud  and  injustice,  and  make 
them  produce  effects  the  very  reverse  of  those  intended  by  the  law 
makers. 

Judgment  reversed. 
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Bard  against  Nevin. 

An  action  will  not  lie  against  the  personal  representative  of  a  deceased  defend- 
ant in  ejectment,  to  recover  the  mesne  profits  of  the  land  which  accrued  during 
the  pendency  of  that  action.  The  cause  of  action  does  not  survive. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Jane  Bard,  William  Hunter  and  Sarah  M'Intire  against  John  W. 
Nevin,  administrator  of  John  Nevin,  deceased.  This  was  an  action 
of  assumpsit,  in  which  the  following  facts  were  agreed  to  and  con- 
sidered as  a  special  verdict. 

Joseph  Hunter  and  Jane  Bard  brought  an  action  of  ejectment  to 
No.  94  of  November  Term  1S22,  in  the  court  of  common  pleas  of 
Cumberland  county,  against  Elizabeth  Hunter,  widow  of  William 
Hunter,  to  recover  a  tract  of  land  in  Southampton  township,  in  said 
county,  in  possession  of  Elizabeth  Hunter.  Plaintiffs  claimed  title 
to  said  land,  as  two  of  the  heirs  at  law  of  the  aforesaid  William 
Hunter,  deceased,  and  in  the  above  stated  action  of  ejectment, 
claimed  the  two  undivided  third  parts  of  the  aforesaid  tract  of  land. 
Elizabeth  Hunter  died  prior  to  27th  December  1824,  and  on  that 
day  her  will  was  proved,  and  letters  testamentary  issued  to  John 
Nevin  and  Alexander  Peebles,  the  executors  named  therein.  On 
the  12th  of  December  1827,  the  death  of  defendant  was  suggested 
on  the  record  of  the  aforesaid  action  of  ejectment,  and  John  Nevin, 
her  surviving  executor,  was  substituted.  On  the  18th  of  Novem- 
ber 1829,  the  death  of  John  Nevin,  was  suggested;  and  on  the  30th 
of  April  1830,  William  M.  Nevin,  administrator  de  bonis.  non,  &c., 
of  Elizabeth  Hunter,  deceased,  was  substituted.  On  the  13th  of 
August  1830,  a  verdict  was  rendered  for  plaintiffs  in  said  ejectment, 
for  the  two  equal  undivided  third  parts  of  the  tract  of  land  afore- 
said, on  which  judgment  was  entered,  which  judgment  was  affirmed 
by  the  supreme  court,  the  22d  of  October  1830.  After  the  afore- 
said recovery,  the  plaintiffs  in  the  ejectment,  and  Sarah  M'Intyre, 
who  were  the  three  heirs  at  law  of  the  aforesaid  William  Hunter, 
deceased,  entered  into  possession  of  the  aforesaid  tract  of  land.  In 
April  1827,  John  Nevin,  surviving  executor  of  the  aforesaid  Eliza- 
beth Hunter,  deceased,  (his  co-executor  being  then  dead,  entered 
into  possession  of  the  said  tract  of  land,  in  pursuance  and  by  virtue 
of  the  last  will  and  testament  of  the  said  Elizabeth  Hunter,  deceased, 
and  claiming  title  to  the  same  as  her  executor),  and  received  as 
executor  of  Elizabeth  Hunter,  deceased,  from  his  tenants,  who  oc- 
cupied and  farmed  said  land,  rent  amounting  to  174  dollars;  in 
April  1828,  210  dollars,  and  in  April  1829,  140  dollars  25  cents,  in 
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all  524  dollars  25  cents.  On  the  31st  of  August  1830,  John  W. 
Nevin,  administrator  of  John  Nevin,  deceased,  settled  the  account 
of  the  aforesaid  decedent,  as  executor  of  the  aforesaid  Elizabeth 
Hunter,  deceased,  in  the  orphans'  court  of  Cumberland  county,  in 
which  he  charged  the  aforesaid  sums,  as  rents  received  at  the  times 
before  stated. 

On  the  20th  of  April  1839,  upon  the  application  of  John  W.  Ne- 
vin, administrator  of  John  Nevin,  deceased,  the  following  rule  was 
granted  by  the  orphans'  court  of  Cumberland  county. 

"  In  the  case  of  the  administration  account  of  John  W.  Nevin, 
administrator  of  John  Nevin,  deceased,  who  was  executor  of  Eliza- 
beth Hunter,  deceased. 

"  Rule  upon  all  the  parties  interested  to  show  cause  why  the  said 
administration  account,  passed  the  31st  of  August  1830,  should  not 
be  opened,  so  far  as  respects  the  charges  in  the  said  account  of  rent, 
due  in  1827,  1828  and  1829,  amounting  to. 524  dollars  25  cents,  so 
that  the  same  may  be  stricken  out  in  the  event  of  the  recovery  of 
the  said  rent  in  an  action  now  pending  for  the  same  in  the  common 
pleas."  Said  rule  was  made  returnable  at  the  next  orphans'  court, 
and  after  notice  to  the  parties  in  interest,  the  same  was  made  abso- 
lute by  the  court,  the  10th  of  September  1839,  and  the  account  re- 
mains open  for  the  decision  of  this  case.  Joseph  Hunter,  who 
resided  in  Newville,  Cumberland  county,  Jane  Bard  and  Sarah 
M'Intyre  were  the  heirs  at  law  of  the  aforesaid  decedent.  The 
parties  in  this  suit  each  to  have  the  same  benefit  of  the  fact  that  the 
name  "  William  Hunter"  is  mentioned,  and  the  name  Joseph  Hun- 
ter is  not  mentioned  as  a  party  plaintiff  in  this  action,  as  if  the  same 
were  tried  before  a  jury,  under  the  direction  of  the  court.  The  will 
of  the  aforesaid  Elizabeth  Hunter,  if  either  party  consider  it  mate- 
rial, to  be  considered  a  part  of  this  case  as  if  here  inserted.  This 
action  is  brought  to  recover  the  amount  of  the  aforesaid  rents,  re- 
ceived as  aforesaid,  by  John  Nevin,  deceased;  and  should  the  court 
be  of  the  opinion  that  plaintiffs  are  entitled  to  recover,  judgment 
to  be  entered  for  plaintiffs  for  524  dollars  24  cents,  with  interest 
from  the  31st  of  August  1830:  otherwise  judgment  to  be  entered 
for  defendants. 

The  court  below  (Hepburn,  president)  rendered  a  judgment  for 
the  defendant. 

Graham,  for  plaintiff  in  error,  on  the  subject  of  the  joinder  of 
the  plaintiffs,  cited  15  Johns.  479;  13  Johns.  206.  As  to  the  form 
of  the  action  and  its  surviving  against  the  personal  representative 
of  the  defendant  in  the  ejectment,  he  cited  1  Yeates  121;  2  Dull. 
276;  Coivp.246;  1  Salk.  28;  Cro.  Car.  303;  Cowp.  374;  6  Serg. 
4-  Raivle  369;  6  Vez.  88;  1  Pr.  Wms.  407;  1  Madd.  Rep.  116; 
1  Bac.  M.  18;  3  Atk.  757:  1  Vez.  524;  Free.  Chan.  517. 

Watts,  for  defendant  in  error.    This  was  an  action  of  assumpsit, 
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brought  to  recover  the  mesne  profits  of  a  tract  of  land,  the  two- 
thirds  of  which  was  recovered  by  two  of  the  plaintiffs  in  ejectment. 
The  reasons  why  the  plaintiffs  may  not  recover  are  obvious. 

1.  Assumpsit  will  not  lie. 

2.  Especially  the  action  will  not  lie  in  favour  of  Sarah  M'Intyre, 
whose  right  to  the  land  has  never  been  established. 

3.  If  she  cannot  recover,  none  of  the  plaintiffs  joined  with  her 
can  in  this  action. 

4.  The  plaintiffs  cannot  support  a  joint  action. 

1.  The  idea  is  new  that  assumpsit  may  be  maintained  to  recover 
the  mesne  profits  of  land  which  the  defendants  held  adversely. 
John  Nevin,  deceased,  the  executor  of  William  Hunter,  entered  into 
the  possession  and  received  the  rents  and  profits  of  the  land,  as  a 
trustee  for  the  devisees,  and  although  he  may  have  been  a  tres- 
passer, no  implication  of  a  contract  arises  in  favour  of  third  persons, 
who  claimed  and  ultimately  recovered  the  land,  upon  which  as- 
sumpsit would  lie. 

If  an  injury  was  done  to  the  plaintiffs,  it  was  a  trespass  upon 
their  freehold,  and  this  action  does  not  survive  the  death  of  the  de- 
fendant. See  Pernod  v.  Morrison,  2  Penn.  Rep.  131,  where  it  is 
held,  that  for  acts  which  affect  the  personalty  of  the  plaintiff,  and 
from  which  the  defendant  derives  a  benefit,  the  action  will  survive 
the  death  of  the  plaintiff,  and  even  as  to  personalty,  quaere, 
whether  it  survives  the  death  of  a  defendant.  But  where  it  is  a 
trespass  upon  the  freehold,  the  action  will  not  survive  the  death  of 
either  a  plaintiff  or  defendant.  An  implied  contract  to  pay  can- 
not arise  out  of  a  trespass  upon  land,  and  an  avowed  adverse  hold- 
ing in  his  own  right  by  the  defendant.  5  Watts  474;  10  Serg.fy 
Rawle  220. 

But  as  to  Sarah  M'Intire,  her  right  to  the  land  has  never  yet 
been  established,  nor  does  it  appear  to  have  had  any  existence  when 
the  recovery  was  had  by  the  other  two  plaintiffs.  No  legal  infer- 
ence arises  from  the  fact  of  her  afterwards  going  into  possession. 
She  stands  then  in  the  position  of  bringing  an  action  of  assumpsit, 
to  establish,  1st,  her  right  to  the  land — that  the  defendant,  as  to  her, 
was  a  trespasser — that  she  may  waive  that  trespass  even  as  to  her 
freehold,  and  maintain  assumpsit  to  recover  mesne  profits.  She 
could  not  recover  now  in  any  form  of  action,  even  if  John  Nevin 
were  alive,  without  showing  title — the  verdict  and  judgment  would 
not  be  evidence  for  her,  and  the  fact,  that  she  had  title  is  not  found 
in  the  case.  If  the  action  can  be  maintained  at  all,  as  to  two  of 
the  plaintiffs,  the  verdict  and  judgment  in  ejectment,  is  conclusive 
as  to  their  right  to  recover  mesne  profits  from  the  time  of  demise 
laid,  but  as  to  the  other  plaintiff,  it  is  not  evidence  at  all.  The 
establishment  of  the  principle  upon  which  this  action  is  founded, 
brings  us  to  the  awkward  conclusion  of  being  obliged  to  try  the 
title  to  a  tract  of  land  in  an  action  of  assumpsit,  for  money  had  and 
received. 
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It  requires  no  argument  to  convince  the  court,  that  the  plaintiffs 
must  all  recover,  or  none.  But  can  the  plaintiffs  maintain  a  joint 
action?  Conceding  for  the  argument,  that  they  were  always  ten- 
ants in  common,  they  have  but  a  unity  of  possession  and  not  of 
title,  interest  or  time.  Joint-tenants  must  sue  jointly,  but  tenants 
in  common  cannot  maintain  a  joint  action,  unless  it  be  trespass  for 
an  immediate  injury  to  their  joint  possession.  Sec  Bac.  M. 
tit.  Joint  Tenants  and  Tenants  in  Common.  They  can  not 
avow  jointly,  but  must  sever;  because  they  are  seized  per  me,  at 
per  lui.  They  may  join  in  an  action  of  debt  for  rent,  but  that  is 
because  it  is  on  an  express  contract  to  pay  them  jointly.  Heirs  at 
law,  cannot  maintain  a  joint  action  for  their  estate,  in  the  hands  of 
an  administrator  or  executor;  each  must  sue  for  himself.  One  ten- 
ant in  common  could  not  release  the  interests  of  his  co-tenant.  His 
declarations  are  not  evidence  against  his  co-tenant,  all  of  which  he 
could  do  if  they  could  sue  jointly. 

PER  CURIAM. — The  principle  which,  ruled  Harker  v.  Whitaker, 
and  which  was  taken  from  Pultney  v.  Warren,  is  applicable  to  the 
circumstances  of  the  present  case  in  all  its  force.  The  action  is 
brought  against  the  personal  representative  of  a  deceased  defend- 
ant in  ejectment,  for  mesne  profits,  which  accrued  during  the  pen- 
dency of  that  action;  and  for  such  a  cause,  it  was  shown  in  the  first 
of  those  cases,  an  action  at  law  cannot  be  sustained  as  a  substitute 
for  a  bill  in  equity,  because,  as  it  was  shown  in  the  other,  a  bill  in 
equity  itself,  would  not  lie.  Whatever  be  the  right  of  the  plaintiffs 
in  conscience,  it  is  very  clear  they  are  without  remedy. 

Judgment  affirmed. 


Appeal  of  Carlisle  and  Means. 

A  trust  created  to  support  a  legal  estate  does  not  fail  upon  the  death  of  the 
trustees,  but  survives  to  the  heir  at  law  of  the  surviving  trustee;  nor  do  the  acts 
of  the  14th  of  April  1828  and  the  14th  of  June  1836,  authorise  the  court  of  com- 
mon pleas  to  appoint  trustees  in  any  such  case,  where  the  trust  estate  has  de- 
scended to  the  heir  at  law. 

When  the  original  trustees  are  made  the  mere  depositaries  of  the  legal  title 
in  fee,  without  the  requirement  of  any  positive  duty  to  be  performed  by  them, 
the  court  cannot  appoint  a  trustee  under  those  acts  as  long  as  any  one  of  the 
trustees  or  heirs  of  the  survivor  are  in  being. 

APPEAL  of  Henry  Carlisle  and  William  Means  from  the  decree 
of  the  court  of  common  pleas  of  Cumberland  county,  refusing  to 
appoint  a  trustee  upon  the  following  petition: 
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"That  Edward  Shippen  and  Joseph  Shippen,  by  deed  dated  the 
2d  of  June  1794,  conveyed  a  lot  of  ground  in  the  borough  of  Ship- 
pensburgh,  &c.,  to  'John  Means  and  Robert  M'Call,  in  trust  for  the 
use  of  the  Associate  Reformed  Presbyterian  Congregation  at  Ship- 
pensburg,  for  a  place  of  public  worship  for  ever,  and  for  no  other 
use  or  purpose.'  That  the  said  John  Means  and  Robert  M'Call 
are  now  both  dead,  and  the  duties  of  the  trust  require  that  a  trustee 
should  be  appointed  in  their  stead;  they,  therefore,  pray  the  court 
to  appoint  Marshall  Means  to  be  a  trustee,  having  all  the  rights, 
powers  and  authorities  which  were  vested  in  the  said  John  Means 
and  Robert  M'Call,  by  virtue  of  the  before  recited  deed,  &c. 

In  the  court  below  the  cause  was  argued  and  decided  upon  the 
facts  and  merits  of  it,  and  was  argued  in  this  court  upon  the  same 
grounds;  but  the  court,  being  of  the  opinion  that  the  proceeding  in 
the  common  pleas  was  unauthorised  by  the  acts  of  assembly,  de- 
livered the  following  opinion: — 

KENNEDY  J. — The  application  for  the  appointment  of  a  trustee 
in  this  case  is  alleged  to  be  founded  upon  and  authorised  by  the 
acts  of  the  14th  of  April  1828  and  the  14th  of  June  1836.  Accord- 
ing to  the  spirit  and  meaning  of  these  acts,  it  is  no  doubt  very  clear, 
that  whenever  the  trust  is  of  such  a  nature  as  to  require  any  per- 
sonal attention  or  active  duty  to  be  performed;  or  the  exercise  of  a 
power  to  be  exerted  on  the  part  of  the  trustee,  either  for  the  pur- 
pose of  carrying  the  trust  into  effect  or  for  keeping  it  alive  and  fully 
operative  at  all  times,  in  favour  of  the  cestui  que  trust  or  other 
persons  interested  therein,  agreeably  to  the  intent  of  its  author,  the 
court  of  common  pleas  of  the  proper  county  may,  upon  the  appli- 
cation by  petition  of  such  cestui  que  trust  or  other  persons  inte- 
rested in  the  execution  of  the  trust,  appoint  a  trustee,  if  one  should 
be  wanted,  for  such  purpose.  But  when  the  original  trustee  or 
trustees  are  made  the  mere  receptacles  and  depositories,  as  it  were, 
of  the  legal  title  in  fee  to  the  estate,  granted  to  them  in  trust,  with- 
out the  requirement  of  any  positive  duty  or  act  whatever,  either 
express  or  implied,  to  be  done  and  performed  by  them,  it  seems  to 
be  equally  clear  that  the  interference  of  the  court  is  not  called  for 
by  those  acts  as  long  as  any  one  of  the  trustees  or  heirs  of  the  sur- 
vivor are  in  being;  and  that  the  appointment  of  a  trustee  by  the 
court  would,  therefore,  be  unauthorised.  The  deaths  of  the  origi- 
nal trustees  in  such  instances  cannot  affect  the  interests  of  the 
cestui  que  trust  or  other  persons  interested  in  the  trust  estate.  Be- 
cause, upon  the  death  of  one  of  the  trustees,  the  legal  title  to  the  trust 
estate  will  survive  to  the  other;  and  again,  upon  the  death  of  the  sur- 
vivor, the  title  will  pass,  by  operation  of  law,  to  his  heir  at  common 
law,  who  will  be  quite  as  capable  of  receiving  and  preserving  the 
title  of  the  trust  estate  till  his  death  as  his  ancestor  was,  when  the 
law  will  again  transmit  the  title  to  the  heirs  at  law  of  the  heir  of  the 
survivor;  and  will  thus,  by  means  of  every  succeeding  heir  at  law 
to  the  person  last  invested  with  the  legal  title,  continue  to  transmit 
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it  as  long  as  heirs  to  the  surviving  trustee  shall  remain  or  continue 
to  exist.  Seeing,  then,  that  the  original  trustees,  in  the  case  under 
consideration,  had  no  duty  or  act  whatever  to  perform  in  order  to 
carry  the  trust  into  effect,  the  heirs  at  common  law  of  the  survivor 
are  and  will  be  as  competent  to  supply  the  exigency  of  the  trust  as 
the  original  trustees  were.  As  long  as  such  heirs  continue  to  exist, 
there  can,  therefore,  be  no  failure  of  the  trust,  which  was  all  that 
the  legislature,  in  this  respect,  intended  by  the  acts  to  guard  against. 
This  I  think  cannot  well  be  questioned,  because  from  the  preamble 
as  well  as  the  whole  tenor  of  the  acts  above  referred  to,  as  also 
that  of  every  other  act  on  the  subject,  so  far  as  regards  the  appoint- 
ing of  a  trustee,  it  is  perfectly  plain  that  the  court  is  only  required 
to  act,  when  otherwise  there  would  be  a  failure  of  the  trust.  The 
title  of  the  act  of  182S  plainly  indicates  this  to  have  been  the  de- 
sign of  the  legislature:  it  is  entitled  "an  act  to  prevent  the  failure 
of  trusts,"  &c.  From  the  tenor  of  this  act,  as  also  that  of  the  act 
of  1836,  it  is  obvious  that  the  court  is  only  called  on  and  required 
to  appoint  a  trustee,  when,  without  its  being  done,  there  would  be 
a  failure  of  the  trust  and  its  execution.  Such  a  failure,  however, 
cannot  take  place  here  as  long  as  heirs  at  the  common  law  of  John 
Means,  who  appears  to  have  been  the  survivor  of  the  two  original 
trustees,  created  by  the  deed  of  Edward  and  Joseph  Shippen,  con- 
tinue to  exist.  That  such  heirs  do  exist,  although  not  positively 
shown,  may  yet  be  fairly  presumed,  until  repelled  by  evidence 
tending  to  show  the  contrary.  It  is  only  for  the  purpose  of  insti- 
tuting an  action  at  law  to  recover  the  possession  of  the  property,  in 
case  of  an  improper  eviction  therefrom,  that  a  trustee  or  person  in 
being  invested  with  the  title  to  it,  can  be  requisite.  And  whether 
such  person  be  present  or  absent  is  wholly  immaterial  for  this  pur- 
pose, because  the  cestui  que  trust  or  other  persons  interested  may 
use  his  name  as  plaintiff  in  commencing  the  action  either  with  or 
without,  or  even  against,  his  consent,  by  giving  security  for  the 
costs  of  the  action.  So  that  in  truth,  as  has  been  already  observed, 
he  is  a  mere  depository  of  the  legal  title,  having  no  control  over  or 
duty  to  perform  in  regard  to  the  management  or  care  of  the  estate. 
Under  this  view  of  the  matter,  we  are  of  opinion  that  the  court 
below  were  right  in  refusing,  as  they  did,  to  make  the  appointment 
of  a  trustee.  This  view  also  renders  it  unnecessary  to  notice  or 
decide  upon  any  of  the  other  questions  raised  in  the  argument  of 
the  case. 

Reed  and  Watts,  for  appellants. 
Biddle  and  Alexander,  for  appellees. 

ix. — 2  D 
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Kauffelt's  Appeal. 

A  direction  to  the  sheriff,  by  a  plaintiff  in  an  execution,  "  not  to  proceed  further 
on  his  writ,"  "to  put  no  more  costs  npon  it,"  is  a  relinquishment  and  waiver  of 
his  right  under  it,  such  as  will  postpone  him  to  a  subsequent  creditor  where 
execution  was  levied  upon  the  same  personal  property. 

APPEAL  by  Henry  Kauffelt  from  the  decree  of  the  court  of 
common  pleas  of  Franklin  county,  appropriating  the  proceeds  of 
the  sale  of  the  personal  property  of  Charles  and  William  Flory, 
consisting  of  a  warehouse  built  upon  the  lot  of  another  person. 

The  execution  of  William  and  Samuel  Seibert  was  issued  on  the 
6th  of  December  1839,  and  that  of  Henry  Kauffelt  on  the  3d  of 
January  1840.  The  question  was,  whether  Seibert's  execution 
was  not  postponed  by  his  direction  to  the  sheriff,  who  testified  as 
follows: 

"After  I  received  the  writ  of  Seibert  I  levied  on  the  warehouse. 
I  considered  it  real  estate,  and  left  notice  of  an  inquisition.  I  went 
on  to  hold  it, and  it  was  not  condemned;  afterwards  I  was  informed 
it  was  personal  property.  Some  time  after  that  I  saw  Samuel  Sei- 
bert; he  told  me  not  to  put  any  more  costs  upon  it — that  he,  as 
guardian  of  B.  Gallon,  was  about  to  sell  the  lot  to  Mr  Berlin,  and 
he  would  get  his  money  from  Philip  Berlin.  I  had  asked  Mr  Sei- 
bert what  was  to  be  done.  He  said  he  had  sold  the  lot  to  Mr  Ber- 
lin, and  he  would  get  his  money  in  that  way,  and  it  was  no 
use  to  put  any  more  costs  on  it.  Some  time  after  I  had  the  fieri 
facias  in  favour  of  Kauffelt  in  my  hands,  and  I  asked  Mr  George 
Chambers  what  I  should  do — that  Mr  Berlin  claimed  the  house. 
He  asked  me  on  what  grounds  he  claimed  it.  I  told  him  that  the 
ground  was  that  Flory  had  sold  it  to  Jacob  Berlin.  Sometime 
before  that,  or  it  was  so  reported,  Mr  Chambers  said  he  would  see 
about  the  sale,  whether  it  was  a  good  sale  or  not.  At  the  same 
time  he  said  he  would  write  to  his  client,  Kauffelt,  to  see  if  he  should 
go  on  or  not,  as  Berlin  claimed  the  house.  Some  six  or  eight  days 
afterwards  I  called  on  Mr  Chambers  to  know  whether  I  should  go 
on  to  advertise  or  not.  He  told  me  to  go  on  to  advertise,  and  if 
Mr  Berlin  had  a  better  right  to  it  than  Flory,  he  would  see  about 
it.  I  think  he  said  he  had  been  speaking  about  it  to  Mr  Berlin.  I 
told  him  I  had  seen  an  article  of  agreement  between  Flory  and 
Jacob  Berlin,  of  Philadelphia,  for  the  sale  of  the  house.  I  went  on 
to  advertise  the  property  for  sale — I  advertised  on  Kauffelt's  writ. 
I  endorsed  the  sale  of  the  property  on  the  back  of  both  the  writs — 
but  I  advertised  on  Kauffelt's  writ.  It  was  sometime  after  I  had 
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received  Kauffelt's  execution  that  I  had  the  conversation  with  Sei- 
bert;  it  was  after  I  held  the  inquisition — we  had  different  consul- 
tations about  it.  I  could  not  tell  whether  it  was  two  or  three  weeks 
after  I  got  the  execution  in  favour  of  Kauffelt.  It  must  have  been 
several  weeks  after — I  cannot  tell  how  long  exactly.  The  first 
conversations  with  Seibert  were  after  I  had  received  Kauffelt's  writ. 
The  other  conversations  with  Seibert  were  not  about  stopping  the 
proceedings^  but  only  to  ask  him  whether  he  had  made  the  deed 
and  had  his  matters  arranged.  Mr  Seibert  did  not  explain  to  me 
how  he  would  get  his  money  from  Philip  Berlin;  he  said  he  had 
sold  the  lot  to  Philip  Berlin.  When  I  made  the  levy,  Mr  Flory's 
clerk,  Mr  Grier,  was  there.  I  suspect  Grier  was  doing  business  for 
Flory.  He  said  it  would  not  condemn  because  part  of  it  rented  to 
some  gentlemen  in  Columbia  for  250  or  300  dollars  till  the  1st  of 
April.  I  understood  Grier  that  he  had  rented  it  to  those  gentlemen 
in  the  absence  of  Flory,  who  was  in  Philadelphia.  I  never  saw 
the  article  to  show  that  this  was  personal  property.  The  first  ad- 
vertisement I  put  up  offered  it  as  the  property  of  Charles  and  Wil- 
liam Flory.  The  sale  was  postponed  for  want  of  bidders.  At  the 
first  day  of  sale  I  discovered  that  Charles  had  no  interest  in  the 
property,  and  I  offered  only  William's  interest.  I  advertised  on  Kauf- 
felt's writ,  and  the  sale  was  continued  by  the  direction  of  G.  Cham- 
bers's  fieri  facias  for  want  of  bidders,  and  it  was  advertised  again 
as  the  property  of  William  Flory,  and  then  sold  to  Samuel  Seibert 
for  221  dollars.  The  second  day  of  sale  was  fixed  to  accommodate 
Mr  Seibert,  who  was  about  to  go  to  the  city,  and  who  wished  -to 
be  present  at  the  sale.  The  first  day  of  sale  was  on  the  2 1st  of  April 
last.  I  do  not  think  that  any  person  occupied  the  property  at  the 
time  of  the  sale;  the  doors  were  shut  from  the  first  of  April  till  the 
day  of  sale.  I  do  not  think  it  was  occupied  by  any  person;  I  con- 
sidered it  as  my  property.  There  was  no  person  living  there;  I 
considered  it  as  property  levied.  There  was  no  person  occupying 
it  doing  business  in  it.  I  think  that  Mr  Flory's  clerk,  Mr  Grier, 
was  back  arid  forward  there  from  the  time  I  levied  till  the  first  of 
April.  I  cannot  tell  whether  he  was  doing  business  there  or  not — 
I  did  not  go  over  to  see." 

The  court  below  decreed  the  money  to  William  and  Samuel 
Seibert. 

Chambers,  Jr.,  and  Denny,  for  appellant,  cited  3  Rawle  320;  5 
Watts  303;  4  Rawle  380;  5  Rawle  286;  5  Whart.  150;  3  Watts 
215,  235. 

Brady,  for  appellee,  cited  1  Rawle  367. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — This  case  does  not  seem  to  fall  exactly  within 
the  class  of  cases,  with  which  it  has  been  compared,  of  a  stay  of 
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proceedings  on  an  execution.  It  is  rather  a  case  of  express  relin- 
quishment  of  any  further  proceedings;  arelinquishment  and  waiver 
of  the  right  of  the  party  under  it.  The  plaintiff  in  the  writ  tells  the 
sheriff,  you  need  not  do  anything  further — put  no  more  costs  upon 
it — I  expect  to  get  my  money  by  a  different  method.  After  this 
the  sheriff  could  not  take  a  step;  nor  is  it  certain  that  he  would 
ever  have  been  called  on  to  proceed  to  a  sale.  Why,  then,  should 
not  another  execution  creditor  proceed?  It  is  alleged  that  this 
order  was  given  under  a  mistake  of  the  plaintiff,  or  rather  ignorance 
that  the  warehouse  was  personal  estate  and  not  real.  But  that  was 
a  matter  he  undertook  to  know,  and  was  bound  to  know.  No  court 
of  law  or  equity  interferes  to  divest  the  legal  right  of  one  creditor 
because  another  has  sustained  a  loss  which  is  occasioned  by  his 
mistake  or  ignorance  as  to  the  proper  mode  of  proceeding.  Thus 
equity  will  not  relieve  against  mispleading,  or  the  inattention  of 
parties  in  a  court  of  law  in  neglecting  a  proper  defence,  or  to  move 
for  a  new  trial  in  proper  time,  1  Mad.  Ch.  64;  much  less  where 
others  have  gained  a  legal  priority.  We  think  that  Seibert  lost  his 
right  by  his  express  renunciation  and  prohibition  to  the  sheriff  to 
proceed  on  the  writ,  and  that  the  court  below  erred  in  awarding 
him  the  money  as  against  Kauffelt. 

Decree  reversed  and  the  money  in  question  decreed  to  Kauffelt*s 
judgment  and  execution. 


Hake  against  Fink. 

In  an  action  of  debt  upon  a  recognizance  in  the  orphans'  court,  to  a  husband 
and  wife,  in  right  of  the  wife,  instituted  by  the  wife  alone  after  a  divorce,  the 
record  of  that  divorce,  if  set  out  in  the  plaintiff's  declaration,  may  be  given  in 
evidence:  and  however  erroneous,  it  could  not  be  reversed  in  a  collateral  pro- 
ceeding. 

In  such  an  action,  it  is  not  necessary  to  set  out  the  divorce:  it  may  be  shown 
in  evidence,  when  material,  without  being  pleaded. 

Whether  testimony  shall  be  given  to  the  jury  after  the  evidence  had  been 
closed  on  both  sides,  is  within  the  discretion  of  the  court  below;  and  the  de- 
cision in  regard  to  it,  is  not  a  subject  of  error. 

Where  there  is  no  proof  before  the  jury  to  raise  the  question  propounded  to 
the  court,  an  error  in  the  answer  to  it  would  be  immaterial. 

A  loan  to  a  husband  by  the  father  of  his  wife,  during  the  coverture,  could  not 
affect  her  right  to  recover  her  interest  in  her  father's  estate  after  she  was  di- 
vorced. 

A  decree  of  the  orphans'  court  in  a  proceeding  in  partition,  that  he  to  whom 
the  real  estate  was  confirmed,  should  secure  to  be  paid  to  a  husband  in  right  of 
his  wife,  her  share  of  the  valuation-money,  followed  by  a  recognizance  to  the 
commonwealth,  conditional  for  the  payment  of  the  shares  of  the  heirs  generally, 
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does  not  so  vest  the  right  in  the  husband  as  to  defeat  the  recovery  of  it  by  the 
wife  after  a  divorce. 

ERROR  to  the  common  pleas  of  York  county. 

The  commonwealth  for  the  use  of  Anna  Maria  Fink  against 
Jacob  Hake.  This  was  an  action  of  debt  upon  a  recognizance  in 
the  orphans'  court. 

On  the  petition  of  Jacob  Hake,  the  eldest  son,  proceedings  in 
partition  were  instituted  in  the  orphans'  court,  on  the  real  estate  of 
Andrew  Hake,  deceased,  and  it  was  divided  into  three  parts.  No. 
1  was  appraised  at  5764  dollars,  and  on  the  6th  of  November  1832, 
"came  into  court  Jacob  Hake,  eldest  son  of  said  Andrew  Hake, 
deceased,  and  prayed  to  be  permitted  to  take,  at  the  valuation 
aforesaid,  the  said  tract  of  land  described  as  No.  1,  with  the  appur- 
tenances." 

Whereupon  the  court  decreed  the  same  to  him,  he  paying  the 
other  heirs,  their  respective  shares  of  the  valuation  thereof,  accord- 
ing to  the  following  distribution  and  decree  of  this  court.  "And  it 
is  further  ordered  and  decreed  by  the  court,  that  he,  the  said  Jacob 
Hake,  be  allowed  the  sum  of  56  dollars  and  33  cents,  the  costs  and 
expenses  of  these  proceedings,  that  he  retain  in  his  own  hands  the 
sum  of  634  dollars  and  18  cents,  in  full  of  his  share  and  dividend  of 
said  tract  of  land,  No.  1.  That  he  the  said  Jacob  Hake,  well  and  truly 
pay,  or  cause  to  be  paid,  unto  Treak  Hake,  Andrew  Hake,  John 
Hake,  Henry  Grove  intermarried  with  Catherine,  a  daughter  of 
said  intestate;  Christian  Hake,  intermarried  with  Elizabeth;  Joseph 
Kraft  intermarried  with  Sarah,  a  daughter  of  said  intestate;  Sebas- 
tian Fink,  intermarried  ivith  Anna  Maria,  also  a  daughter  of 
said  intestate,  the  sum  of  634  dollars  and  18  cents,  each,  on  the  1st 
day  of  April,  A.  D.  1834,  with  legal  interest  for  the  same,  to  be 
computed  from  the  1st  day  of  April  1833,  &c.;  the  said  several  sums 
of  money,  being  the  full  and  entire  amount  of  the  valuation  afore- 
said. And  lastly,  it  is  ordered  and  decreed  by  the  court,  that  he  the 
said  Jacob  Hake,  upon  his  making  the  several  payments  aforesaid, 
or  giving  good  and  sufficient  security  for  the  same,  that  thereupon, 
he  the  said  Jacob  Hake,  his  heirs  and  assigns,  do  hold,  and  enjoy 
the  said  tract  of  land  No.  1,"  &c. 

"  Jacob  Hake  and  Henry  Hoff,  respectively  bound  unto  the  com- 
monwealth of  Pennsylvania,  in  the  sum  of  11,528  dollars,  current, 
lawful  money  of  Pennsylvania,  to  be  levied  of  their  goods  and  chat- 
tels, lands  and  tenements,  respectively,  upon  this  condition,  that  the 
said  Jacob  Hake  shall  and  do  well  and  truly  pay  unto  the  other 
heirs,  of  the  said  Andrew  Hake,  deceased,  their  respective  shares, 
dividends  and  purparts  of,  in  and  to  that  part  of  the  real  estate  of 
the  said  Andrew  Hake,  deceased,  the  intestate,  marked  No.  1, 
which  the  said  Jacob  Hake  has  taken  at  the  valuation,  agreeably 
to  and  in  manner,  days  and  times  set  forth,  and  appointed  for  pay- 
ment thereof,  in  and  by  the  foregoing  distribution  and  decree,  then 
ix. — 2  D* 
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these  recognizances  to  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue." 

The  plaintiff  having  set  it  out  in  his  declaration,  offered  in  evi- 
dence the  record  of  the  divorce  of  Anna  Maria  Fink  from  her  hus- 
band, before  this  suit  was  brought.  To  which  the  defendant  ob- 
jected; and  the  court  overruled  the  objection  and  sealed  a  bill  of 
exceptions. 

Here  the  testimony  closed,  and  the  court  adjourned  until  the  next 
morning.  When  the  court  met,  the  defendant  offered  in  evidence 
a  record  of  the  orphans'  court,  exhibiting  the  report  of  an  auditor 
to  whom  the  subject  had  been  referred,  making  distribution  of  the 
estate  of  Andrew  Hake,  deceased,  by  which  it  appeared,  that  the 
plaintiff,  Anna  Maria  Fink,  had  been  fully  advanced  by  her  father 
in  his  life  time.  This  evidence  the  plaintiff  objected  to  as  offered 
out  of  time.  The  court  below,  being  of  opinion,  that  if  the  evi- 
dence was  received,  it  would  defeat  the  plaintiff's  right  to  recover, 
and  do  her  great  injustice,  availed  themselves  of  their  discretion,  and 
rejected  the  evidence:  to  which  the  defendant  excepted. 

The  court  was  requested  to  charge  the  jury  on  the  part  of  the 
defendant:  1.  that  if  the  jury  believe  there  was  collusion  between 
Anna  Maria  Fink  and  Sebastian  Fink,  in  procuring  their  divorce, 
the  divorce  is  of  no  validity,  and  their  verdict  in  this  case  must  be 
for  the  defendant. 

To  which  the  court  (Durkee,  President)  answered : — "  If  the 
divorce  was  obtained  through  collusion  of  the  parties,  for  the  pur- 
pose of  defrauding  the  estate  of  Andrew  Hake,  deceased,  it  can 
have  no  effect  in  this  case.  If  Fink  was  indebted  to  the  estate,  and 
in  order  to  prevent  a  deduction  from  being  made  on  that  account, 
from  the  share  coming  to  him  in  right  of  his  wife,  the  divorce  was 
collusively  obtained,  the  plaintiff  cannot  recover,  unless  her  share 
in  the  estate  be  greater  than  the  debt  due  by  her  husband,  and  then 
only  the  excess." 

2.  If  the  jury  believe,  that  Sebastian  and  Anna  Maria  Fink, 
received  from  her  father  more  money  than  an  heir's  share  of  his 
estate  amounts  to,  and  the  same  is  not  repaid,  said  Anna  Maria 
can  receive  no  more  out  of  said  estate,  and  the  verdict  in  this  suit 
must  be  for  defendants. 

Answer: — "  If  Anna  Maria  Fink  received  money  from  her  father 
by  way  of  advancement,  or  if  she  received  money  from  him  by 
way  of  loan,  (provided  she  were  of  age,  and  discovert  at  the  time 
of  such  loan)  the  sum  must  be  taken  into  consideration  by  the  jury, 
and  deducted  from  her  share;  and  if  her  husband,  Sebastian  Fink, 
received  money  from  her  father,  by  way  of  advancement,  such 
money  must  also  be  deducted  from  her  share,  and  if  the  moneys  so 
received,  amount  to  as  much  as  a  child's  share,  the  said  Anna  Maria 
can  recover  no  more,  and  the  verdict  must  be  for  defendant;  but 
any  money  received  by  Fink  from  his  wife's  father  as  a  loan,  and 
which  he  was  bound  to  repay,  cannot  be  deducted  from  her  share, 
provided,  she  be  lawfully  divorced." 
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3.  That  on  the  recognizance  of  Jacob  Hake,  given  in  evidence, 
no  suit  will  lie,  except  for  the  use  of  the  recognizee,  Sebastian  Fink, 
and  therefore  the  plaintiff  cannot  recover  in  this  case. 

This,  the  court  answered  in  the  negative. 

4.  That  the  decree  of  the  money  sued  for  in  this  case,  to  Sebas- 
tian Fink,  on  the  6th  of  November  1832,  vested  such  title  to  the 
same  in  him,  that  the  divorce  of  Anna  Maria  Fink,  from  said 
Sebastian,  subsequently  obtained,  did  not  divest  his  right  to  the 
money. 

This,  the  court  answered  in  the  negative. 
Errors  assigned. 

1.  The  court  erred  in  admitting  in  evidence,  the  record  of  the 
divorce. 

2.  In  rejecting  the  orphans'  court  record  of  the  distribution  of  the 
estate  of  Andrew  Hake. 

3.  And  in  their  answers  to  defendant's  1st,  2d,  3d  and  4th  points. 

Evans  and  Mayer,  for  plaintiff  in  error. 
Hambly,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  by 

GIBSON,  C.  J. — The  record  of  divorce  was  not  necessarily  a  part  of 
the  plaintiff's  title,  and  it  might  have  been  irrelevant  when  it  was 
offered,  had  it  not  been  set  forth  in  the  declaration  which  is  incon- 
veniently prolix.  An  action  on  a  recognizance,  like  an  action  on  a 
bond,  is  founded  on  the  penalty  which  is  prima  facie  a  title  to  the 
money,  subject  however  to  the  defeasance  stated  in  the  condition; 
and  it  was  unnecessary,  therefore,  to  set  out  either  the  divorce  or  the 
proceedings  in  partition.  Had  the  dissolution  of  the  marriage  be- 
come a  material  fact  in  the  progress  of  the  trial,  it  might  have  been 
shown  by  evidence  without  being  pleaded;  but  as  the  divorce  was 
laid  as  a  part  of  the  plaintiff's  case,  it  was  necessary  perhaps  to 
prove  it:  certain  it  was  not  so  irrevelant  as  to  make  the  reception 
of  the  proof  erroneous.  Of  the  validity  of  the  sentence,  there  can 
not  be  a  doubt.  The  court  had  jurisdiction  of  the  subject  matter, 
and  its  decision,  however  erroneous,  could  not  be  reversed  in  a 
collateral  proceeding.  The  confession  of  the  libel  in  this  instance 
was  pregnant  with  evidence  of  collusion;  and  to  withhold  its  sanc- 
tion from  what  may,  at  bottom,  be  a  voluntary  separation,  no  court 
ought  to  decree  a  divorce  on  less  than  proof  by  witnesses  of  the 
facts  charged;  still,  where  it  has  done  otherwise,  its  sentence,  though 
liable  to  be  vacated,  is  not  void;  and  we  cannot  say  that  the  record 
was,  in  this  evidence,  improperly  admitted. 

To  admit  the  auditor's  adjustment  of  the  advancements  or  to 
exclude  its  being  offered  after  the  evidence  was  closed,  was  within 
the  discretion  of  the  court;  and  the  decision,  in  regard  to  it,  is  not 
a  subject  of  error. 

Nor  are  the  exceptions  to  the  direction  given  on  the  points  pro- 
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pounded  founded  in  point  of  law.  The  sentence  of  divorce,  1  hough 
not  void  in  the  first  instance,  might  be  avoided  by  proof  of  collusion. 
If,  therefore,  it  was,  as  alleged,  procured  by  coviri  to  prevent  the  hus- 
band's debts  to  the  intestate  from  being  taken  out  of  his  wife's  por- 
tion, it  was  necessary  only  to  discover  the  trick  to  defeat  it.  This 
is  all  that  was  delivered  to  the  jury  as  direction,  and  it  is  all  that 
the  defendant  required  the  court  to  give.  The  second  instruction 
was  also  proper.  Had  the  wife,  or  her  husband  during  the  cover- 
ture, received  money  from  the  intestate  as  an  advancement,  or  had 
she,  being  of  age,  received  it  when  she  was  sole,  it  would  have 
been  proper  to  deduct  it;  but  no  loan  to  the  husband,  during  the 
coverture  or  not,  could  affect  her  chose  in  action  after  she  was  di- 
vorced from  him;  and  this  direction,  also,  was  a  substantive  com- 
pliance with  the  defendant's  prayer.  Besides,  there  was  no  proof 
before  the  jury  to  raise  the  question,  and  an  error  in  regard  to  it 
would  have  been  immaterial.  As  to  the  rest,  it  cannot  be  pretended 
that  the  decree  of  partition  fixed  the  right  to  the  money  irrevocably 
in  the  husband,  or  that  an  action  cannot  be  maintained  on  the  re- 
cognizance for  the  use  of  any  one  else.  The  name  of  the  common- 
wealth is  used  in  it  as  a  common  trustee,  not  for  the  use  of  any  one 
nominating,  but  for  the  use  of  the  intestate's  heirs,  and  conse- 
quently for  those  who  should  be  entitled  at  the  time  of  actual  pay- 
ment; it  is  therefore  immaterial  that  the  decree  vested  the  title  on 
terms  of  paying  or  securing  the  purchase-money,  among  others,  to 
the  husband  by  name.  Being  thus  enabled  to  call  for  the  security, 
he  might  doubtless  have  taken  it  to  himself,  and  such  a  step  would 
have  been  equivalent  to  payment  to  him,  or  reduction  to  his  pos- 
session. But  the  direction  in  the  decree  to  give  security  to  the 
husband  was  not  a  judgment  for  the  money  which  operated  upon 
the  right,  but  a  condition  precedent  to  the  vesting  of  the  title  in 
the  child  who  had  elected  to  take  at  the  valuation.  Having  full 
power  over  the  money,  therefore,  and  choosing  to  leave  it  outstand- 
ing on  a  recognizance  acknowledged  to  the  heirs  generally,  or  those 
who  had  owned  the  land,  he  allowed  her  part  of  the  security  to  be 
made  her  chose  in  action.  The  money  never  was  his,  for  he  never 
assumed  the  ownership  of  it.  He  might  have  sued  for  it,  or  re- 
leased it,  but  he  did  not;  it  was  a  thing  in  action,  and  he  suffered 
it  to  remain  so.  This  disposition  of  the  wife's  title  over  which 
he  had  dominion  as  the  representative  of  her  person,  would  be  good 
even  against  his  creditors;  for  he  was  not  bound  to  reduce  her 
choses  to  possession  for  their  benefit.  As  indicative  of  his  will,  the 
form  of  the  recognizance  is  every  thing,  and  the  condition  pre- 
scribed in  the  decree  nothing.  He  might  elect  to  leave  the  ultimate 
ownership  to  the  contingency  of  survivorship;  and,  by  acquiescing 
in  a  security  to  his  wife  by  the  designation  of  an  heir,  he  did  so. 
The  court,  therefore,  could  not,  with  propriety,  have  directed  that 
the  decree  of  partition  vested  the  purchase-money  in  him,  and  that 
no  suit  could  be  brought  on  the  recognizance  but  to  his  use.  If 
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the  divorce  was  valid,  the  wife  was  entitled  to  sue  for  her  portion 
disburdened  of  his  debt  to  the  intestate. 
Judgment  affirmed. 


Foster  against  M'Divit. 

An  actual  possession,  or  a  constructive  possession  which  results  from  a  pur- 
chase at  treasurer's  sale  and  a  subsequent  payment  of  the  taxes,  is  such  a  title 
as  will  enable  a  plaintiff  to  recover  in  ejectment  against  one  who  has  entered 
upon  the  land  without  right. 

In  an  ejectment  against  one  who  entered  upon  the  land  by  fraud  or  force,  it  is 
only  necessary  to  enable  the  plaintiff  to  recover  that  he  shows  the  title  to  be 
out  of  the  commonwealth,  and  that  he  had  the  actual  possession;  but  the  manner 
or  means  by  which  the  defendant  obtained  the  possession  will  not  preclude  him 
from  a  defence  founded  upon  a  good  title. 

Quxre?  Whether  a  verdict  and  judgment  in  an  action  of  trespass,  on  a  tra- 
verse of  liberum  tenementum,  be  not  conclusive  of  the  title  in  ejectment. 

ERROR  to  the  common  pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  for  140  acres  of  land,  by  William 
Foster  against  William  M'Divit. 

The  facts  which  gave  rise  to  the  only  questions  of  law  which 
were  determined  are  sufficiently  stated  in  the  opinion  of  the  court. 

Hiding  and  Wallace,  for  plaintiff'  in  error,  cited  3  Watts  69,  70. 

Fisher  and  Miles,  for  defendant  in  error. 

There  seems  to  be  a  misapprehension  in  this  case,  as  to  the  na- 
ture of  any  possession  the  plaintiff  could  pretend  to  have  ever  had 
of  the  tract  of  land  for  which  the  ejectment  was  brought.  It  seems 
to  be  supposed,  that  if  he  was  in  the  actual  possession  at  any  time,  of 
the  little  field,  by  a  tenant,  he  was  in  possession  of  the  whole  tract. 
Now  this  isconceived  not  to  be  warranted  by  the  evidence.  There  is 
nothing  in  it  to  show  that  either  Livingston  or  Stewart's  possession 
or  tenantcy  extended  one  inch  beyond  the  limits  of  the  little  field. 
It  was  the  field  that  was  leased,  and  not  the  tract  of  land  within 
the  limits  of  which  it  was  situated.  If  the  tract  had  been  leased, 
then  there  might  be  some  reason  to  say  that  the  actual  possession 
of  a  part  was  the  possession  of  the  whole.  But  here,  where  there 
was  no  pretence  of  a  possession  in  the  tenant  for  more  than  the 
field,  could  Huling  be  considered  to  be  in  possession  under  his 
colourable  title  of  the  balance  of  the  Long  tract  ?  If  he  could,  then 
his  colourable  or  void  title  must  be  considered  as  having  the  inci- 
dents of  a  legal  title.  Huling  or  Wilson,  under  whom  he  claimed, 
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had  no  possession  but  by  Livingston  or  Stewart.  If  he  had  a  more 
extended  possession  than  they  had,  it  must  be  by  construction  such 
as  results  from  title.  Seisin  and  possession  continue  in  the  owner 
until  he  is  disseised,  and  no  further  is  the  possession  lost  than  of 
that  which  he  is  actually  disseised.  Miller  v.  Shaw,  7  Serg.  fy  Rawle 
142.  The  rightful  owner,  in  presumption  of  law,  is  in  the  constant 
possession,  until  that  possession  is  adversely  interrupted  and  exclu- 
sively possessed  by  another.  Here  the  possession  of  the  tenant  is 
confined  to  a  field,  and  it  is  attempted  to  extend  that  possession  in 
favour  of  the  landlord,  claiming  under  a  void  title,  so  as  to  disseise 
the  owner  of  the  woodland.  Possession  by  operation  of  law  accom- 
panies the  title  unless  the  contrary  is  shown,  and  until  it  is  shown. 
6  Serg.  Sf  Rawle  23.  Every  owner  is  in  possession  until  some 
person  actually  enters  on  him  under  an  adverse  claim,  and  the 
statute  of  limitations  begins  to  run  from  the  time  actual  adverse 
possession  is  taken  only.  1  Penn.  Rep.  6.  It  results  from  these 
principles,  that  the  owner  of  the  legal  title,  under  the  Joseph  Long 
warrant,  was  in  the  constructive  possession  of  all  of  which  he  was 
not  disseised.  He  was  not  disseised  of  more  than  the  field  by  the 
possession  of  Livingston  and  Stewart,  because  they  had  no  pre- 
tence of  possession  beyond  the  limits  of  the  field.  And  this  does 
not  militate  against  the  principle,  that  a  person  having  a  defective 
title,  and  entering  under  that  title,  will  be  considered  to  be  in  pos- 
session to  the  extent  of  his  claim;  for  here  there  can  be  no  pretence 
of  a  possession  beyond  the  part  leased.  Then  was  there  even  a 
naked  possession  of  more  than  the  field  at  any  time?  But  M'Divit, 
the  defendant  in  this  case,  brought  an  action  of  trespass  quare 
clausum  fregit  against  Foster,  the  plaintiff,  No.  36,  April  term. 
1830,  for  cutting  timber  on  the  land  in  dispute;  a  plea  of  liberum 
tenementum  was  put  in,  and  on  a  trial  on  this  plea  M'Divit  ob- 
tained a  verdict.  This  was  at  least  prima  facie  evidence  of  title 
in  him,  and  certainly  evidence  of  possession.  Indeed  it  is  made  a 
grave  question  in  the  case  of  Kerr  v.  Chess,  7  Watts  371,  whether 
a  verdict  and  judgment  on  a  traverse  of  liberum  tenementum  is 
not  conclusive  of  the  title  in  ejectment.  His  honour,  the  chief  jus- 
tice, in  that  case  says  the  question  is  unsettled.  7  Watts  371.  This 
then  ought  to  settle  the  matter  as  it  regards  the  plaintiff's  right  in 
this  case  to  recover  from  the  defendant  on  a  naked  possession. 

Can  there,  however,  be  any  recovery  in  an  ejectment  on  a  naked 
possession,  when  there  is  neither  fraud  nor  force  made  use  of  to 
deprive  the  plaintiff  of  that  possession?  It  is  confidently  asserted 
there  cannot,  upon  the  authority  of  the  cases  of  the  Executors  of 
Espy  v.  Lane,  2  Serg.  $•  Rawle  57,  and  Griffiths  v.  Dobson,  3  Penn. 
Rep.  228. 

But  if  there  could,  it  would  be  wrong  to  reverse  the  judgment  in 
this  case,  because  it  was  distinctly  admitted  on  the  trial  in  the  court 
below,  by  the  plaintiff's  counsel,  that  unless  he  had  shown  that  he, 
or  those  under  whom  he  claimed,  had  been  in  possession  for  twenty- 
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one  years  under  the  sale,  he  was  not  entitled  to  a  verdict.  If  then 
the  charge  is  not  accurate  as  it  regards  a  mere  naked  possession, 
constituting  a  sufficient  foundation  on  which  to  recover  against  a 
trespasser  without  colour  of  right,  it  is  the  fault  of  the  plaintiff's 
counsel,  and  the  judgment  would  not  be  reversed  for  an  error 
which  the  counsel  was  instrumental  in  leading  the  court  into.  The 
cause  was  argued  on  both  sides  on  the  ground  of  twenty-one  years 
possession  being  required  to  enable  the  plaintiff  to  recover.  It 
would,  therefore,  not  be  treating  the  court  fairly  to  reverse  the 
judgment.  Nor  was  the  naked  point  presented  for  the  considera- 
tion and  answer  of  the  court.  It  is  urged  that  the  12th  point  put 
to  the  court,  proposed  the  distinct  question.  The  question  raised 
in  that  point  is,  whether  if  A.  Green,  or  those  holding  his  title,  had 
ever  been  in  actual  possession  of  the  tract,  or  of  any  part  of  it,  and 
that  title  was  vested  in  the  plaintiff,  he  was  not  entitled  to  recover, 
notwithstanding  an  adverse  possession  held  by  John  Fee  of  a  fraction 
of  the  tract  for  several  years  subsequent  to  the  time  A.  Green  had 
possession  of  the  whole?  The  question  as  to  the  effect  of  an  actual 
possession  in  the  plaintiff,  at  the  time  of  the  entry  of  the  defendant, 
was  not  distinctly  raised  by  the  point  proposed.  And  the  answer 
given  is  to  be  taken  in  connection  with  the  concession  made  through- 
out the  trial  by  the  plaintiff's  counsel,  that  unless  the  plaintiff  and 
those  under  whom  he  claimed  had  proved  a  possession  of  twenty- 
one  years,  he  could  not  recover.  We  do,  therefore,  think  there  is 
no  reason  for  reversing  the  judgment  and  continuing  the  litigation 
between  these  parties. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  plaintiff  claims  title  by  virtue  of  several  con- 
veyances from  Aquila  and  Charles  Green.  The  original  warrant 
for  1.50  acres,  was  issued  to  Joseph  Long,  under  whom  both  parties 
claim.  The  29th  of  October  1793,  100  acres,  part  of  the  tract,  sur- 
veyed in  the  Long  warrant,  was  sold  for  taxes;  and  a  deed  was 
made  to  John  Patten,  by  the  commissioner  of  Huntingdon  county; 
and  on  the  16th  of  February  1803,  Patten  conveyed  to  Charles 
Green.  The  7th  of  February  1806,  the  remainder  of  the  tract, 
about  48  acres  was  also  sold  for  taxes,  and  was  conveyed  to  Aquila 
Green.  Afterwards,  Aquila  Green  and  Charles  Green,  conveyed 
the  whole  interest  in  the  Long  warrant  and  survey  to  Thomas 
Wilson;  Wilson  conveyed  to  Ruling,  and  Hilling  to  the  plaintiff. 
Charles  Green  and  Aquila  Green  took  possession  of  the  property, 
exercised  acts  of  ownership  over  it,  by  residence  and  otherwise; 
and  Aquila  Green  built  a  house  on  what  he  supposed  at  the  time, 
and  continues  to  believe,  was  a  part  of  the  property.  Wilson  was 
in  possession  after  his  purchase,  and  it  was  proved  by  him,  that  he 
paid  the  taxes  for  twenty  years.  It  also  appears,  that  John  Liv- 
ingston, at  the  instance,  and  by  the  permission  of  Thomas  Wilson, 
cleared  and  cultivated  a  little  field  within  the  lines  of  the  survey, 
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of  about  two  acres,  and  that  Alexander  Stewart  took  possession  and 
raised  wheat  and  rye  on  it.  This  took  place  before  the  purchase 
of  Huling.  After  Huling  purchased  from  Wilson.  Livingston  took 
possession  under  him.  M'Divit,  the  defendant,  as  the  witness  Liv- 
ingston expresses  it,  discharged  him,  and  Livingston  acknowledged 
M'Divit  as  his  landlord,  by  giving  him  a  share  of  the  crop.  That 
Huling  was  in  possession  at  the  time  of  M'Divit's  entry,  is  also 
proved  by  William  Reed;  for  Reed,  who  was  a  surveyor,  and  the 
purchaser  when  the  tract  was  last  sold  for  taxes,  and  under  whom 
the  defendants  claim,  resurveyed  and  divided  the  land  between 
Livingston  and  Foster,  to  whom  Huling  had  sold  it  in  parcels. 
Reed  was  well  acquainted  with  the  situation  of  the  tract  at  the  time 
of  his  purchase,  and  there  is  evidence  from  which  the  jury  might 
infer,  that  Foster  was  aware  of  it  also. 

The  court  charged  the  jury,  "  That  inasmuch,  as  the  property 
was  sold  previous  to  the  act  of  181f>,  for  taxes,  and  the  plaintiff  had 
not  shown,  nor  pretended  to  show,  a  literal  compliance  with  the 
directions  of  the  acts,  under  which  the  property  was  sold,  he  was 
not  entitled  to  recover,  unless  he  proved,  that  he,  and  those  under 
whom  he  claimed,  had  been  in  the  continued  and  uninterrupted 
possession  for  twenty-one  years.  The  court  say,  "  That  they  (the 
jury)  must  observe,  that  the  plaintiff  must  recover  by  the  strength 
of  his  own  title,  and  not  the  weakness  of  the  defendant's.  It  is  ad- 
mitted the  sales  in  1793  and  1801  gave  no  title,  except  the  right  of 
entry;  which,  if  it  was  continued  for  twenty-one  years,  gave  title. 
If  you  (the  jury)  cannot  find,  that  thejmrchasers  in  1793  and  1801, 
and  those  claiming  under  them,  had  a  continued  and  actual  posses- 
sion, the  plaintiff  is  not  entitled  to  recover,  and  you  need  not  trouble 
yourselves  about  the  defendant's  title."  The  court  thereby  instruct 
the  jury,  in  effect,  that  unless  the  plaintiff,  and  those  under  whom 
he  claims,  had  such  a  possession  as  would  give  title,  by  the  act  of 
limitations,  he  must  fail  in  his  action,  without  regard  to  the  entry 
of  the  defendant,  whether  by  right  or  by  wrong,  whether  he  had 
or  had  not  a  title  to  the  land.  It  is  only  necessary  to  state  the  pro- 
position, to  be  convinced,  that  in  this  direction,  the  court  was  in 
error. 

Previous  to  the  act  of  1815,  as  has  been  correctly  said,  it  was 
repeatedly  held,  that  to  rest  a  title  in  the  purchaser  of  lands  sold 
for  taxes,  an  exact  and  minute  adherence  to  the  directions  of  the 
laws  is  necessary.  It  must  appear,  that  every  direction  and  requi- 
site of  the  acts  has  been  judicially  complied  with.  2  Yeates  101, 
812;  3  Yeates  284.  But  this  rigid  principle  is  only  true,  as  be- 
tween the  purchaser  at  the  tax  sale,  and  the  person  who  is  the 
owner  of  the  land,  and  those  claiming  under  him.  It  cannot  be 
intended  to  protect  an  intruder,  or  trespasser,  for  as  against  a  per- 
son who  enters  without  right,  an  actual  possession,  or  such  a  con- 
structive possession,  as  a  purchaser  at  a  tax  sale  obtains,  is  all 
that  the  law  requires.  All  that  is  requisite  in  a  plaintiff  in  eject- 
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ment,  in  the  first  instance,  after  showing  title  out  of  the  common- 
wealth, as  against  an  intruder,  is  to  prove  an  actual  possession,  or 
where  the  land  is  sold  for  taxes,  to  exhibit  the  deed  from  the  com- 
missioners or  treasurer.  This  is  such  a  prima  facie  title,  as  is 
sufficient  to  put  the  defendant  on  proof  of  a  better  right.  The  ac- 
tion of  ejectment  is  intended  to  try  the  right  to  the  possession,  and 
from  this  it  follows,  that  an  actual  possession,  or  a  constructive  pos- 
session, which  results  from  a  purchase  at  a  treasurer's  sale,  and  the 
subsequent  payment  of  the  county  rates,  is  good,  against  a  person 
who  enters  without  right.  It  is  an  elementary  principle,  that  the 
possession  of  property,  whether  real  or  personal,  gives  title,  except 
as  against  the  right  owner,  and  in  all  cases,  the  court  will  restore  the 
possession,  whenever  it  is  unlawfully  invaded.  A  plaintiff  must 
recover  by  the  strength  of  his  own  title,  but  this  principle  is  not 
alone  applicable  to  real  estate;  it  is  equally  true  in  regard  to  per- 
sonal property.  And  whatever  right  a  party  may  have,  whether 
it  be  a  possession  or  a  fee,  it  is  within  the  protection  of  the  law. 
And  for  our  authority  for  this,  if  it  needs  one,  I  refer  to  the  case  of 
the  Executors  of  Espy  v.  Lane,  2  Serg.  fy  Rawle  57,  where  it  is 
ruled,  that  a  naked  possession  is  good  title  to  recover  in  ejectment, 
against  one  who  puts  another  out  of  possession,  and  can  show  no 
better  title.  In  opposition  to  this  plain  principle,  the  defendant  in 
error,  relies  on  Griffith  v.  Dobson,  3  Penn.  Rep.  228.  But  that  case 
only  decides,  that  although  the  defendant  may  have  obtained  the 
possession  by  fraud  or  force,  yet  that  circumstance  did  not  preclude 
him  from  insisting  on  a  better  right.  That  decision  wa&intended  to 
correct  a  mistake  into  which  Mr  Justice  Duncan  had  fallen,  in  Har- 
ris v.  Bell,  10  Serg.  Sf  Rawle  43.  "  Ejectment,"  says  the  judge, 
"  is  a  possessory  action.  The  right  of  possession  may  be  in  one, 
and  the  title  to  the  property  in  another.  One  having  the  right  of 
possession,  may  recover  in  ejectment  against  him,  who  has  the  right 
of  title;  for  if  the  plaintiff  shoivs  himself  to  have  been  in  the 
peaceable  possession,  and  that  he  was  forcibly  dispossessed,  it 
loill  enable  him  to  recover,  and  the  defendant  cannot  set  up  title 
in  bar."  For  this,  several  authorities  are  cited,  which,  on  exami- 
nation, were  found  not  to  support  the  position.  In  Griffith  v.  Dob- 
son,  the  court  thought,  that  the  manner  the  possession  was  acquired 
by  the  defendant,  whether  by  force  or  fraud,  was  immaterial.  That 
in  all  cases  in  ejectment,  except  as  between  landlord  and  tenant, 
or  some  special  case,  the  defendant  may  show  title;  and  if  it  ap- 
pears that  he  has  the  better  right,  he  is  entitled  to  a  verdict.  The 
very  object  of  an  ejectment  is,  to  determine  the  right  to  the  pos- 
session, and  the  exhibition  of  a  superior  title  shows  the  right  to  be 
in  the  defendant.  When  a  person  is  in  the  peaceable  possession  of 
land,  and  another  turns  him  out  by  force,  and  he  wishes  to  be  re- 
stored to  his  possession,  and  at  the  same  time  to  avoid  the  trial  of 
the  title,  the  law  has  given  him  an  adequate  remedy,  under  the 
statutes  of  forcible  entry.  See  act  of  1700,  against  forcible  entry, 
ix.— 2  E 


346  SUPREME  COURT  [Harrisburg 

[Foster  v.  M'Divit.] 

Purd.  -134.  Title  cannot  be  given  in  evidence  by  the  defendant,  in 
an  indictment  for  forcible  entry  to  prevent  restitution.  1  Dall.  68.  All 
that  was  ruled  in  Griffith  v.  Dobson,  was,  that  in  ejectment,  evidence 
that  the  defendant  has  title,  was  an  answer  to  the  plaintiff's  claim, 
without  regard  to  the  manner  of  the  entry,  whether  by  force  or  fraud. 
The  apparent  contradiction  in  the  cases,  arises  from  not  adverting 
to  this  distinction.  If  the  plaintiff  shows  a  peaceable  possession  at 
the  time  of  entry,  it  is  a.prima  facie  title,  but  this  does  not  prevent 
proof  of  a  better  title  in  the  defendant.  Instead  therefore  of  direct- 
ing the  jury  in  the  manner  stated,  the  court  should  have  informed 
them,  that  if,  at  the  time  of  the  entry  of  M'Divit,  Huling,  who  claim- 
ed under  the  tax  title,  was  in  the  actual  or  in  the  constructive  posses- 
sion of  the  tract,  the  plaintiff  was  entitled  to  recover,  unless  the  claim 
was  rebutted  by  a  superior  title  in  the  defendant.  On  another  trial, 
it  may  also  be  well  to  inquire  whether  the  defendant  is  in  a  better 
situation  than  Livingston,  who  would  seem  to  have  been  the  tenant 
of  Huling;  and  whether  the  principle,  that  a  person  who  comes 
into  possession  under  a  tenant,  is  in  no  better  condition  than  the 
tenant  himself,  and  cannot  defend  his  possession  against  the  land- 
lord, does  not  apply.  Graham  v.  Man,  4  Serg.  $•  Raivle  467. 

It  appears  to  have  been  proved  that  Wilson,  who  held  the  tax 
title,  paid  the  taxes  for  twenty  years.  In  Reed  v.  Goodyear,  17 
Serg.  Sf  Rawle  350,  since  recognised  in  M'Call  v.  Auly,  3  Watts 
73,  it  is  ruled:  that  when  land,  for  which  a  warrant  has  issued, 
has  been  sold  for  taxes,  and  the  warrant  holder  makes  no  claim 
for  twenty-one  years,  and  does  not  pay  nor  offer  to  pay  the  taxes 
accruing  during  that  time,  it  may  be  left  to  a  jury  to  presume  an 
ouster  or  abandonment  by  him.  That  case,  at  the  time  it  was  de- 
cided, was  supposed  by  some  to  be  a  little  in  advance  of  the  law, 
but  subsequent  reflection,  and  I  may  add  the  experience  of  the  pro- 
fession, has  convinced  the  most  sceptical  that  it  is  in  accordance 
with  sound  policy. 

It  would  be  giving  an  unreasonable  advantage  to  the  owner  to 
rule  otherwise;  for  the  owner  will  infallibly  assert  his  claim  or 
not,  as  the  land  rises  or  depreciates  in  value.  This  the  principle 
above  asserted  is  calculated  to  prevent,  or  at  least  to  bring  it  within 
some  reasonable  grounds.  If  the  jury  then  may  presume  an  ouster, 
grant  or  abandonment,  the  silence  of  the  former  owner  must  enure 
to  the  benefit  of  the  purchaser  at  the  tax  sale,  however  irregular 
that  sale  may  be,  provided  he  has  added  strength  to  his  title,  by 
payment  of  taxes  subsequently  assessed.  The  application  of  these 
principles  will  render  it  necessary  to  inquire  whether  the  owner- 
ship of  the  tax  titles,  together  with  the  subsequent  payment  of  the 
taxes,  gives  title  to  the  plaintiff,  or,  at  any  rate,  such  a  prima 
facie  right  as  can  only  be  met  by  countervailing  proof. 

These  several  views,  in  the  opinion  of  this  court,  render  an  ex- 
amination of  the  defendant's  right  necessary,  and  consequently  the 
court  were  wrong  in  directing  the  jury  that  they  need  not  trouble 
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themselves  about  the  defendant's  title.  But  if  the  court  had  charged 
correctly  as  to  this  point,  there  would  have  been  little  reason  to 
quarrel  with  their  subsequent  direction.  The  charge  seems  to  have 
been  substantially  against  the  defendant,  on  the  ground  that  the 
evidence  proved  that  it  was  a  seated  tract.  The  defendant  placed 
his  defence  on  two  grounds:  first,  that  the  plaintiff  could  not  re- 
cover, because  he  had  not  been  in  the  continued  and  uninterrupted 
possession  for  twenty-one  years;  and,  secondly,  that  admitting  he 
was  in  by  possession,  the  title  was  divested  by  the  tax  sale.  The 
first  point  has  been  already  disposed  of  in  the  foregoing  remarks. 
To  the  second  the  plaintiff  replied,  that,  at  the  time  of  the  assess- 
ment, it  was  a  seated  tract,  and  that  consequently  the  sale  was  void. 
Whether  the  tract  was  seated,  was  the  pivot  on  which  the  whole 
case  turned,  and  in  this  aspect  it  became  important  to  show  that  the 
house,  which,  was  built,  at  an  early  day,  by  Aquilla  Green,  inha- 
bited by  him  and  by  several  of  the  tenants  in  succession,  was  situ- 
ated on  the  Long  survey.  For  if  it  was,  there  was  an  end  of  the 
defendant's  title;  inasmuch  as  all  doubt  was  removed  as  to  the  dis- 
puted question,  whether  it  was  a  seated  tract.  Aquilla  Green 
swears,  that  when  he  built  the  house  he  had  the  line  of  the  Mifflin 
survey  run,  in  order  that  he  might  know  that  he  was  building  on 
his  own  land.  He  ascertained,  as  he  thought,  that  it  was  on 
the  Long  survey.  Thomas  Wilson  purchased  under  the  supposi- 
tion that  the  house  was  within  the  survey.  Now  granting  that, 
on  a  more  accurate  survey,  it  should  be  discovered,  contrary  to  all 
reasonable  calculation,  that  the  house  was  on  the  Mifliin  tract,  or 
that  it  was  situated  on  some  other  property  belonging  to  the  plain- 
tiff, and  was  not  withhi  the  limits  of  the  Long  survey,  will  that  cir- 
cumstance authorise  the  assessment  of  the  tract  as  unseated?  As 
this  question  may  not  arise,  we  refrain  from  intimating  an  opinion 
upon  it,  and  merely  throw  it  out  as  a  point,  not  without  difficulty, 
and  which  it  would  be  well  to  investigate  and  decide,  if  it  should 
fairly  arise  on  another  trial. 

But  however  these  facts  may  be,  this  was  not  the  only  evidence 
on  which  the  plaintiff  relied,  in  avoidance  of  the  sale  to  Reed.  Li- 
vingston testified,  that  he  cleared  about  two  acres  of  the  land  in 
dispute.  He  farmed  it,  took  three  crops  off  it,  plastered  it,  put  it 
in  clover,  and  left  it  until  the  year  1818.  Afterwards,  Alexander 
Stewart  took  possession,  put  it  in  rye  in  1822  or  1823,  and  the  next 
year  raised  a  crop  on  it.  This  'testimony  is  confirmed  by  Alex- 
ander Stewart.  The  little  field,  of  which  they  speak,  was  on  a  dif- 
ferent part  of  the  survey.  It  is  pretty  clear  that  it  does  not  give  it 
the  character  of  an  unseated  tract,  and  as  such  subject  il  to  sale, 
because  it  is  placed  by  the  assessor  on  the  unseated  list,  even  if 
this  be  done  without  objection  and  with  the  knowledge  of  the 
owner.  When  a  tract  is  seated,  which  may  be  either  by  cultivation 
or  residence,  as  there  is  a  want  of  jurisdiction  in  any  person  to  sell, 
the  sale  is  void;  consent,  at  any  rate,  such  as  may  be  inferred 
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from  silent  acquiescence,  cannot  give  jurisdiction.  Where,  how- 
ever, the  owner  suffers  it  to  remain  on  the  unseated  list,  and  pays 
taxes  for  it  as  such,  it  is  some  evidence  that  he  considers  it  un- 
seated, and,  in  a  doubtful  case,  this  may  turn  the  scale.  It  is  the 
duty  of  the  assessor  to  make  the  assessment  correctly,  and  his  mis- 
take ought  not  to  prejudice  the  owner.  The  assessor  has  nothing 
to  do  with  the  misapprehension  or  mistakes  of  the  occupant.  It  is 
sufficient  that  there  is  a  personal  responsibility  for  taxes,  to  make  it 
his  duty  to  assess  the  land  as  seated.  Ressenberger  v,  Scholl,  7  Watts 
390;  Schaeffer  v.  M'Kabe,  2  Watts  422.  When  land  once  assumes 
the  character  of  a  seated  tract,  it  remains  so  until  it  is  apparent 
that,  from  neglect  or  other  causes,  it  is  so  far  dilapidated  and  per- 
mitted to  fall  into  decay,  as  to  have  relapsed  into  a  state  of  nature; 
and  whether  it  has  reached  that  stage,  must  be  decided  by  the  jury, 
under  the  direction  of  the  court.  Ressenberger  v.  Scholl,  3  Watts 
390.  The  fact  that  the  owner  has  ceased  to  reside  on  it,  or  has 
ceased  to  cultivate  it,  does  not  change  its  character.  But  if  the 
owner  has  suffered  it  to  relapse  into  its  original  state,  the  assessor 
would  be  at  liberty  to  assess  it  as  an  unseated  tract.  And  where 
it  has  been  abandoned  by  the  owner,  but  nevertheless  continues  to 
be  occupied  or  cultivated  by  others,  such  a  personal  responsibility 
exists  as  exempts  the  property  from  sale.  The  land  is  assessed 
and  sold,  only  because,  otherwise,  there  would  be  no  mode  to  en- 
force payment  of  the  county  rate.  Whether  a  tract  be  seated  or 
unseated,  does  not  depend  on  the  amount  of  the  product  of  the 
land,  nor  on  the  quantity  tilled,  for  whether  it  be  more  or  less,  as  a 
personal  responsibility  is  created,  the  land  is  exempted  from  sale. 
Kenney  v.  Daily,  6  Watts  269.  The  extent  of  Livingston  and 
Stewart's  possession  is  immaterial,  for  an  entry  on  part  of  an  entire 
tract  renders  the  property  of  the  occupant  at  least  liable  to  distress. 
It  can  make  no  difference  in  the  result  that  Livingston  or  Stewart's 
possession  or  tenancy  extended  only  to  the  limits  of  the  little  field. 
Nor  does  it  matter  that  it  was  the  field  that  was  leased,  and  riot 
the  tract  of  land  within  the  limits  of  which  it  was  situated.  It  is 
enough  that  there  is  a  part  of  the  tract  a  cultivated  spot,  to  the  pro- 
duce of  which  the  collector  may  look  for  the  amount  of  the  tax. 
With  the  actual  owner  the  assessor  has  nothing  to  do,  it  being 
sufficient  for  his  purpose  that  there  is  an  occupant  personally  re- 
sponsible for  the  public  charge.  Schaeffer  v.  M'Kabe,  2  Watts  422. 
In  all  the  cases  it  is  uniformly  held,  that  it  is  the  primary  object  of 
the  legislature  to  charge  the  person  and  not  the  land,  and  the  lean- 
ing of  the  courts  has  been  to  exempt  real  property  from  sale,  when 
it  assumes  the  character  of  a  seated  tract.  In  Fisk  v.  Brown,  5 
Watts  441,  it  is  ruled  that  the  cultivation  of  several  acres  fixes  the 
denomination  of  the  whole  tract,  and  charges  the  person  of  the  cul- 
tivator so  that  the  tract  cannot  be  sold  for  taxes. 

But  it  is  said  that  it  would  be  wrong  to  reverse  the  judgment, 
because  it  was  distinctly  admitted  on  the  trial  that,  unless  the  plain- 
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tiff  had  shown  that  he  or  those  under  whom  he  claimed  had  been 
in  the  possession  for  twenty- one  years,  under  the  sale,  he  was  not 
entitled  to  a  verdict.  This  the  plaintiff's  counsel  denies,  although 
the  allegation  is  undoubtedly  supported  by  the  charge.  But  how- 
ever this  may  be,  yet  the  point  as  to  the  possession  arises,  although 
somewhat  obscurely,  on  the  answer  to  the  plaintiff's  twelfth  point. 
It  is  not  the  naked  point,  yet  the  question  is  involved  in  it,  and  at 
any  rate,  although  the  counsel  may  have  inadvertently  given  away 
his  client's  cause  by  such  an  admission,  the  mistake  is  so  vital  that 
the  due  administration  of  justice,  which  is  a  paramount  considera- 
tion, requires  that  the  case  should  be  re-examined. 

As  this  cause  goes  down  for  another  trial,  we  would  recom- 
mend to  the  counsel  to  direct  their  attention  to  the  effect  of  the  ver- 
dict in  the  action  of  trespass,  on  the  plea  of  liberum  tenementum. 
In  7  Watts  371,  and  in  some  other  cases,  a  doubt  has  been  ex- 
pressed, whether  a  verdict  and  judgment  on  a  traverse  of  liberum 
tenementum  is  not  conclusive  of  the  title  in  ejectment.  Although 
this  point  may,  in  another  trial,  have  a  material  bearing,  yet,  as  the 
case  now  stands,  we  do  not  think  it  right  to  rule  that,  as  we  have 
been  requested,  as  it  settles  the  matter  as  to  the  plaintiff's  title  to 
recover  from  the  defendant,  even  on  a  naked  possession. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Hamm  against  Meisenhelter. 

"  I  give  and  bequeath  to  my  daughter  Catherine,  married  to  Samuel  Meisen- 
helter, the  eighth  part  of  my  estate,  to  them:"  Held,  to  be  a  bequest  to  the 
husband  and  wife,  to  which  the  husband  surviving  the  wife  is  entitled. 

SAMUEL  MEISENHELTER  against  Samuel  and  Jonas 
Hamm,  executors  of  Christian  Hamm,  deceased.  Action  on  the 
case  for  a  legacy  in  which  the  following  special  verdict  was  found. 
"  Christian  Hamm,  late  of  York  county,  made  his  last  will  and 
testament,  dated  the  2d  of  May  1832.  He  died  in  May  1837,  and 
on  the  9th  of  June  1837,  his  will  was  duly  proved,  and  on  the  same 
day  letters  testamentary  were  granted  to  the  defendants,  executors 
in  said  will.  The  said  executors  administered  the  estate  and  set- 
tled an  account  on  the  7th  of  July  1838,  which  was  duly  confirmed 
by  the  orphans'  court,  showing  a  balance  of  personal  estate  of  1851 
dollars  and  26  cents,  and  a  balance  of  rents  of  164  dollars  and  15 
cents,  for  distribution  according  to  said  will.  Samuel  Meisenhelter, 
the  plaintiff,  was  the  husband  of  Catharine,  a  daughter  of  testator, 
ix. — 2  E* 
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named  in  said  will,  and  the  said  Catharine  died  in  the  year  1833, 
after  the  making  of  said  will,  but  before  the  death  of  her  father, 
leaving  several  children  surviving  her.  The  testator  gives  certain 
legacies  to  his  several  legatees,  in  the  manner  and  form  expressed 
in  said  will,  which  is  made  part  of  this  case.  If  the  plaintiff  be 
entitled  to  recover  any  thing  under  said  will,  judgment  to  be  enter- 
ed for  so  much  as  he  may  be  entitled  to.  Otherwise  judgment  for 
defendants." 

The  will  of  Christian  Hamm,  after  certain  bequests  to  his  widow, 
proceeds  as  follows: — "  Item,  I  give  and  bequeath  unto  my  three 
sons  and  five  daughters  the  remainder  of  my  estate  not  yet  devised. 

"  It  is  my  will,  that  after  my  decease,  my  personal  estate  to  be  sold 
at  public  vendue  by  my  executors,  my  plantation  to  be  put  out 
on  shears  during  my  said  wife's  life  time,  or  rented,  the  produce 
thereof  for  the  use  of  my  said  wife  before  mentioned,  the  planta- 
tion to  be  kept  in  good  repair,  the  remainder  of  the  rent  be  divided 
among  my  heirs,  share  alike,  after  the  decease  of  my  said  wife.  It 
is  my  will,  that  my  executors,  to  sell  my  real  estate  within  one  year 
after  her  decease,  at  public  sale  to  the  best  advantage  for  the  heirs. 
It  is  my  will  that  my  estate  to  be  equal  divided  share  alike  mong 
my  children.  Item.  I  give  and  bequeath  to  my  son  Samuel,  the 
one-eighth  part  of  my  estate.  Item,  give  and  bequeath  to  my  son 
Daniel  one-eighth  part  of  my  estate.  Item,  give  and  bequeath  to 
my  son  Jonas,  one  eighth-part  of  my  estate.  Item,  give  and  be- 
queath to  my  daughter  Betsey,  the  eighth  part  of  my  estate.  Item, 
give  and  bequeath  to  my  daughter  Susanna  and  William  Lenhart, 
her  husband,  one-eighth  part  of  my  estate.  Item,  give  and  be- 
queath to  my  daughter  Polly,  married  to  Peter  Schultz,  and  to  her 
heirs  one-eighth  part  of  my  estate.  Item,  give  and  bequeath  to  my 
daughter  Hannah,  married  to  Frederick  Hambright,  one-eighth  part 
of  my  estate  to  them.  Item.  I  give  and  bequeath  to  my  daughter 
Catharine,  married  to  Samuel  Meisenhelter,  the  eighth  part  of  my 
estate,  to  them,  those  that  I  have  advanced,  to  them,  in  my  life  to- 
wards their  legacies  shall  all  be  equalised,  that  they  all  get  share 
alike." 

The  court  below  (Durkee,  President)  rendered  a  judgment  for 
the  plaintiff. 

Mayer,  for  plaintiff  in  error. 
Barnitz,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — To  those  who  have  not  had  some  experience  in 
disputes,  arising  about  the  meaning  and  true  construction  of  writ- 
ings, it  appears  strange,  that  so  many  disputes  have  arisen  on  the 
subject.  Last  wills  and  testaments,  have  given  rise  to  many  of 
these  contests.  The  questions  have  been  various,  sometimes  as  to 
what  property  has  been  meai '  by  a  particular  bequest — sometimes 
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as  to  what  interest  or  estate  the  devisee  takes  in  the  property  given, 
and  sometimes  as  to  the  person  or  persons  to  whom  the  bequest  is 
given,  and  many  sub-divisions  of  each  of  these  subjects. 

Judges  have  laid  down  rules  as  to  the  construction  of  writings, 
particularly  of  wills;  and  other  judges  have  said,  these  rules  can 
only  apply  to  other  wills,  in  the  same  words  as  those  to  which  they 
were  first  applied;  rules  as  to  the  quantity  of  estate  given  by  cer- 
tain words,  when  repeatedly  sanctioned  by  decision,  become  land- 
marks of  property,  and  ought  not  to  be  departed  from,  unless  other 
parts  of  the  will  require  their  meaning  in  a  particular  way. 

But  where  the  contest  is  as  to  what  person  or  persons  the  estate 
is  given,  there  seems  to  be  no  difficulty,  except  to  ascertain  the 
meaning  of  the  testator,  and  that  meaning  must,  if  it  can  be  ascer- 
tained, be  the  controlling  law  of  the  disposition  made  of  the  prop- 
erty. It  has  been  said,  the  court  may  transpose  words,  or  reject 
words  to  reach  the  true  meaning.  That  insensible  words  may  or 
must  be  rejected,  I  admit,  but  I  do  not  admit  the  authority  of  a 
court  to  reject  words,  which  will  give  to  the  will  a  meaning  and 
effect  different  from  what  it  would  have  if  these  words  are  left  in 
and  considered  in  forming  the  construction.  I  do  not  speak  of  clauses 
directly  contradictory,  but  of  clauses,  the  meaning  of  which  is  un- 
certain. 

The  whole  will  is  often  to  be  looked  at,  and  if  bequests  are  given 
to  different  persons  by  different  clauses  and  in  different  language, 
we  must  take  it  this  was  done  for  some  purpose.  The  will  before 
us  was  written  by  a  person  not  acquainted  accurately  with  the 
English  language,  and  not  accustomed  to  put  his  ideas  in  writing. 
In  disposing  of  his  property,  after  directing  a  sale  by  his  executors, 
he  says,  I  give  and  bequeath  to  my  son  Samuel,  the  one-eighth  part  of 
my  estate;  then  follow  devises  to  Daniel,  and  Jonas  and  Betsey,  each 
in  the  same  words  as  the  preceding;  then  comes  "  Item:  I  give  and 
bequeath  to  my  daughter  Susanna  and  William  Lenhart,  her  hus- 
band, one-eighth  part  of  my  estate.  Item:  1  give  and  bequeath  to 
my  daughter  Polly,  married  to  Peter  Shultz,  and  to  her  heirs,  one- 
eighth  part  of  my  estate.  Item:  I  give  and  bequeath  to  my 
daughter  Hannah,  married  to  Frederick  Hambright,  one-eighth 
part  of  my  estate,  to  them.  Item:  I  give  and  bequeath  to  my 
daughter  Catharine,  married  to  Samuel  Meisenhelter,  the  one- 
eighth  part  of  my  estate  to  them.  Those  that  I  have  advanced  to 
them,  in  my  lifetime  towards  their  legacies,  shall  all  be  equalised, 
that  they  all  get  share  alike." 

Now  the  devise  is  distinctly  to  Susannah  and  her  husband  Len- 
hart. The  next  devise  as  to  Polly  and  her  heirs;  though  her  hus- 
band is  named,  it  is  not  in  the  same  manner  as  in  the  preceding 
devise,  and  we  must  suppose  this  was  intended.  The  two  follow- 
ing bequests  are  each  in  the  same  words,  but  those  words,  different 
from  either  of  the  two  preceding.  "  I  give  and  bequeath  to  my 
daughter  Catharine,  married  to  Samuel  Meisenhelter,  the  eighth 
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part  of  my  estate  to  them."  Catharine  is  dead,  leaving  children; 
Meisenhelter  claims  the  whole  one-eighth  as  devised  to  him  and 
his  wife,  and  says  this  is  apparent,  nay  express  by  the  words  to 
them,  at  the  close  of  the  devise.  The  defendants  say,  these  words 
are  to  be  rejected.  No  doubt  the  two  last  bequests  are  awkwardly 
expressed.  So  is  the  last  sentence  of  the  will  above  quoted.  In. 
the  bequests  to  the  last  two  children,  are  the  concluding  words  "  to 
them,"  entirely  unmeaning?  Will  the  sentence  convey  exactly  the 
same  meaning  whether  they  are  rejected  or  retained?  We  think 
it  would  not.  "  Them"  is  a  pronoun,  and  in  grammar  comes  in 
instead  of  repeating  the  two  last  named  persons.  Now  certainly 
the  writer  of  this  will  knew  little  of  grammar,  but  every  person, 
even  those  who  never  saw  a  grammar,  uses  the  word  him,  instead 
of  repeating  the  name  of  the  person  referred  to;  and  uses  the  word 
they  or  them,  instead  of  repeating  the  names  of  the  persons  spoken 
of.  He  or  him,  they  or  them  in  writing  or  in  conversation,  are 
not  unmeaning  nor  even  vague,  when  they  refer  to  persons  just 
named  before.  The  words  to  them  in  the  last  sentence,  is  less 
material,  it  is  redundant,  it  means  the  same  and  refers  to  the  same 
persons  as  the  previous  pronoun  those,  yet  even  here  it  does  not 
perplex  the  meaning,  though  it  does  the  grammar  of  the  sentence. 
A  redundant  word  of  precisely  the  same  meaning,  with  a  word  used 
before  in  the  same  sentence,  is  very  different  from  the  same  word, 
used  in  a  previous  sentence,  when  it  has  effect  and  changes  the 
meaning  and  effect  of  the  sentence. 
Judgment  affirmed. 


M'Conkey  against  M'Conkey. 

Since  the  statute  of  1833,  which  provides,  "that  the  issue  of  a  deceased  child 
or  grandchild  shall  take  by  representation  of  their  parents,"  &c.,  upon  the  dis- 
tribution of  an  intestate's  estate,  a  grandchild  shall  be  charged  with  the  indebt- 
edness of  its  father  to  the  intestate's  estate. 

ERROR  to  the  common  pleas  of  York  county. 

William  H.  M'Conkey,  by  his  guardian,  against  James  M'Con- 
key, administrator  of  Hugh  M'Conkey,  deceased. 

Case  stated  to  be  considered  as  a  special  verdict,  and  subject  to  a 
writ  of  error. 

Hugh  M'Conkey,  Sen.,  the  defendant's  decedent,  died  intestate 
in  September  1837,  leaving  to  survive  him  four  children  and  the 
issue  of  two  deceased  children.  The  defendant  became  his  admi- 
nistrator, and  settled  his  account  in  the  orphans'  court  of  York 
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county,  showing  a  balance  of  personal  property  in  his  hands  of 
1586  dollars  55  cents.  Hugh  M'Conkey,  Jun.,  the  son  of  said  de- 
ceased and  father  of  the  plaintiff,  died  insolvent  in  June  1832,  and 
indebted  to  said  Hugh  M'Conkey,  Sen.,  by  note  under  seal,  dated 
December  28,  1829,  for  150  dollars,  payable  twelve  months  after 
date,  with  interest  from  date.  The  plaintiff  is  the  only  child  of 
Hugh  M'Conkey,  Jun.;  and  the  defendant  has  paid  him  his  full 
share  of  the  balance  of  the  above  account,  except  the  note  aforesaid 
and  its  interest. 

If  the  note  of  Hugh  M'Conkey,  Jun.,  cannot  be  set  off  against 
the  plaintiff's  share  of  the  estate  of  Hugh  M'Conkey,  Sen.,  then 
judgment  for  plaintiff  for  243  dollars. 

If  said  note  can  be  thus  set  off,  then  judgment  for  defendant. 

The  court  below  (Durkee,  president)  rendered  a  judgment  for 
the  defendant. 

Campbell,  for  plaintiff  in  error,  cited  5  Raivle  213;  5  Watts  25. 

Chapin,  for  defendant  in  error,  cited  the  Intestate  Law  0/1833; 
Sir.  Purd.  550,  sec.  2;  4  Whart.  136. 

PER  CURIAM. — Ilgenfritz's  appeal  was  decided  without  adverting 
to  the  statute  of  1833,  which  declares  that  "the  issue  of  such  de- 
ceased child,  grandchild,  or  other  descendant,  shall  take,  by  repre- 
sentation of  their  parents  respectively,  such  share  only  as  would 
have  descended  to  such  parents  had  they  been  living  at  the  death 
of  the  intestate."  On  this  principle  of  representation,  and  not  of 
substitution,  had  been  decided  Earnest  v.  Earnest;  and  the  over- 
sight in  Ilgenfritz's  appeal,  is  one  for  which  it  is  difficult  to  account. 
It  is  very  plain  that  the  construction  put  upon  the  statute  in  the 
present  case  is  the  proper  one. 

Judgment  affirmed. 


Leidy  against  Tammany. 

A  blank  endorsement  of  a  note,  in  its  terms  not  negotiable,  after  it  becomes 
due  and  payable,  creates  such  a  liability  of  the  endorser  as  that  the  endorsee 
may  maintain  an  action  against  him  in  his  own  name. 

ERROR  to  the  common  pleas  of  Centre  county. 
This  was  an  action  of  assumpsit  by  George  Leidy,  endorsee  of 
J.  M.  Benner  and  Philip  Benner,  who  were  endorsees  of  Miles  & 
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Kephart  against  Henry  F.  Tammany,  founded  upon  the  following 
note: 

$600  Ten  days  after  date  I  promise  to  pay  H.  F.  Tammany, 
six  hundred  dollars,  for  value  received. 

MILES  &  KEPHART. 

May  31,  1835.  Pr.  WM.  W.  MILES. 

After  this  note  became  due  and  remained  unpaid,  an  interview 
took  place  between  Leidy,  Benner  and  Tammany,  in  which  Tam- 
many proposed  to  give  the  note  to  Leidy;  and,  to  induce  him  to 
take  it,  wrote  his  name  upon  it.  Benner  and  Leidy  still  objected 
to  it,  and  Miles  &  Kephart  were  called  upon,  and  they  promised  to 
pay  the  note  by  a  certain  time  at  which  Benner  wanted  the  money. 
Tamrnany  then  said,  that  if  Leidy  would  take  the  note  then,  he 
would  cash  it  before  the  time  mentioned,  and  they  should  have  no 
trouble  about  it.  Tammany  did  not  pay  the  money  at  the  time, 
but  again  promised  to  send  a  check  for  it  to  Benner,  to  whom  Leidy 
had  given  the  note,  which  he  did  not  do.  Benner  then  returned 
the  note  to  Leidy,  who  instituted  this  suit. 

The  plaintiff's  declaration  contained  five  counts:  the  first  two 
against  the  defendant  as  endorser  of  the  note;  the  first  alleging  that 
Tammany,  after  the  note  had  become  payable  and  remained  un- 
paid, endorsed  and  delivered  it  to  Benner,  who  delivered  it  to 
Leidy; — the  second  that  after  the  note  became  due,  endorsed  and 
delivered  it  to  Leidy.  The  third  was  for  money  lent,  paid,  laid  out 
and  expended  by  the  plaintiff  for  the  defendant.  The  fourth  for 
money  had  and  received;  and  the  fifth  upon  an  insimul  compu- 
tassent.  To  which  the  defendant  pleaded  non  assumpsit  and 
payment,  &c. 

The  only  question  in  the  cause  was,  whether  the  plaintiff,  George 
Leidy,  could,  as  endorsee,  maintain  this  action  in  his  own  name. 
The  court  below  instructed  the  jury  that  he  could  not,  and  directed 
a  verdict  for  the  defendant. 

M'Jlllister.  for  plaintiff  in  error,  cited  Chit,  on  Bills  181;  6  Term 
Rep.  124;  Byles  on  Bills  50,  51;  2  Burr.  674;  1  Salk.  132;  Chit, 
on  Bills  219;  4  Mass.  Rep.  254;  3  Day  12;  Byles  on  Bills  127; 
Bayly  on  Bills  93;  6  Wheat.  151;  3  East  431. 

Blanchard,  for  defendant  in  error,  cited  2  Burr.  1226;  1  Dall. 
195;  2  Dall.  252;  1  Yeates  360. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  in  the  common  pleas  of 
Centre  county,  by  George  Leidy,  as  the  endorsee  of  a  promissory 
note,  against  Henry  F.  Tammany,  the  payee  and  endorser  of  it.  The 
note  was  dated  on  the  31st  of  May  1835,  and  drawn  by  Miles  & 
Kephart,  for  six  hundred  dollars,  payable,  ten  days  after  its  date, 
to  Tammany  for  value  received,  without  any  words  of  negotiability 
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being  inserted  in  it.  The  plaintiff  filed  a  declaration,  containing 
five  counts;  the  first  two  against  the  defendant  as  endorser  of  the 
note:  the  first  count  alleging  that  Tammany,  the  defendant,  after 
the  note  had  become  payable,  but  the  same  being  still  unpaid,  on 
a  certain  day  mentioned  therein,  endorsed  and  delivered  it  to  J. 
Matlack  Benner  and  Philip  Benner,  who  delivered  it  to  Leidy,  the 
plaintiff;  the  second  count,  stating  that  Tammany,  after  the  note 
had  become  due,  but  still  remaining  unpaid,  on  a  given  day,  en- 
dorsed and  delivered  it  to  Leidy,  the  plaintiff.  The  third  count  is 
for  moneys  lent,  advanced,  paid,  laid  out  and  expended  by  the 
plaintiff  for  the  defendant.  The  fourth  count  for  money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff;  and  the  fifth 
count  upon  an  insimul  computassent.  From  the  evidence  given 
on  the  trial,  it  appeared  that,  after  the  note  had  been  due  some 
time,  it  was  endorsed  by  Tammany,  and  delivered  to  Leidy,  who, 
at  the  same  time,  delivered  it  to  J.  Matlack  Benner  and  Philip 
Benner.  But,  previously  to  the  delivery  of  it  to  Leidy  by  Tam- 
many, though  after  the  latter  had  endorsed  it,  it  was  presented  to 
Miles  &  Kephart  for  payment,  who  refused  to  pay;  upon  which 
Tammany  said  he  would  pay  the  note  himself  before  the  money 
should  be  wanted,  and  thereupon  Leidy  accepted  the  note.  Upon 
failure,  however,  of  Tammany  to  pay  according  to  his  promise,  as 
well  as  Miles  &  Kephart,  the  Benners  returned  the  note  to  Leidy, 
and  he  then  instituted  this  action. 

Upon  the  trial  of  the  cause,  the  defendant's  counsel  requested 
the  court  to  instruct  the  jury  that  the  plaintiff  could  not  maintain 
this  action  as  endorsee  of  the  note  against  the  defendant  as  the  en- 
dorser of  it,  because  the  note  was  not  negotiable,  and  because  he 
had  no  interest  which  he  could  pursue  as  endorsee.  The  court 
accordingly  instructed  the  jury  that  the  endorsement  of  the  note 
by  Tammany  did  riot  give  it  a  negotiable  character,  so  as  to  enable 
the  plaintiff  to  sue  as  endorsee;  but  said,  had  the  note  been  made 
negotiable,  there  would  have  been  a  sufficient  right  in  the  plaintiff 
to  have  brought  the  action,  and  that  the  facts  disclosed  would  not 
have  prevented  a  recovery.  The  plaintiff's  counsel  thereupon  ex- 
cepted  to  this  instruction  of  the  court  below,  and  has  assigned  it 
for  error  here.  It  is  said  that  the  advancement  of  commerce  in  its 
progress  and  the  increased  multiplicity  of  its  concerns,  which  re- 
quired a  mode  of  payment  and  of  obtaining  credit  less  complicated 
than  through  the  medium  of  bills  of  exchange,  to  which  there  are, 
in  general,  three  parties,  gave  rise  to  promissory  notes.  Kyd  on 
Bills  18;  and  Chitty  on  Bills  414,  415,  (5th  Lond.  ed.)  As  for 
instance  a  trader,  whose  situation  and  circumstances  rendered  credit 
from  the  merchant  or  manufacturer,  who  supplied  him  with  goods, 
absolutely  necessary,  might  have  so  limited  a  connection  with  the 
commercial  world  at  large,  that  he  could  not  easily  furnish  his 
creditor  with  a  bill  of  exchange  on  another,  but  his  own  responsi- 
bility might  be  such  that  his  engagement  to  pay,  reduced  to 
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writing,  might  be  accepted  with  the  same  confidence  as  a  bill  on 
another.  These  instruments,  however,  though  favoured  by  some 
of  the  judges,  were  opposed  by  Lord  Holt,  who  held  that  no  action 
could  be  maintained  on  a  promissory  note,  that  it  was  only  to  be 
considered  as  evidence  of  a  debt  at  most.  See  Clerke  v.  Martin,  2 
Ld.  Raym.  759;  S.  C.  1  Salk.  129;  Story  v.  Atkins,  2  Ld.  Raym. 
1430;  Trier  v.  Bridgman,  2  East  3.r>9;  Walmsley  v.  Child,  1  Ves. 
346.  And  in  Duller  v.  Crips,  6  Mod.  29,  30,  the  judgment,  which 
was  for  the  plaintiff  in  an  action  on  a  promissory  note,  was  re- 
versed on  the  ground  that  the  custom  alleged  in  the  declaration 
was  void,  since  it  tended  to  bind  a  man  to  pay  money  without  any 
consideration.  So  that  the  authority  and  weight  of  Lord  Holt's 
opinion  prevailed  in  Westminster  Hall,  and  led  to  the  passage  of 
the  statute  of  3  and  4  Anne,  c.  9,  (made  perpetual  by  7  Anne,  c. 
25,  sect.  3.)  Grant  v.  Vaughan,  3  Burr.  1520;  Brown  v.  Harraden, 
4  Term  Rep.  151.  In  passing  this  statute,  the  legislature  would 
appear,  from  its  terms,  to  have  had  two  objects  in  view:  first,  to 
make  promissory  notes,  drawn  for  the  payment  of  money  to  any 
person  or  order,  or  unto  bearer,  assignable  or  endorsable  over,  in 
the  same  manner  as  bills  of  exchange  are  or  may  be,  according  to 
the  custom  of  merchants,  so  as  to  enable  the  endorsee  or  bearer  to 
maintain  an  action  in  his  own  name  against  the  drawer,  upon  the 
note,  in  such  manner  as  he  might  do  upon  any  inland  bill  of  ex- 
change, and  thus  to  bring  the  note,  in  this  respect,  within  the  cus- 
tom of  merchants;  and,  secondly,  to  enable  the  endorsees  or  holders 
of  such  notes  to  maintain  actions  against  the  drawers  or  any  of  the 
endorsers  thereof,  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
change. 

The  negotiability  of  bills  of  exchange  was  perhaps  the  only 
reason  why  the  English  courts  allowed,  in  their  favour,  an  excep- 
tion to  the  common  law  rule,  which  opposed  the  assignment  of 
choses  in  action,  and  rendered  the  assignment  thereof  unavailable; 
and  for  this  reason,  as  also  from  the  words  of  the  act,  most  likely  it 
was  once  thought  that,  unless  notes  were  made  assignable  by  their 
terms,  they  could  not  have  any  greater  effect  than  that  of  being 
evidence  of  a  contract.  Dawkes  v.  Lord  de  Lovane,  3  Wils.  211; 
Chitty  on  Bills  85,  86,  (5th  Lond.  ed.)  But  courts,  looking  upon 
the  statute  of  Anne  as  a  remedial  act,  therefore,  under  a  liberal 
construction,  extended  it  to  notes  not  made  transferrible  by  their 
tenor,  so  that  they  were  deemed  to  be  valid  as  mercantile  instru- 
ments without  words  of  negotiability  being  inserted  in  them.  Smith 
v.  Kendall,  6  Term  Rep.  123;  S.  C.  1  Esp.  Rep.  231;  The  King 
v.  Box,  6  Taunt.  328;  Burchill  v.  Slocock,  2  Ld.  Raym.  1545; 
Moore  v  Paine,  Rep.  Temp.  Hardw.  288;  Ewers  v.  Blanchin,  1 
Lutw.  231;  Morrison  v.  Cary,  Ibid.  277;  Clift.  Ent.  916;  Chitty 
on  Bills  86,  (5th  Lond.  ed.)  The  same  principle  has  been  recog- 
nized in  the  United  States.  Downing  v.  Backenstoes,  3  Caines  137; 
Goshen  Turnpike  v.  Hurtin,  9  Johns.  267;  Leonard  v.  Mason,  1 
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Wend.  522;  Jones  v.  Fales,  4  Mass.  Rep.  245;  Codwise  v.  Gleason, 
3  Day  12.  But  although,  in  general,  without  the  words  "or 
order"  or  "bearer"  being  inserted  in  the  note  or  bill,  the  payee 
cannot  assign  it,  so  as  to  enable  the  assignee  to  maintain  an  action 
upon  it  in  his  own  name  against  any  of  the  parties  to  it  except  the 
endorser  himself,  yet  it  seeins  to  be  now  well  settled  that  the  en- 
dorsee of  a  bill  or  note  not  negotiable,  may,  after  demand  of  pay- 
ment from  the  acceptor  of  the  bill  or  maker  of  the  note,  and  a 
neglect  or  refusal  on  the  part  of  the  acceptor  or  maker  to  pay, 
maintain  an  action  against  the  endorser;  so  that,  as  against  him  it  will 
have  the  same  operation  as  if  he  had  the  power  to  assign.  This 
was  adjudged  in  the  case  of  Hill  v.  Lewis,  1  Salk.  132,  shortly 
after  the  passage  of  the  statute  of  Anne;  because,  as  it  is  said,  the 
act  of  endorsing  is  equivalent  to  that  of  a  new  drawing.  In  Bal- 
lingalls  v.  Gloster,  3  East  482,  483,  Lord  Ellenborough  observes: 
"  there  is  no  distinguishing  the  case  of  an  endorser  from  that  of  the 
drawer,  it  having  been  long  ago  decided  that  every  endorser  is  in 
the  nature  of  a  new  drawer,  every  endorsement  as  a  new  bill,  and 
that  the  endorser  stands,  as  to  his  endorsee,  in  the  law  merchant, 
the  same  as  the  drawer."  The  doctrine  thus  laid  down  by  his  lord- 
ship seems  to  be  fully  sustained  by  the  cases  of  Small  wood  v.  Ver- 
non,  1  Stran.  479;  Hodges^.  Stewart,  1  Salk.  125;  Anon.  Skin- 
ner 343;  and  M'Carty  v.  Barrow,  as  cited  in  3  Wils.  16,  which 
are  referred  to  in  the  margin  of  the  book.  In  Smallwood  v.  Ver- 
non,  the  court  say,  "  every  endorsement  of  a  note  is  the  same  as 
making  a  new  note,  so  that  if  the  note  itself  be  payable  the  1st  of 
May,  and  the  endorsement  appoints  the  1st  of  April,  as  to  the  en- 
dorser, this  is  a  promissory  note  payable  the  1  st  of  April."  So  upon 
this  principle  I  take  it  the  supreme  court  of  the  United  States, 
in  the  case  of  Slocum  v.  Pomroy,  decided  that  the  endorsement  of 
a  bill  or  note  is  not  merely  a  transfer  of  the  same,  where  it  is  ne- 
gotiable, but  is  likewise  a  new  and  substantive  contract.  In  Brown, 
v.  Davis,  3  Term  Rep.  83,  Mr  Justice  Buller  says,  "  when  the  note 
has  been  endorsed  after  it  becomes  due,  I  consider  it  as  a  note 
newly  drawn  by  the  person  endorsing  it;"  to  which  Lord  Kenyon 
assented.  It  is,  therefore,  clear,  from  the  authorities  cited,  that 
every  endorsement  of  a  note,  especially  after  it  has  become  payable, 
whether  it  be  negotiable  in  its  tenor  or  not,  is  considered,  as  be- 
tween the  endorser  and  the  endorsee,  as  a  new  note.  But  I  would 
ask,  why  may  it  not  be  regarded  also  in  the  light  of  a  bill  of  ex- 
change drawn  by  the  endorser  upon  the  maker  of  the  note,  in 
favour  of  the  endorsee?  for  the  endorsement  is,  in  truth,  an  order 
drawn  by  the  endorser  upon  the  maker  of  the  note,  to  pay,  on  his 
account,  the  money  specified  therein  to  the  endorsee;  and  this  meets 
the  definition  of  a  bill  of  exchange  precisely,  as  given  by  Sir  Wil- 
liam Blackstone  and  others.  "  A  bill  of  exchange,"  says  he,  "  is 
defined  to  be  an  open  letter  of  credit,  or  an  order  from  one  person 
to  another,  desiring  him  to  pay,  on  his  account,  a  sum  of  money 
ix. — 2  p 
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therein  mentioned,  to  a  third  person."  2  Black.  Com.  466.  And 
is  in  effect,  as  Mr  Chitty  says,  an  assignment  to  a  third  person  of  a 
debt  due  to  the  person  drawing  the  bill  from  the  person  upon  whom 
it  is  drawn.  And  Lord  Mansfield  in  Heylin  v.  Adamson,  2mJBurr. 
676,  likens  the  endorsement  of  a  note  to  a  bill  of  exchange.  ""While 
a  promissory  note,"  says  he,  "continues  in  its  original  shape  of  a 
promise  from  one  man  to  pay  another,  it  bears  no  similitude  to  a 
bill  of  exchange,  when  it  is  endorsed  the  resemblance  begins;  for 
then  it  is  an  order,  by  the  endorser  upon  the  maker  of  the  note,  to 
pay  the  amount  thereof  to  the  endorsee."  And  then  he  adds, 
"  this  is  the  very  definition  of  a  bill  of  exchange."  After  having 
thus  shown  the  resemblance  between  the  endorsement  of  a  note 
and  a  bill  of  exchange,  he  proceeds  and  shows  that  the  liability  of 
the  endorser  of  a  note  is  the  same  under  his  endorsement  of  it,  with 
that  of  the  drawer  of  a  bill  of  exchange;  that  the  terms  and  condi- 
tions upon  which  either  is  made  liable  to  pay  are  precisely  the  same. 
And,  besides,  it  is  said  to  have  been  decided,  that  a  promissory  note 
endorsed,  may  be  declared  on  as  a  bill  of  exchange.  Brown  v. 
Harradon,  4  Term  Rep.  cites  for  this,  Buller  v.  Cripps,  6  Mod.  29, 
30.  See  also  Crenshaw  v.  M'Kiernan,  1  Minor's  Alabama  Rep. 
392;  Aldis  v.  Johnson,  1  Verm.  Rep.  136.  In  this  last  case  the  en- 
dorsement of  a  note,  not  negotiable,  was  considered,  as  between 
the  endorser  and  endorsee,  a  bill  of  exchange.  It  would  seem  then 
that  the  endorser  of  a  note,  though  not  negotiable,  may,  upon  the 
ground  of  authority,  as  also  from  the  tenor  and  design  of  the  en- 
dorsement itself,  be  considered  and  treated  either  as  the  drawer  of 
a  bill  or  of  a  new  note,  and  made  liable  as  such  to  pay  the  amount 
thereof.  That  he  may  be  made  liable  to  pay  as  the  drawer  of  a 
new  note  in  such  case,  we  have  an  authority  of  our  own,  in  the 
Bank  of  North  America  v.  Barriere,  1  Yeates  360.  That  case  was 
not  unlike  the  present.  There  it  was  held  that  an  endorsement 
made  in  blank  of  a  promissory  note,  after  it  became  due,  and  pay- 
ment, on  demand  thereof,  had  been  refused,  as  was  the  case  here, 
amounted  to  an  original  undertaking,  as  a  note  newly  drawn  by 
the  endorser  in  favour  of  the  holder  of  the  old  note.  M'Kean,  C. 
J.,  in  delivering  the  opinion  of  the  court  says,  "  Every  endorsement 
of  a  bill  of  exchange  is  considered  as  a  new  bill.  After  the  day  of 
payment  in  a  note  has  expired,  the  endorser  cannot  be  looked  on 
otherwise  than  as  a  new  drawer."  Thus  recognising  and  acting 
upon  the  doctrine  laid  down  and  established  by  the  English  autho- 
rities in  this  respect.  The  defendant  here  endorsed  and  delivered 
the  note  after  it  became  due,  and  after  a  demand  of  payment  made 
on  the  drawers,  and  a  refusal  on  their  part  to  pay,  which  brings 
him  completely  within  the  case  of  Barriere.  The  endorsement  here 
is  also  in  blank,  as  was  the  case  in  Barriere;  and  may,  therefore, 
be  considered  as  a  letter  of  credit,  addressed  to  all  the  world,  or,  at 
least,  to  whomsoever  he  might  be,  who  should  thereafter  become 
the  holder  of  the  note;  leaving  it  to  the  latter  to  fill  up  the  order 
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or  indorsement,  either  making  it  payable  to  himself  alone  or  to  his 
order,  or  to  bearer,  and  if  not  paid  by  the  maker,  then  to  bring  suit 
for  the  recovery  of  the  money,  in  his  own  name,  against  the  en- 
dorser. And  so  it  has  been  decided,  where  the  first  endorsement 
on  a  bill  or  note  is  made  in  blank,  that  it  will,  as  against  the  payee, 
drawer  or  acceptor,  be  assignable  afterwards  by  mere  delivery,  not- 
withstanding subsequent  endorsements  in  full  have  been  made  on 
it.  Smith  v.  Clarke,  Peake.  225.  An  endorsement  in  blank  is,  in 
effect,  an  endorsement  or  order  to  pay  to  bearer,  and  will  entitle  a 
bonafide  holder  for  valuable  consideration  to  receive  the  amount 
of  the  note,  though  it  should  have  been  stolen  after  such  endorse- 
ment, and  before  it  came  into  the  hands  of  such  holder.  Peacock 
v.  Rhodes,  Doug.  611,633.  Then  supposing  Leidy,  the  plaintiff, 
had  not  been  the  person  to  whom  Tammany,  the  defendant,  after 
having  endorsed  the  note  in  blank,  delivered  it,  but  that  he  had  de- 
livered it  to  J.  M.  Benner  arid  P.  Benner,  and  they,  after  endorsing 
it,  had  delivered  it  to  the  plaintiff,  still  it  was  competent  for  the 
plaintiff  to  strike  out  the  names  of  the  Benners,  and  to  write  an  en- 
dorsement in  full  to  himself  over  the  name  of  the  defendant;  so  as 
to  make  the  defendant  his  immediate  endorser,  and  thus  create  a 
privity  of  contract  between  them.  Smith  v.  Clarke,  Peake  225; 
S.  C.  1  Esp.  180;  Anon.  12  Mod.  345;  Chalons  v.  Bell,  4  Esp.  120. 
Per  Bayly,  J.,  in  Williamson  v.  Johnson,  2  D.  8?  R.  283;  S.  C.  1 
B.  $  C.  146;  Morrison  v.  Foreman,  1  Dall.  193;  Chitty  on  Bills 
175,  176,  (5th  Lond.  ed.)  If  any  thing  were  necessary  in  order  to 
support  the  second  count  in  the  declaration,  which  avers  the  en- 
dorsement and  delivery  of  the  note  to  have  been  by  the  defendant 
to  the  plaintiff,  it  may  be  considered  as  done.  And  in  Connecticut 
it  has  been  determined,  that  the  contract,  arising  out  of  the  en- 
dorsement, extends  to  all  future  endorsees,  whether  the  note  be 
negotiable  or  not,  and  that  an  action  may  be  maintained  by  the  en- 
dorsee against  a  remote  endorser.  Cod  wise  v.  Gleason,  3  Day 
12.  See  also  Wilkinson  v.  Nicklin,  2  Dall.  296. 

Having  shown  above  how  privity  of  contract  may  be  considered 
as  existing,  in  this  case,  between  the  plaintiff  and  defendant,  under 
any  aspect  in  which  it  can  be  presented,  it  would  seem  to  follow 
indisputably  that  the  defendant,  whether  he  be  looked  upon  as  the 
drawer  of  a  new  note  to  the  plaintiff,  or  drawer  of  a  bill  of  ex- 
change in  his  favour,  may  be  held  liable  also  to  the  plaintiff  on  the 
money  counts  in  the  declaration.  The  count  for  money  lent  is 
proper,  as  has  been  repeatedly  said  by  some  of  the  highest  judicial 
characters,  in  an  action  at  the  suit  of  the  payee  against  the  drawer 
of  a  bill  of  exchange,  and  in  an  action  at  the  suit  of  the  payee  of  a 
note  against  the  maker,  to  either  of  which  it  has  been  shown  that 
this  case  may  be  likened;  because  they  are  evidence  of  money  lent 
by  the  payee  to  the  drawer  of  the  one  and  maker  of  the  other. 
Per  Bayly,  B,,  in  Morgan  v.  Jones,  1  Tynv.  29;  per  Lord  Ellen- 
borough,  in  Marshall  v.  Poole,  13  East  100;  Story  v.  Atkins,  2 
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Stran.  725,  Clerke  v.  Martin,  Ld.  Raym.  758;  Carter  v.  Palmer,  12 
Mod.  380;  Grant  v.  Vaughan,  3  Burr.  1516,  1525;  Smith  v.  Ken- 
dall, 6  Term  Rep.  124.  And  in  an  action  at  the  suit  of  the  en- 
dorsee against  his  immediate  endorser,  as  here,  it  has  been  held 
that  the  plaintiff  may  recover  upon  a  count  for  money  lent.  Keese- 
bower  v.  Tims,  K.  B.  22  Geo.  3;  Bailey  on  Bills,  5th  ed.  359,  note 
60. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Harlan  against  Moore. 

"  I  give  and  devise  to  my  son  W.  his  heirs  and  assigns,  the  houses,  mills  and 
races  which  he  now  possesses,  together  with  twenty-four  feet  from  the  mill  to 
the  dam  to  enable  him  to  repair  the  race  at  pleasure,  together  with  full  and  free 
liberty  to  keep  the  dam  in  repair,  so  as  to  furnish  water  to  the  mill  devised  to 
him,"  &c.  By  a  subsequent  clause  in  his  will,  the  testator  devised  the  land 
through  which  the  race  and  twenty-four  feet  were  to  his  grand-son,  without  re- 
servation: Held,  that  the  devise  to  the  son  of  the  twenty-four  feet  along  the  race, 
vested  in  him  a  fee  simple  estate  in  the  soil,  and  not  a  mere  easement. 

ERROR  to  the  special  court  of  common  pleas  of  Cumberland 
county.  (Durkee,  president). 

George  and  John  Harlan  against  William  Moore  and  others. 

The  plaintiffs  in  error  were  the  plaintiffs  below,  and  brought  an 
action  of  trespass  against  the  defendants,  for  entering  the  close  of 
the  plaintiffs,  pulling  down  their  fences,  and  destroying  their  corn. 
Defendants  pleaded  not  guilty,  liberum  tenementum  and  a  license. 
Replication,  novel  assignment  and  no  license. 

To  support  the  issue  on  their  parts,  the  plaintiffs  gave  in  evi- 
dence the  will  of  John  Moore,  dated  the  15th  of  August  1822,  pro- 
bate the  8th  of  January  1828,  which  contains  the  following  clauses 
applicable  to  the  case: 

"  3d.  I  give  and  devise  to  my  son  William  Moore,  his  heirs  and 
assigns  forever,  the  houses,  mills  and  races  which  he  now  possesses, 
together  with  twenty-four  feet  from  the  mill  to  the  dam,  to  enable 
him  to  repair  the  race  at  pleasure,  together  with  full  and  free  lib- 
erty to  keep  the  dam  in  repair,  so  as  to  furnish  water  to  the  mills 
devised  him,  together  also  with  two  hundred  and  one  acres,  and 
allowance  of  land  as  contained  in  a  survey  marked  B,  made  by 
William  Wheeler,  Esq.  and  hereunto  annexed,  and  which  is  to  be 
considered  as  forming  a  part  of  this  my  last  will  and  testament,  as 
though  the  same  had  been  particularly  recited  herein;  reserving 
nevertheless,  to  my  grand-son  John  Galbraith,  his  heirs  and  assigns 
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forever,  the  right  and  privilege  to  erect  and  keep  in  repair,  a  bridge 
or  bridges  across  the  race,  between  said  mills  and  dam,  when  and 
where  he  or  they  shall  think  proper,  reserving  also  to  my  said  grand- 
son, John  Galbraith,  his  heirs  and  assigns  forever,  the  right  to  use  so 
much  of  the  water  in  said  race  as  may  be  necessary  to  carry  on  the 
distillery,  and  to  water  sufficiently  twenty  acres  of  meadow. 

"  4th.  I  give  and  devise  to  my  grand-son,  John  Galbraith,  his 
heirs  and  assigns  forever,  my  mansion-house,  together  with  the 
barn  and  out-houses  attached  thereto,  together  also  with  two  hun- 
dred and  fifty-nine  acres  and  fifty-nine  perches,  strict  measure  of 
land  as  contained  in  a  survey  marked  A,  made  by  William  Wheeler, 
Esq.  and  hereunto  annexed,  and  which  is  to  be  considered  as  form- 
ing a  part  of  my  will,  as  though  the  same  had  been  particularly  re- 
cited therein,  being  part  of  my  mansion  tract  and  marked  No.  1  in 
the  survey  last  referred  to;  and  I  do  hereby  will  and  direct  that 
my  grand-son,  John  Galbraith,  shall  and  is  to  pay  to  my  executors 
hereinafter  named,  the  sum  of  fifteen  hundred  dollars,  to  be  paid  in 
the  following  manner,  to  wit:  two  hundred  dollars  in  one  year 
after  my  decease,  and  two  hundred  dollars  yearly  and  every  year 
thereafter,  until  the  said  sum  of  fifteen  hundred  dollars  shall  be  fully 
paid,  which  said  sum  of  fifteen  hundred  dollars  is  to  be  appropriated 
by  my  executors  to  the  payment  of  debts  and  the  legacies  herein- 
after bequeathed." 

The  mill  race  passes  through  the  land  devised  as  above  to  John 
Galbraith,  his  heirs  and  assigns. 

Admitted,  that  for  the  purpose  of  repairing  the  race,  the  fence  on 
the  south  side  of  the  race,  for  a  distance  of  twenty-four  feet,  was 
removed  by  the  defendants,  and  that  the  damage  which  the  plain- 
tiffs sustained,  if  entitled  to  recover,  was  eight  dollars. 

Lease  of  Francis  Hutchinson,  (husband  of  the  widow  of  John 
Galbraith,)  and  the  guardians  of  the  minor  children  to  the  plain- 
tiffs, dated  the  3d  of  April  1833. 

The  cause  turned  upon  the  construction  of  the  will  of  John 
Moore,  whether  it  vested  a  fee  simple  in  the  soil  of  the  twenty- 
four  feet  in  William  Moore  or  only  an  easement. 

The  plaintiff  requested  the  court  to  charge  the  jury  upon  the  fol- 
lowing points: 

1.  That  the  will  of  John  Moore  does  not  vest  a  fee  simple  estate 
in  William  Moore,  to  the  land  on  the  south  side  of  the  head  race, 
twenty-four  feet  in  width,  so  as  to  entitle  him  to  the  exclusive  pos- 
session of  the  same.     And  if  the  jury  believe,  that  he  and  the  other 
defendants  tore  down  ithe  fence  of  the  land  in  possession  of  the 
plaintiffs,  and  took  exclusive  possession  of  the  said  twenty-four  feet 
width  of  land,  and  fenced  the  same  off  for  their  own  use,  by  so 
doing  they  became  trespassers,  and  the  plaintiffs  are  entitled  to  re- 
cover. I-..-J  !, 

2.  That  the  true  construction  of  the  will  of  John  Moore,  deceas- 

IX. — 2  F* 
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ed,  in  reference  to  the  twenty-four  feet  in  dispute,  is  that  the  fee- 
simple  estate  is  given  to  John  Galbraith;  and  that  William  Moore 
is  entitled  to  the  easement  of  the  right  to  use  the  land  for  the  pur- 
pose of  repairing  his  race;  and  such  right  vested  in  William  Moore 
did  not  justify  him  in  tearing  down  the  plaintiff's  fence,  and  build- 
ing a  fence  parallel  to  the  race,  twenty-four  feet  from  it,  and  thus 
taking  exclusive  possession  of  the  ground  along  the  race. 

Durkee,  president,  answered  these  questions  in  the  negative, 
being  of  opinion  that  the  devise  was  of  the  fee  and  not  a  mere 
easement. 

Biddle  and  Watts,  for  plaintiff  in  error. 
Alexander,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — We  think  the  true  construction  of  this  will  has 
been  given  to  it  by  the  court  below,  that  William  Moore  took,  by 
the  devise  to  him,  a  fee  simple  in  the  twenty-four  feet  from  the  mill  to 
the  dam;  and  that  the  phrase,  "to  enable  him  to  repair  the  race  at 
pleasure,"  is  not  sufficient  to  convert  the  devise  into  a  mere  ease- 
ment, but  is  rather  to  be  taken  as  an  expression  of  the  reason  why 
the  gift  is  made.  As  William  Moore  was,  by  the  will,  constituted 
the  owner  of  the  mill  and  race,  it  was  proper  he  should  have  a 
control  over  the  ground  bordering  upon  the  race,  and  the  testator 
seems  to  have  used  apt  words  to  give  him  the  soil  itself.  Though 
a  different  construction  might  perhaps  be  given,  yet  it  would  be 
one  founded  rather  on  conjecture  and  implication  than  on  the  direct 
and  legal  consequences  of  the  terms  used,  and  is  not  absolutely  ne- 
cessary to  render  the  will  harmonious  and  consistent  throughout. 
For  we  find  that  the  testator,  intending  by  a  subsequent  devise  to 
give  to  his  grandson,  John  Galbraith,  the  tract  comprehending  the 
ground  through  which  the  race  runs,  takes  care,  at  the  time  of  the 
devise  to  his  son  William  Moore,  to  reserve  to  his  grandson  the 
right  to  erect  and  keep  in  repair  one  or  more  bridges  across  the 
race,  and  also  to  use  as  much  of  the  water  in  the  race  as  should  be 
necessary  to  carry  on  the  distillery  and  to  water  sufficiently  twenty 
acres  of  meadow.  These  are  strictly  privileges  or  easements,  con- 
veyed by  appropriate  language,  and  which  could  not  take  effect  as 
such  unless  the  property,  out  of  which  they  were  to  be  enjoyed, 
vested  in  the  defendant,  William  Moore.  The  testator  unques- 
tionably gives  William  Moore  a  fee  simple  in  the  race  through  the 
grandson's  tract;  and  there  appears  to  be  no  reason  why  he  should 
not  likewise  give  him  in  fee  simple  the  twenty-four  feet  immedi- 
ately bounding  it.  The  race,  it  appears,  was  constantly  in  need  of 
repairs,  and  under  these  circumstances  it  could  not  be  of  great  im- 
portance to  the  grandson  whether  the  son  had  the  fee  simple  in  the 
adjoining  ground,  or  only  a  right  to  pass  and  repass  along  and  to 
occupy  it  whenever  repairs  were  necessary.  At  any  rate,  we  think 
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the  language  of  the  devise  is  too  strong  to  be  got  over,  even  if  all 
the  objects  of  the  will  could  be  accomplished,  (as  perhaps  they 
might,)  by  holding  that  the  defendant  acquired  by  the  devise  merely 
an  easement.  It  has  been  suggested  that,  by  this  construction,  the 
grandson's  distillery  is  thrown  upon  the  son's  ground.  It  is  stated 
by  a  witness  to  have  been  situated  ten  or  fifteen  feet  from  the  race 
on  the  south  side.  If  the  twenty-four  feet  embraced  equally  both 
sides  of  the  race,  then  it  would  seern  the  distillery  lies  out  of  it.  If 
it  did  not,  as  to  a  small  portion  of  it,  yet  we  think  the  distillery  is 
clearly  devised  to  the  grandson  by  this  will,  and  so  much  of  it  as 
may  happen  to  lie  within  the  twenty-four  feet  must  be  considered 
as  devised  to  him  in  the  same  manner  as  the  rest,  in  order  to  render 
the  will  consistent  throughout. 
Judgment  affirmed. 


Mehaffy  against  Dobbs. 

A  proceeding  in  partition  in  the  orphans'  court  under  the  intestate  laws,  by 
which  real  estate  is  confirmed  to  one  of  the  heirs  at  a  valuation,  is  not  conclusive 
of  a  question  of  title  to  the  land  confirmed  to  the  heir,  as  between  him  and  an- 
other heir,  who  claimed  adversely  and  disavowed  the  proceedings. 

As  between  tenants  in  common,  a  legal  presumption  of  ouster  arises  in  favour 
of  one  who  has  been  in  the  peaceable  and  exclusive  perception  of  the  profits  of 
the  land  for  more  than  twenty-one  years. 

Recitals  of  fact  in  a  conveyance  are  not  to  be  taken  as  a  conclusive  assertion 
by  the  grantor;  on  the  contrary,  being  generally  the  work  of  a  scrivener,  they 
are  entitled  to  but  little  respect  by  a  jury. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

This  was  a  scire  facias  upon  a  recognizance  in  the  orphans'  court, 
by  John  Dobbs  and  Andrew  Dobbs,  executors  of  Thomas  Dobbs, 
who  survived  his  wife  Janet  Dobbs,  against  Moses  Eby,  surviving 
cocognizor  with  Margaret  Mehaffy  and  David  Eby,  with  notice  to 
James  Mehaffy,  Thomas  Mehaffy,  and  Martha  Mehaffy,  brought 
to  April  term  1837. — Pleas  payment  with  leave,  &c.,  and  the  terre 
tenants  pleaded  that  they  hold  no  land  bound  by  the  lien,  of  the 
recognizance. 

Plaintiffs  gave  evidence  as  follows: 

December  12,  1S15.  Petition  of  Margaret  Mehaffy,  daughter  of 
Thomas  Mehaffy,  deceased,  for  partition  and  valuation  of  225  acres 
of  land.  The  petition  recites  that  there  were  seven  children,  of 
whom  Janet  Dobbs  was  one. 

May  14,  1S16.     Writ  of  partition. 

September  16,  1816.     Inquisition  quashed  and  alias  awarded. 
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December  10, 1816.  Inquisition  returned  and  confirmed;  divided 
the  land  into  two  tracts;  and  rule  upon  the  heirs  to  appear  and  ac- 
cept or  refuse,  &c. 

February  18, 1818.  John  Mehaffy,  the  only  son,  came  into  court 
and  refused  to  take,  and  the  others  all  refused  but  Margaret  Mehaffy, 
who  elected  to  take  part  No.  2,  containing  104  acres  132  perches, 
and  the  same  was  awarded  to  her;  whereupon  she  entered,  inter 
alia,  into  the  recognizance  upon  which  this  suit  is  brought,  condi- 
tioned to  pay  Thomas  Dobbs  arid  Janet  his  wife  707  dollars  36 
cents  on  the  12th  of  February  1819,  with  interest  from  the  12th  of 
August  1818 — upon  which  evidence  being  given  the  plaintiff  closed. 

Whereupon  the  defendants,  to  maintain  the  issue  on  their  part, 
read  the  deposition  of  Captain  Samuel  White,  who  being  duly  sworn, 
doth  depose  and  say:  My  father's  property  adjoined  the  land  where 
Andrew  Mehaffy  lived.  I  was  born  on  the  land  adjoining.  I  can 
remember  as  far  back  as  1795,  and  before  that,  when  I  was  plough- 
ing in  the  fields  of  my  father  adjoining.  John  Mehaffy  from  my 
earliest  recollection,  lived  on  the  land  adjoining  Gilson  Craighead, 
and  occupied  it,  lived  on  it  and  farmed  it  as  his  own.  I  remember 
also  that  he  made  a  contract  with  John  M'Culloch  to  clear  a  part 
of  it,  and  M'Culloch  was  to  have  either  two  or  three  crops  for  the 
clearing  of  the  land.  After  he  had  cleared  and  raised  one  crop, 
then  he  got  my  brother  to  farm  it  one  year  on  the  shares;  and  that 
year  I  helped  to  plough  the  land  for  my  brother.  I  remember  of 
John  Mehaffy's  living  in  the  new  house  on  the  land;  Andrew  Me- 
haffy lived  on  the  other  part  of  the  land.  I  know  the  line  between 
them,  and  each  farmed  and  occupied  his  own  part  as  far  back  as  I 
can  remember.  At  first,  when  I  remember  the  land  as  far  back  as 
1795,  there  was  a  part  of  the  division  between  them  which  was  a 
road,  and  John  farmed  up  the  road  on  one  side  and  Andrew  on 
the  other  side.  I  never  knew  or  heard  of  any  dispute  between 
John  Mehaffy  and  his  brother  Andrew  Mehaffy  about  their  respec- 
tive rights;  as  things  appeared  each  had  his  own,  and  farmed 
his  own.  Several  years  after,  M'Culloch  cleared  land  for  John. 
I  remember  that  John's  sons  then  began  to  grow  up  stout  boys, 
and  they  and  their  father  cleared  some  more  land  on  their  part.  I 
never  heard  of  any  dispute  about  their  lands  between  them,  until 
some  time  after  Andrew  Mehaffy 's  death,  some  years,  perhaps;  I 
cannot  remember.  I  know  the  land  that  James  Mehaffy  and  Tho- 
mas Mehaffy,  the  sons  of  John,  now  live  on,  and  it  is  the  same 
land  their  father  John  Mehaffy  lived  and  died  on.  I  remember  that 
two  of  the  girls,  whose  names  I  think  were  Margaret  and  Martha, 
lived  with  Andrew  from  the  earliest  time  that  I  can  recollect,  on 
Andrew's  land  adjoining  John's.  I  never  heard  of  John  farming 
any  part  of  Andrew's  land,  or  Andrew  to  farm  any  part  of  John's 
land,  each  farmed  his  own,  and  got  the  whole  proceeds  of  his  own. 

John  Dobbs  and  Andrew  Dobbs,  executors  of  Thomas  Dobbs, 
deceased,  appeared, and  cross-examined  the  witness;  who  answer- 
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ed.  I  remember  old  Thomas  Mehaffy,  the  father  of  Andrew  and 
John;  I  saw  him  at  my  father's  house:  I  never  knew  that  at  the 
time  that  Thomas  Mehaffy  was  alive,  he  claimed  the  whole  of 
the  land.  I  was  too  young  to  know  it  if  he  claimed  it.  I  never 
knew  of  any  legal  transfer  of  the  land  or  any  writings  between 
Thomas  Mehaffy  and  his  two  sons  Andrew  and  John. 

Robert  Moore,  sworn. — I  can  remember  John  Mehaffy  from 
1790.  He  lived  on  the  old  place;  was  then  unmarried.  I  have 
seen  old  Thomas  Mehaffy  once  or  twice,  and  he  was  alive  at  that 
time.  John  Mehaffy  was  married  in  1791.  Sometime  after  he 
was  married  he  lived  with  the  old  people.  I  made  John's  wed- 
ding coat.  I  know  where  defendants  James  and  Thomas  Mehaffy 
live  now;  it  is  on  the  same  place  their  father  lived:  he  commenced 
building  a  house,  I  heard, in  1794  or  1795.  lean  remember  John's 
living  in  that  house,  on  the  land  in  controversy;  think  John  died 
there;  never  knew  him  to  live  any  where  else;  John  lived  up  the 
creek.  Andrew  continued  to  live  in  the  old  place;  his  sisters  lived 
with  him,  and  a  daughter  of  Mr  Allison,  who  (Allison)  married  a 
daughter  of  Mehaffy's.  I  knew  John  Mehaffy  worked  the  upper 
part  of  the  place  himself;  never  knew  Andrew  or  any  body  else 
but  John  to  farm  the  upper  part.  James  and  Thomas  the  present 
defendants,  now  live  on  the  same  land.  John  their  father  is  dead. 
There  is  a  house  and  barn,  and  tenant  put  on  the  place  since  John 
went  there;  the  barn  at  James'  is  a  middling  good  one. 

Cross-examined. — Old  Thomas  died  on  the  old  place,  in  the  old 
house. 

George  Ege,  sworn. — I  recollect  this  land  now  in  dispute,  as 
early  as  I  can  recollect  any  thing;  can  remember  the  house  John 
Mehaffy  lived  and  died  in,  prior  to  1794;  John  Mehaffy  lived  in  it 
then;  never  knew  him  to  live  any  where  else;  I  know  it  was  prior 
to  1794,  because  at  that  time  I  commenced  going  to  college.  In 
passing  back  and  forward  along  the  road,  I  always  saw  John  Me- 
haffy and  his  sons  after  him,  farming  the  place.  Considerable  land 
cleared  since  I  first  remember  it,  and  fenced;  there  was  some 
stabling  there  from  my  earliest  recollections;  additions  have  been 
built  since,  and  perhaps  the  whole  barn  there  now,  has  been  built 
since  John  Mehaffy  went  there.  Never  knew  any  body  to  do  any 
act  of  ownership  on  the  upper  part  of  the  place  but  John  Mehaffy 
and  his  family.  John  died  on  the  place,  and  his  sons  reside  in  that 
house;  there  has  been  a  house  built  some  years  back,  near  Craig- 
head's  mill,  said  to  be  on  the  same  tract. 

Jacob  Shoff,  sworn. — I  know  this  land  in  dispute;  I  can  remem- 
ber it  thirty-seven  or  thirty -eight  years.  In  1800  I  lived  at  the 
forge;  in  the  year  1802  was  well  acquainted  with  John  Mehaffy. 
Forty  years  last  October  since  I  came  to  that  neighbourhood  to 
live.  When  I  first  knew  this  property  John  Mehaffy  lived  on 
it;  Andrew  lived  at  the  lower  place;  John  farmed  his  own  land 
himself,  claimed  it  as  his  own  for  all  I  ever  heard;  never  knew  a 
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dispute  about  it  during  Andrew's  life  time.  Andrew  died  in  1811 ; 
John  Mehaffy  died  in  1832  or  1833;  Thomas  Mehaffy  died  in  1792 
or  1793. 

Jacob  Richwine,  sworn. — Remember  this  land  for  forty-four 
years:  John  Mehaffy  lived  on  the  upper  and  Andrew  the  lower  all 
the  time  I  was  neighbour.  Can  not  tell  who  farmed  upper  tract,  but 
I  saw  John  ploughing;  not  a  great  deal  cleared  when  I  first  saw 
it;  cleared  just  about  the  house  down  to  old  place;  suppose  about 
ten  acres  cleared  there,  as  near  as  I  can  remember;  good  deal  clear- 
ed now;  no  barn  on  it  when  I  first  knew  it;  no  tenant  house  as  1 
know  of. 

The  10th  of  June  1762,  warrant  to  Thomas  Mehaffy  upon  which 
he  paid  12  dollars  and  80  cents. 

The  defendants  then  gave  in  evidence  the  record  of  an  ejectment 
as  follows: 

Margaret  Mehaffy  v.  John  Mehaffy  and  Thomas  Mehaffy.  No. 
23,  August  Term,  IS  18.  In  the  common  pleas  of  Cumberland 
county.  Summons  in  ejectment,  for  the  tract  of  land  taken  by 
Margaret  Mehaffy  at  the  appraisement;  1st  of  May  1818,  referred 
to  arbitrators;  20th  of  June  ISIS,  report  of  the  arbitrators  filed, 
«  No  cause  of  action;"  6th  of  July  1818,  plaintiff  appeals;  31st  of 
July  1822,  jury  empannelled;  3d  of  August  1822,  jury  discharged 
by  the  court. 

Then  the  plaintiff  called  Richard  Craighcad,  who  said : — I  recol- 
lect from  1777.  I  know  this  land  from  that  early  date.  Thomas 
Mehaffy  lived  on  this  land ;  he  had  as  good  a  log  house  as  was  in 
that  county  at  that  time.  His  stock  had  been  divided  off;  before  he 
died  had  good  stock,  while  all  lived  together.  The  house  in  which 
John  lived  was  put  up  before  he  was  married,  while  all  lived  to- 
gether; can  not  tell  whether  it  was  finished  before  he  moved  into  it; 
the  old  man  was  frail  for  some  years  before  he  died.  Andrew  was 
oldest  son,  but  two  sons,  Andrew  and  John.  Old  Mr  Mehaffy  had 
no  other  lands  but  those.  Three  daughters  married,  one  to  Dobbs, 
one  to  Love,  and  one  to  Allison;  there  is  a  daughter  of  Allison's 
lives  on  the  place,  lived  there  before  her  grandfather's  death ;  An- 
drew farmed  lower  end,  and  John  farmed  upper  end:  would  rent 
for  150  dollars;  the  lane  would  throw  both  houses  on  upper  end, 
where  road  went;  do  not  know  whether  there  was  a  division  line  or 
not ;  do  not  know  whether  they  worked  to  the  road  or  not,  or  whether 
there  was  a  line  or  not.  The  road  I  speak  of  was  stopped  up  some- 
time after  John  went  to  live  in  his  new  house. 

Cross-examined. — John  continued  to  live  in  same  house  till  his 
death;  the  upper  part  John  farmed  exclusively  himself;  never  knew 
any  body  to  farm  any  part  after  John  moved  there ;  never  knew 
him  to  pay  rent,  or  give  share  for  occupying  it;  John  built  a  tole- 
rable log  barn  and  tenant  house;  cleared  a  good  deal  of  land;  not 
a  great  deal  cleared  on  upper  end  when  John  went  there:  thirty  or 
forty  acres  cleared  at  the  time  John  went  there  to  live ;  that  much 
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above  old  house  on  end  John  took;  fifteen  or  twenty  acres  about 
the  house,  and  field  up  in  the  woods:  I  bought  timber  from  both 
Andrew  and  John;  cut  in  the  same  place;  paid  them  both  for  it, 
this  was  in  1812  or  1813.  Thomas  Craighead  bought  all  his  tim- 
ber for  his  barn  from  the  two  men ;  this  was  since  Thomas  Me- 
haffy's  death,  in  1813  or  1814. 

Application  of  John  Mehaffy,  for  200  acres  of  land,  in  South 
Middleton;  improved  in  1792. 

March  1819.  Deposition  of  John  Mehaffy  read:  warrant  to  John 
Mehaffy,  for  200  acres  of  land,  adjoining  lands  of  Gilson  Craighead, 
P.  Lobach,  David  Eby,  Henry  Eby,  on  Yellow  Breeches  creek, 
situated  in  South  Middleton  township:  interest  from  1st  of  March 
1755,  dated,  the  12th  of  March  1816,  not  marked  executed:  survey 
on  Thomas  Mehaffy's  warrant,  executed  by  P.  Davidson,  deputy 
surveyor;  made  on  the  17th  of  April  1835,  in  pursuance  of  a  war- 
rant to  Thomas  Mehaffy,  dated  the  10th  day  of  June  1762;  first 
survey  197  acres;  second  survey  185  acres  97  perches. 

Receipt  for  payment  of  purchase-money  by  Thomas  Mehaffy, 
carried  to  credit  of  John  Mehaffy,  when  patent  was  procured;  bal- 
ance of  patenting  money  217  dollars;  paid  by  John  Mehaffy  and 
his  sons. 

Patent  to  James  and  Thomas  Mehaffy,  185  acres  97  perches,  and 
allowance;  surveyed  in  pursuance  of  a  warrant  to  Thomas  Me- 
haffy, dated  the  10th  of  June  1762,  whose  right,  patentees  have,&c. 
Patent  dated  the  28th  of  June  1836. 

Deed  from  Andrew  Mehaffy,  John  Mehaffy,  Margaret  Mehaffy, 
and  Martha  Marshall  to  David  Eby,  dated  the  1st  of  July  1807. 
This  deed  was  for  a  small  part  of  the  whole  tract,  but  not  any 
part  in  possession  of  the  terre-tenants,  and  contained  a  recital  that 
it  was  part  of  the  land  of  which  Thomas  Mehaffy  died  seized.  And 
the  object  of  the  evidence  was  to  show  an  acknowledgment  by  John 
Mehaffy,  that  his  father  had  died  seized  of  the  whole  of  the  land, 
including  that  in  dispute. 

William  Line,  sworn. — In  1814  I  was  deputy  surveyor  of  the 
county;  was  doing  business  in  South  mountain;  Love's  eldest  son 
mentioned  to  me  that  the  Mehaffys  held  a  tract  of  land  for  which 
they  had  no  warrant-,  John  Mehaffy  asked  me  and  the  others 
about,  how  they  had  better  have  that  matter  fixed.  I  told  them  they 
had  better  get  a  warrant;  and  having  understood  that  they  held  it 
in  common;  heard  it  repeatedly  from  the  parties,  John  and  others; 
I  told  them  they  had  better  take  out  a  warrant  in  trust  for  the  use 
of  the  heirs,  and  I  advised  them  to  have  it  surveyed  immediately. 
The  next  day  or  day  after,  I  did  make  a  survey  of  the  whole  tract; 
and  my  recollection  now  is,  that  there  was  an  application  in  trust 
for  the  use  of  all  the  heirs:  when  I  went  to  Harrisburg,  I  found 
this  warrant  of  1762  to  Thomas  Mehaffy;  in  the  year  1807,  I  un- 
dertook to  build  an  addition  to  Eby's  house;  he  bought  the  timber 
from  Andrew  Mehaffy;  the  lower  part  of  the  tract  Eby,  Mehaffy, 
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and  myself,  went  out.  Andrew  Mehaffy  pointed  out  the  line  be- 
tween him  and  his  brother  John,  which  each  claimed  up  to;  I  went 
on  and  cut  and  hewed  the  timber;  John  came  out  to  see  whether 
I  was  transgressing;  both  pointed  out  the  lines  through  the  fields; 
space  left  up  to  the  line  not  farmed  by  either  party;  this  was  the 
same  year  Eby  purchased;  and  said  Mehaffy  wanted  to  sell  more; 
Andrew  frequently  spoke  to  me  about  this,  and  wanted  me  to  buy. 
John  also  spoke  to  me;  I  told  them  I  did  not  think  the  title  was 
good :  I  understood  from  them  both  that  they  held  the  land  in  com- 
mon, and  the  heirs  would  convey  as  they  conveyed  to  Eby;  that 
there  was  land  enough  left  for  the  other  heirs,  in  the  same  tract; 
they  spoke  of  the  whole  tract  as  I  understood  them;  I  understood 
from  them  the  whole  tract  was  common  land;  the  lines  in  the  field 
was  on  one  side  called  Andrew's  tract,  and  the  other  John's  tract; 
did  not  learn  object  of  line;  each  man  observed  his  side  of  line  in 
selling  timber;  John  frequently  farmed  land  on  Andrew's  side;  put 
in  fields  for  him;  I  have  heard  John  speak  of  a  will,  making  a 
division  of  the  land  as  well  as  the  other  members  of  the  family. 

Cross-examined. — Heard  them  frequently  speak  of  a  will;  do  not 
recollect  ever  hearing  John  claim  this  land  as  his  own,  till  execu- 
tion of  partition  distinctly;  John  was  an  exceedingly  easy  man  ; 
never  knew  of  John  paying  any  rent;  he  did  not  raise  a  great  deal 
till  his  sons  grew  up  ;  they  seemed  to  live  well  enough;  their  lands 
were  exhausted;  when  his  sons  grew  up  they  cleared  land;  John 
was  an  easy,  inoffensive  man;  John  opposed  the  holding  of  the 
inquisition  and  claimed  the  land  as  his  own. 

Plaintiff. — In  1814  there  was  no  separate  claim  set  up  by  John 
and  Andrew,  when  the  application  was  made;  John  was  an  igno- 
rant man;  I  have  every  reason  to  believe  they  placed  implicit  con- 
fidence in  what  I  advised. 

Rebutting  evidence  by  defendants.  Testimony  of  I.  B.  Parker, 
read: 

It  is  admitted,  that  Isaac  B.  Parker,  Esq.,  has  sworn  that  upon 
the  proceedings  upon  the  writ  of  partition  and  valuation  of  the  real 
estate  of  Thomas  Mehaffy,  deceased,  John  Mehaffy,  the  father  of 
the  present  James  and  Thomas  Mehaffy,  appeared  in  court  when- 
ever notice  was  served  upon  him,  and  denied  that  Thomas  Mehaffy 
at  the  time  of  his  decease,  had  any  title  to  the  land  mentioned  in 
the  said  proceedings,  and  that  when  called  upon  on  the  return  of 
the  rule  upon  the  heirs  to  accept  or  refuse  to  accept  the  land  at  the 
valuation,  he  appeared  in  court  and  said,  that  he  would  not  accept 
the  same,  but  that  the  land  was  his  own  and  he  would  hold  it. 

James  M'Clune,  sworn. — These  defendants  have  the  whole  land 
except  about  2$  or  3  acres,  a  patch  embracing  the  old  house  and 
orchard;  they  are  now  in  the  occupancy  and  enjoyment  of  the 
whole  tract;  took  it  by  force  within  eleven  years  back. 

Sarah  Allison  sworn. — Lived  in  same  house  with  uncle  Andrew 
and  two  aunts  when  Thomas  Mehaffv  died.  I  was  born  in  the 
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house  on  that  part  which  John  claimed;  house  not  standing.  Grand- 
father lived  in  the  old  house  on  the  farm  till  he  died;  I  have  lived 
there  ever  since.  According  to  John's  conduct  I  could  hardly  tell 
whether  he  claimed  separate  right  or  not;  sometimes  they  were 
peaceable  and  sometimes  at  variance,  but  it  never  extended  further 
than  words.  After  the  death  of  my  grandfather  every  one  worked 
as  they  could,  and  took  the  product  themselves.  I  knew  of  no  par- 
ticular division;  they  worked  as  suited  themselves. 

Cross-examined. — John  moved  to  upper  end  of  place  directly 
after  he  was  married.  I  was  born  in  1781,  ten  or  eleven  years 
old  when  John  was  married.  Andrew  died  in  1811.  Andrew 
farmed  fields  that  they  now  claim  on  that  side  of  the  place;  I  knew 
Andrew  to  farm  land  upon  that  side;  he  did  farm  there  after  1794 
or  1795;  he  fetched  the  grain  home  to  his  own  barn;  each  one  took 
what  they  raised;  nothing  but  repairs  of  stabling,  &c.,  done  on  An- 
drew's part.  Margaret  Mehaffy  is  about  twelve  years  dead:  she 
lived  and  died  in  the  same  house  I  live  in  on  the  lower  part  of  the 
land.  John  nor  his  sons  never  paid  the  other  heirs  any  thing  that 
I  know  of.  No  letters  of  administration  ever  issued  on  the  estate 
of  old  Thomas  Mehaffy. 

Sarah  Allison,  again. — John  never  claimed  the  land  that  I  heard 
till  after  uncle  Andrew's  death;  I  lived  on  \he  land  all  the  time;  he 
died  before  the  inquisition.  I  said  I  did  not  know  from  his  conduct 
whether  he  claimed  it  or  not,  because  he  was  sometimes  peaceable 
and  sometimes  not,  about  the  parts  of  fields  and  timber.  They  have 
now  got  the  whole  tract  but  the  lot  I  live  on. 

Defendants'  testimony: 

Assessment  book  for  1820,  1821,  1822,  South  Middleton  town- 
ship— Tohn  Mehaffy  100  acres  land,  valuation  2600  dollars.  Mary 
Mehaffy  100  acres  land,  valuation  2600  dollars. 

Assessment  book  for  1826,  1827,  1828,  John  Mehaffy  100  acres 
land,  valuation  2000  dollars.  Mary  Mehaffy  90  acres  land,  valua- 
tion 1800  dollars. 

Assessment  book  for  1817,  1818,  1819,  John  Mehaffy  100  acres 
land,  valuation  1000  dollars.  Margaret  Mehaffy  100  acres  land, 
valuation  1000  dollars. 

Assessment  book  for  year  1808,  Andrew  Mehaffy  141  acres.  John 
Mehaffy  141  acres. 

Year  1802,  Margaret  Mehaffy  190  acres.  Andrew  Mehaffy  125 
acres. 

Year  1805,  John  Mehaffy.  125  acres.    Andrew  Mehaffy  125  acres. 

Defendants  close. 

Plaintiffs  again: 

Sarah  Allison,  again. — Andrew  claimed  the  land  as  an  heir  in 
common  with  the  others;  never  claimed  it  as  his  own. 

Plaintiffs'  points: 

1.  The  recognizance  in  this  case  is  in  the  nature  of  a  judgment; 
the  consideration  cannot  be  inquired  into  upon  this  writ  of  scire 
ix. — 2  o 
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facias.     The  orphans'  court  had  jurisdiction,  and  its  decree  cannot 
be  questioned  in  this  collateral  way. 

2.  Only  the  "right  and  title"  of  Thomas  Mehaffy,  deceased,  im- 
port to  have  been  vestsd  in  Margaret  Mehaffy  by  the  decree  of  the 
court.     The  want  of  title  in  him,  cannot,  therefore,  constitute  any 
defence  to  this  scire  facias. 

3.  This  scire  facias  is  based  upon  a  debt  of  record;  that  record 
imports  verity,  and  its  validity  cannot,  in  this  suit,  be  questioned. 
If  there  be  any  remedy  in  such  cases,  it  is  by  obtaining  the  record 
to  be  amended  on  a  bill  of  review. 

4.  The  taking  of  the  land  by  Margaret  Mehaffy  at  a  valuation, 
is  equivalent  to  a  purchase  under  sale  by  administrators  under  a 
decree  of  the  orphans'  court.     It  is  virtually  a  judicial  sale,  and  no 
defence  can  be  made  to  the  payment  of  the  price  of  the  land  on  the 
ground  of  defect  of  title  in  the  deceased; — caveat  emptor  applies.' 

5.  The  deed  and  the  recitals  in  the  deed,  from  John  Mehatfy,  and 
the  other  heirs  of  Thomas  Mehaffy,  in  1807,  to  David  Eby,  are  evi- 
dence that  the  parties  at  that  time  considered  the  title  to  the  whole 
tract  to  be  in  the  heirs  of  Thomas  Mehaffy,  not  in  his  son  John. 

6.  If  the  warrant  of  1762  is  descriptive  of  the  land,  that  coupled 
with  the  residence  proved,  vested  a  title  to  the  land  in  old  Thomas 
Mehaffy,  which,  upon  his  death,  would  descend  to  his  heirs  under 
the  intestate  laws,  and  would  give  jurisdiction  to  the  orphans'  court 
to  award  a  writ  of  partition  or  valuation,  and  to  .vest  the  title  in 
any  one  taking  the  land  at  the  appraisement. 

7.  That  the  warrant  to  John  Mehaffy,  Jun.,  in  1816,  and  the 
subsequent  survey  and  patent  in  1S36,  would  not  defeat  or  affect 
the  original  title. 

8.  That  John  Mehaffy,  Jun.,  in  his  lifetime,  was  tenant  in  com- 
mon with  his  other  brother  and  sisters,  unless  a  legal  transfer  of 
the  title  was  made  to  him  by  his  father  in  his  lifetime,  and  his  pos- 
session is  not  to  be  presumed  to  have  been  adverse  to  his  co-heirs, 
and  the  lapse  of  time,  under  such  circumstances,  would  not  vest  in 
him  a  right,  in  exclusion  of  his  brother  and  sisters. 

9.  The  application  and  oath  of  John  Mehaffy,  for,  and  taking 
out  the  second  warrant  after  his  father's  death,  was  fraudulent,  and 
vested  no  title  in  him  or  his  heirs,  and  if  not  void,  absolutely,  he 
(John)  held  it  in  trust  for  the  heirs  and  representatives  of  Thomas 
Mehaffy  his  brother. 

10.  Theejectment  brought  by  Margaret  Mehaffy,  in  1818,against 
John  Mehaffy,  Jun.,  and  still  pending,  prevents  the  operation  of  the 
statute  of  limitations,  from  the  time  such  ejectment  was  instituted, 
and  the  recital  in  the  deed  to  Eby  in  1807,  and  other  proof,  repel 
any  presumption  of  adverse  holding  at  that  date. 

1 1.  During  the  pendency  of  her  ejectment  Margaret  Mehaffy  can 
disclaim  any  interest  under  the  decree  of  the  orphans'  court. 

Defendants'  points:  The  court  is  respectfully  requested  to  charge 
the  jury  upon  the  following  points,  and  to  file  their  charge  of  record: 
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1.  That  the  title  to  the  tract  of  land  containing  104  acres  and  132 
perches,  as  designated  in  the  record  of  the  proceedings  in  partition 
and  marked  No.  2,  and  taken  at  the  appraisement  by  Margaret 
Mehaffy  is  the  only  land  the  title  to  which  is  in  controversy  in  this 
suit. 

2.  If  the  jury  believe  that  Thomas  Mehaffy  took  out  a  warrant 
for  the  tract  of  land  in  1762,  of  which  the  land  in  controversy  is  a 
part,  and  never  had  that  warrant  executed  by  a  survey,  and  that 
the  said  Thomas  Mehaffy  relinquished  the  land  in  controversy  to 
his  son  John  Mehaffy  as  early  as  1792,  1793,  or  1794,  and  the  said 
John  Mehaffy  took  possession  of  the  same  in  the  lifetime  of  his 
father,  and  that  it  was  separated  from  the  land  retained  by  his 
father  by  a  known  and  consentable  line  between  them,  and  that  the 
son  John  Mehaffy  resided  upon  and  improved  the  land  thus  relin- 
quished by  the  father  from  that  period  until  the  present  time,  it 
would  operate  as  an  abandonment  by  the  father  of  the  land  thus 
relinquished  in  favour  of  his  son,  and  the  said  John  Mehaffy  might 
have  taken  out  a  warrant  for  the  land,  and  perfected  the  title  in  his 
own  jiame,  if  he  had  chosen  to  take  that  course. 

3.  If  the  jury  believe  that  John  Mehaffy  went  into  possession  of 
the  land  now  in  controversy  in  the  lifetime  of  his  father  Thomas 
Mehaffy,  as  his  own,  and  used  it,  and  farmed  it,  and  occupied  it  as 
his  own,  and  there  was  a  known  arid  consentable  line  of  boundary 
between  it  and  the  land  on  which  Thomas  Mehaffy  had  lived  and 
Andrew  Mehaffy  and  his  sisters  after  their  father's  death,  and  so 
continued  from  that  time  until  the  present  day,  that  the  statute  of 
limitation  is  a  bar  to  the  plaintiff's  recovery  against  the  terre  tenants, 
James  and  Thomas  Mehaffy,  in  this  suit. 

4.  If  the  jury  believe  that  Thomas  Mehaffy,  the  father,  put  his 
son  John  Mehaffy  into  possession  of  the  land  now  the  subject  of 
controversy,  at  the  time  of  his  marriage,  to  live  on  and  improve  the 
same  as  his  own,  and  designated  the  boundaries  of  the  same  which 
were  known  to  him  and  his  other  children  after  his  death;  and  that 
the  said  John  Mehaffy,  during  his  father's  lifetime  and  after  his 
death,  expended  his  money  and  his  labour  in  the  erection  of  build- 
ings and  clearing  land  and  improving  it,  thereby  greatly  enhancing 
the  value  of  the  same,  then  the  possession  of  the  present  terre 
tenants,  children  of  the  said  John  Mehaffy,  cannot  now  be  disturbed 
by  reason  of  any  claim  founded  upon  the  original  title  of  Thomas 
Mehaffy. 

5.  If  the  jury  believe  that  Margaret  Mehaffy  derived  no  title  to 
the  land  in  dispute  by  reason  of  the  proceedings  in  partition  as 
given  in  evidence,  then  the  plaintiffs  are  not  entitled  to  recover  in 
this  suit  either  from  the  surety,  Moses  Eby,  or  from  the  terre  tenants, 
James  and  Thomas  Mehaffy. 

Charge  of  the  court  to  the  jury: 

"  The  suit  you  are  about  to  decide  by  your  verdicf,  arises  upon  a 
recognizance  taken  in  the  orphans'  court  of  this  county,  in  favour 
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of  Thomas  Dobbs  and  Janet  his  wife,  in  right  of  his  wife,  who  was 
a  daughter  of  old  Thomas  Mehaffy,  deceased,  to  secure  her  interest 
of  the  money  in  the  part  No.  2,  of  his  reaPestate,  accepted  at  the 
appraisement  and  valuation  of  the  inquest  by  Margaret  Mehaffy 
her  sister,  against  Moses  Eby,  who  is  hor  surviving  cocognizor  in 
the  recognizance;  with  notice  (o  James  Mehaffy,  Thomas  Mehaffy 
and  Martha  Mehaffy,  children  of  John  Mehaffy,  deceased,  who  are 
said  to  be  in  possession  of  the  same  property  bound  by  this  recog- 
nizance. To  bring  the  facts  more  particularly  to  your  view  and 
refresh  your  recollections,  it  may  not  be  amiss  to  recapitulate  the 
testimony. 

"On  the  12th  of  December  1815,  Margaret  Mehaffy,  who  also 
entered  into  this  recognizance,  presented  her  petition  to  the  orphans' 
court  of  this  county,  for  a  writ  of  partition  arid  valuation  of  the  real 
estate  of  her  father,  Thomas  Mehaffy,  deceased,  on  which  petition 
the  court,  after  certain  intermediate  proceedings  previously  detailed 
to  you,  on  the  16th  of  September  1816,  awarded  an  inquest,  which 
was  returned  by  the  jury  and  sheriff,  dividing  the  property  as  set 
forth,  and  fixing  the  valuation  npon  it  as  stated,  which  was  con- 
firmed by  the  court  on  the  10th  of  December  1816;  and  rule  upon 
the  heirs,  granted  to  accept,  &c.;  a  pluries  rule,  to  same  effect,  llth 
of  December  1817;  returned  18th  of  February  1818;  and  all  the 
parties  refusing  to  take,  &c.  Margaret  Mehaffy  took  part  No.  2, 
which  was  confirmed  to  her  by  the  court.  David  Kby  and  Moses 
Eby,  the  defendant,  approved  by  the  court  as  her  sureties,  who 
with  her  entered  into  a  recognizance  to  pay  the  plaintiff's  testator 
in  this  suit  707  dollars  36  cents  on  the  12th  day  of  February  1819, 
with  interest  from  the  12th  of  August  1818.  On  this  recognizance 
the  scire  facias  you  are  now  trying  issued,  and  that  sum  with  its 
interest  the  amount  claimed  by  the  plaintiffs  in  this  suit.  It  is 
resisted  by  Moses  Eby,  the  defendant,  and  also  by  the  Mehaffys, 
who  are  alleged  to  be  in  possession  of  land  bound  by  the  lien  of  it, 
and  out  of  which  the  money  may  be  made,  if  you  find  against  them 
on  their  issues.  Eby,  the  defendant,  denies  his  liability  to  pay,  be- 
cause the  land  taken  by  Margaret  Mehaffy,  as  he  says,  was  not 
part  of  the  estate  of  Thomas  Mehaffy,  deceased,  and  consequently 
no  consideration  given  for  the  recognizance  entered  into;  and  the 
terre  tenants  resist  the  payment,  because  the  land,  as  they  say,  be- 
longed to  their  father,  and  not  to  their  grandfather;  and  that  the 
land  in  dispute  at  the  time  of  partition,  was  their  father's  separate 
estate,  and  not  a  portion  of  the  estate  of  Thomas  Mehaffy,  their 
grandfather. 

"  Now  we  say,  as  matter  of  law,  that  if  the  tract  of  land,  No.  2,  in 
the  inquest  was  the  estate  of  John  Mehaffy.  the  father  of  the  terre 
tenants,  and  not  the  estate  of  Thomas  Mehaffy,  and  formed  no  part 
of  his  estate,  a  recovery  could  not  be  had  against  the  defendant  in 
this  suit;  and  a  proper  disposition  of  this  important  inquiry  by  you 
as  matter  of  fact,  would  in  my  opinion  have  disposed  of  the  case. 
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But  the  counsel  upon  each  side  have  furnished  us  with  a  list  of 
points  numbering  twelve  upon  one  side  and  five  upon  the  other, 
which  we  will  endeavor  to  answer  according  to  our  best  judgment, 
formed  by  a  hurried  investigation  during  the  trial  of  this  cause. 

Plaintiffs'  1st,  2d,  3d  and  4th  points  read  and  answered  in  the 
negative. 

The  5th  point  is  crossed  out  and  withdrawn. 

The  6th  point  read.  Answer:— "The  deed  and  recitals  are  evi- 
dence, but  the  extent  to  which  they  are  evidence  in  proving  the 
facts  indicated  by  this  point  is  for  your  determination,  not  ours. 

The  7th  point  read.  Answer: — "  This  is  true  unless  you  find 
Thomas  Mehaffy  had  parted  with  his  right  as  indicated  by  the  de- 
fendant's points  which  I  will  presently  read. 

The  Sth  point  read.  Answer: — "The  facts  above  stated  in  this 
point  would  not  defeat  or  affect  the  original  title. 

The  9thj  llth  and  12th  points  read. — And  answered  in  the  af- 
firmative. 

The  10th  point  road.  Answer: — "  Under  all  the  circumstances  of 
this  case  we  cannot  answer  this  point  in  the  affirmative. 

Defendant's  points  read.  "The  1st,  3d,  4th,  arid  5th,  answered 
in  the  affirmative: — If  you  find  the  facts  as  there  stated;  but  whe- 
ther the  facts  recited  in  those  points  are  in  accordance  with  the 
facts  of  the  cause  will  be  an  important  inquiry  in  your  investiga- 
tions. You  must  recur  to  the  testimony  for  the  purpose  of  discov- 
ering if  possible  a  relinquishment  as  indicated  by  the  2d  point,  and 
an  entry  upon  the  land  as  stated  in  the  4th  point.  I  cannot  recall 
any  part  of  the  testimony  leading  to  such  conclusion.  I  cannot 
recollect  any  witness  that  proves  John  entered  into  possession  of 
the  tract  in  question  as  his  own  in  the  life  time  of  his  father,  or  that 
he  was  put  into  it  by  his  father  to  live  upon  and  improve  it  as  his 
own.  Mr  White  speaks  of  the  land  as  far  back  as  1795,  which 
was  after  the  death  of  Thomas  Mehaffy  his  father,  and  that  then 
he  John  was  living  on  it  and  farming  it  as  his  own,  but  no  indica- 
tion so  far  as  I  recollect  his  testimony  that  John  claimed  it  as  his 
own  land  in  exclusion  of  his  brothers  and  sisters.  Andrew  also 
farmed  the  other  part  of  the  place;  the  two  brothers  seemed  to  have 
had  it  between  them  in  some  way,  but  precisely  how  is  not  so  easy 
to  determine.  Robert  Moore  speaks  of  his  (John)  being  on  the  pro- 
perty from  about  the  same  time  1794  or  1795.  This  is  also  after  the 
death  of  his  father.  Captain  Ege,  Jacob  Shoff,  and  Jacob  Richwine, 
all  speak  of  it  about  the  same  time.  I  cannot  recall  a  single  ad  verse  act 
in  relation  to  the  land  in  dispute  done  by  John  as  testified  to  by  any 
witness  until  long  after.  Richard  Craighead  knew  the  land  since 
1777;  Thomas  Mehaffy  lived  there  then  and  died  upon  it  in  1792 
or  1793;  and  says  that  after  the  old  man's  death  he  bought  timber 
from  both  Andrew  and  John,  and  though  cut  in  the  same  place 
paid  both  them  for  it;  he  may  be  mistaken  as  to  the  year  but  can 
you  doubt  the  fact  as  testified  to  by  him;  that  he  did  buy  timber 
ix. — 2  G* 
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from  them  after  the  death  of  their  father;  and  Judge  Line  swears 
that  as  late  as  1814  he  heard  repeatedly  from  both  the  parties  that 
they  held  the  whole  tract  in  common,  and  though  they  showed  him 
the  line  so  much  talked  about  in  1807,  they  in  1814  admitted  to 
him  the  whole  tract  of  land  was  held  in  common  among  all  the 
heirs.  Sarah  Allison,  if  you  believe  her,  swears,  that  though 
she  lived  on  the  land  all  the  time  from  the  death  of  her  grandfather 
Thomas  Mehafty,  she  never  heard  John  claim  this  land  till  after 
the  death  of  her  uncle  Andrew;  and  she  swears  positively  that 
Andrew  did  farm  fields  on  the  tract  in  dispute  after  1794  or 
1795;  that  he  brought  the  grain  home  to  his  own  barn  and  that 
each  took  what  they  raised;  now  can  it  be,  if  these  facts  are  be- 
lieved, that  the  confidence  thus  induced  by  John's  profession  to 
hold  in  common  with  the  other  heirs  up  as  late  as  1814  or  until  the 
twenty-one  years  had  elapsed  can  be  termed  by  him  in  fraud  of  his 
professions  to  his  own  advantage  as  it  suits  him,  pleading  the  sta- 
tute as  a  bar  to  their  recovery,  if  he  did  acknowledge  that  he  held 
in  common  with  the  other  heirs  as  the  witness  proves,  the  statute 
of  limitations  will  now  afford  the  defendants  no  protection.  See 
7  Watts  583. 

Defendant's  3d  point  read.  Answer: — "  If  the  entry  as  his  own 
mentioned  in  this  point  is  designed  by  counsel  to  have  been  under 
an  agreement  or  arrangement  with  his  father,  or  as  adverse  to  his 
father's  right  then  we  answer  in  the  affirmative. 

"But  the  application  of  the  law  stated  to  the  facts  proved  in  the 
present  issues,  is  for  you,  and  the  correctness  of  the  facts  recited  in 
this  point  is  also  for  you.  I  must  confess  so  far  as  I  can  understand 
them,  they  essentially  differ  from  those  proved.  The  whole  facts, 
however  are  for  you;  we  do  not  design  taking  them  from  you  nor 
controlling  your  judgment  in  relation  to  them. 

"  The  case  as  it  strikes  us  is  a  plain  one  about  which  you  cannot 
have  much  difficulty.  Causes  must  be  tried  in  court  upon  the  law  and 
evidence  in  each  particular  case,  and  not  by  considerations  of  hard- 
ship. If  a  party  comes  into  court  with  a  proper  claim,  sustained 
by  competent  testimony,  they  should  not  be  defeated  by  imaginary 
hardships,  which  for  my  part  I  am  at  a  losss  to  perceive  in  the  pre- 
sent controversy.  If  the  daughter  of  Thomas  Mehaffy,  deceased, 
was  entitled  to  a  share  of  her  father's  estate,  and  the  terre  tenants 
in  possession  of  the  property  bound  by  her  recognizance,  is  the 
hardship  of  giving  it  to  her  descendants  alone  to  defeat  her?  We 
sincerely  hope  not,  but  trust  that  this  case,  like  all  others,  will  be 
disposed  of  by  you  according  to  law  and  the  testimony  given  you 
in  the  cause.  The  facts  are  for  you,  the  law  we  have  stated." 

Charge  excepted  to  by  defendants. 

Errors  assigned: 

1.  The  court  erred  in  answering  the  plaintiff's  ninth  point  in  the 
affirmative. 

2.  In  answering  the  plaintiffs'  eleventh  point  in  the  affirmative . 
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3.  In  answering  the  plaintiffs'  twelfth  point,  which  is  unintel- 
ligible, in  the  affirmative. 

4.  In  their  answers  to  the  defendant's  first,  second,  fourth  and 
fifth  points. 

5.  In  their  answer  to  the  defendant's  third  point. 

6.  The  court  perverted  the  truth  of  the  case  in  their  whole  charge 
to  the  jury. 

Biddle  and  Watts,  for  plaintiff  in  error,  contended  that  the  pro- 
ceeding in  the  orphans'  court,  confirming  the  land  to  Margaret 
Mehaffy,  was  not  conclusive  upon  John  Mehaffy,  and  on  this  point 
cited  1  Whart.  7;  6  Serg.  8f  Raivle  271;  4  Bin.  91;  6  Bin.  490; 
3  Penn.  Rep.  199;  2  Watts  202;  2  Bac.  Jib.  367,  387;  14  Serg. 
$  Rawle  181;  Act  of  1194,  sect.  22;  Jlct  0/1804,  sect.  1.  On  the 
subject  of  the  laches  of  the  plaintiffs,  in  delaying  the  proceeding 
against  the  sureties,  cited  13  Johns.  174,  383;  17  Johns.  167.  If 
the  court  charge  the  jury  upon  matters  of  fact,  so  as  to  mislead  them 
from  the  true  matters  of  inquiry,  it  is  error.  8  Watts  304,  385;  5 
Watts  49,  185;  6  Watts  469;  7  Serg.  <§•  Rawle  237;  11  Serg.  fy 
Raivle  135;  4  Serg.  Sf  Raivle  442,  333.  In  answer  to  the  plain- 
tiffs' ninth  point,  the  court  say  that  John  Mehaffy  was  a  tenant  in 
common  with  his  brothers  and  sisters,  unless  there  was  a  "  legal 
transfer  of  title  made  to  him  by  his  father:"  this  was  error,  for  John 
may  have  had  a  good  title  by  a  parol  gift  by  his  father,  followed 
by  valuable  improvements.  1  Bin.  378;  3  Watts  255.  If  the 
charge  be  contradictory,  so  as  to  leave  the  jury  at  a  loss,  it  is  error. 
11  Serg.  Sf  Rawle  319.  Whether  possession  is  adverse  or  not  is  a 
fact  for  the  jury.  2  Penn.  Rep.  180;  3  Penn.  Rep.  132.  But  it 
was  the  duty  of  the  court  to  instruct  the  jury  that,  upon  the  facts 
of  the  case,  they  were  bound  to  presume  a  legal  ouster,  which  pre- 
cluded the  plaintiff's  right  to  recover.  5  Watts  147;  3  Watts  77; 
10  Serg.  fy  Raivle  182.  But  how  the  ejectment  brought  in  1818 
serves  to  repel  the  presumption  of  adverse  holding,  we  cannot  com- 
prehend; and  the  recital  in  the  deed  of  1807  to  Eby,  so  far  from 
serving  the  same  purpose,  we  consider  the  weakest  kind  of  evi- 
dence. The  twelfth  point  of  the  plaintiffs  is  unintelligible,  and 
the  court,  therefore,  erred  in  answering  it  in  the  affirmative. 

Reed  and  Alexander,  for  defendants  in  error,  contended  that 
there  was  no  evidence  of  the  possesion  of  John  Mehaffy  in  the  life 
time  of  his  father;  after  his  death,  his  possession  was  that  of  a 
tenant  in  common  with  his  brothers  and  sisters;  and,  in  1807,  by 
the  recitals  in  the  deed  to  Eby,  he  made  a  distinct  acknowledgment 
that  they  all  held  the  land  in  common;  and,  in  1814,  he  made  the 
same  declaration  as  testified  by  William  Line,  by  which  he  is  now 
estopped  from  denying  it,  and  from  claiming  an  adverse  possession. 
The  instruction  given  in  answer  to  the  eleventh  point  was  right, 
because  if  there  be  a  recovery  in  this  suit,  and  a  sale  of  the  land, 
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the  purchaser  would  be  entitled  to  be  substituted  in  that  action  of 
ejectment  in  the  place  of  Margaret  Mehaffy  deceased. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — There  are  two  material  subjects  of  error  on  which 
the  jury  were  misdirected — presumption  of  ouster  from  lapse  of 
time,  and  recital  of  seisin  in  the  common  ancestor. 

Before  entering  into  a  particular  examination  of  these,  it  is  pro- 
per to  premise  that  John's  title,  whatever  it  may  have  been,  was 
not  concluded  by  the  decree  of  confirmation  in  the  proceedings  in 
partition.  He  was  not  a  party  to  those  proceedings,  which  were 
indeed  not  inter  paries  at  all;  and  a  decree  in  rem,  though  it  con- 
cludes all  the  world  as  to  matters  properly  determinable  by  it,  con- 
cludes not  rights  determinable  inter  paries;  and  such  was  the 
right  set  up  by  John  to  hold  the  part  of  which  he  was  possessed  in 
severally.  It  was  an  ordinary  subject  of  ejectment  by  the  other 
children,  and  the  orphans'  court  could  not  take  cognizance  of  it. 
It  has  been  said  that  it  came  in  question  incidentally, and  that  juris- 
diction of  it  was  consequential  and  necessary.  Shall  not,  however, 
the  party  to  be  affected  have  a  trial  by  jury?  He  may  have  it  by 
an  issue  directed  to  the  common  pleas.  But  why  do  incidentally 
what  may  be  better  done  directly?  I  know  not  how  a  court  can 
determine  a  matter  indirectly  of  which  it  may  not  take  cognizance 
immediately.  The  argument,  however,  disclaims  a  power  in  the 
orphans'  court  to  take  cognizance  of  a  contest  for  title  at  all,  and 
declares  that  it  must  be  remitted  to  the  common  pleas.  The  very 
fact  that  it  does  so,  shows  that  the  orphans'  court  has  neither  in- 
cidental nor  direct  jurisdiction  of  it;  and  how  the  decree  of  a  court 
can  conclude  a  party  as  to  a  matter  which  it  does  not  pretend  to 
have  tried,  and  which  it  confesses  that  it  is  incompetent  to  try,  is 
what  I  cannot  comprehend.  But  the  party  might  be  concluded  by 
the  verdict  and  judgment  on  the  collateral  issue.  It  is  decisive 
against  this  suggestion,  that  jurisdiction,  thus  exercised,  would  con- 
clude the  party  by  one  verdict  and  judgment  in  a  common  law 
matter,  proper  to  be  decided  in  an  action  of  ejectment.  The 
statutory  partition  is  evidently  adapted  to,  and,  therefore,  intended 
for,  an  intestate's  several  estate  actually  possessed  by  him  at  his 
death,  and  indisputably  held  in  common  by  his  children.  The  pre- 
liminary course  of  proceeding  where  he  has  held  in  common  in  his 
life  time,  was  pointed  out  in  Strohecker  v.  Feather,  3  Penn.  Rep. 
505,  in  which  it  was  ruled,  that  the  orphans'  court  cannot  make 
partition  betwixt  the  children  and  their  father's  co-tenant,  and 
among  the  children  themselves.  For  the  same  reason,  it  is  neces- 
sary, first,  to  settle,  before  the  proper  tribunal,  a  question  of  joint 
or  several  tenure  between  the  children  themselves,  where  one  is 
made,  and  then  to  make  partition  in  the  orphans'  court  of  the  whole 
or  a  part,  according  to  the  event;  and  this  is  admitted  to  be  the 
proper  course  where  the  disputant  is  a  stranger.  But  it  is  sug- 
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gested  that  John,  who  was  a  son  of  the  common  ancestor,  cannot 
be  viewed  as  such.  He  might,  however,  make  himself  a  stranger, 
as  he  did,  by  claiming  adversely  and  disclaiming  an  interest  as  a 
son.  Cum  duo  jura  in  una  persona  concurrunt,  sequum  ac  si 
essent  in  diversis.  He  had  no  day  in  court  by  the  proceeding; 
and,  though  he  was  ruled  in,  to  exercise  a  supposed  right  of  election, 
he  disclaimed  it.  The  partition,  therefore,  stands  clear  of  collision 
with  his  title. 

If,  then,  he  originally  entered  as  a  tenant  in  common,  but  held 
the  contested  part  in  severally,  he  may  have  held  it  adversely. 
There  was  evidence  that  he  entered  as  early  as  1794,  and  occupied 
it  in  severally  as  a  man  would  occupy  his  own.  There  was  no 
positive  evidence  of  ouster  before  1818,  when  he  procured  a  war- 
rant for  it  in  his  own  right;  but  might  not  an  ouster  be  presumed 
from  lapse  of  time?  In  Fisher  v.  Prosser,  Cowp.  218,  it  was  pre- 
sumed, betwixt  tenants  in  common,  from  uninterrupted  possession 
without  counter  claim  for  thirty-six  years;  but,  in  Frederick  v. 
Gray,  10  Serg.  Sf  Rawle  187,  the  time  was  reduced  to  the  naked 
period  of  the  statute  of  limitation.  Now  John  began  to  occupy  in 
1794,  or  before  it;  the  partition  was  consummated  in  1818;  and  if 
he  had  then  gained  a  separate  title  by  the  statute,  the  land  sought 
to  be  charged  had  ceased  to  be  a  part  of  the  intestate's  estate;  and, 
not  being  a  part  of  what  was  decreed  to  the  cognizor,  was  not 
bound  by  her  recognizance.  The  rule  laid  down  in  Frederick  v. 
Gray  is,  that  the  statute  bars  the  right  of  a  co-tenant  out  of  actual 
possession,  where  his  fellow  has  exclusively  claimed  the  whole  for 
twenty-one  years;  but  by  exclusive  claim  is  not  to  be  understood 
a  formal  denial  of  the  other's  right;  on  the  contrary,  it  was  deemed 
sufficient  that  the  occupant  had  manifested,  by  her  acts,  that  she 
considered  herself  owner  of  the  whole.  Can  it  be  doubted  that 
John  had  so  considered  himself?  There  certainly  was  evidence 
that  he  had  separately  farmed  his  part  according  to  a  line  of  divi- 
sion betwixt  it  and  the  rest  of  the  tract.  Too  much  stress  it  would, 
therefore,  seem  was  laid  on  the  want  of  a  positive  denial  of  the 
title;  and,  in  this  respect,  the  direction  tended  to  mislead  the  jury 
by  impressing  on  them  a  belief  that  it  was  indispensable.  The  dif- 
ference betwixt  the  English  rule  and  ours,  regards  the  period,  not 
the  circumstances  or  quality,  of  the  enjoyment;  and,  though  Lord 
Mansfield  admitted,  in  Fisher  v.  Prosser,  that  refusal  to  pay  is  not 
enough  without  denial  of  title  where  profits  have  been  demanded, 
yet  he  said  that,  where  none  had  been  demanded,  or  payment  of 
rents  has  not  been  made,  or  where  there  has  been  no  claim  by  the 
outstanding  tenant,  and  no  actual  acknowledgment  of  his  title,  it  is 
sufficient  for  a  jury  to  presume,  not  indeed  a  forcible  dispossession 
by  the  shoulders,  but  what  is  nevertheless  an  actual  ouster.  The 
circumstances  of  the  enjoyment,  in  our  case,  very  much  resemble 
those  in  Frederick  v.  Gray,  where  the  heir  at  law,  as  well  as  the 
tenant  herself,  had  considered  her  the  owner.  There  seems  to  have 
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been  an  entire  acquiescence  in  John's  possession  by  the  rest  of  the 
children;  and  Sarah  Allison  testified,  that  "it  was  hard  to  say 
whether  he  claimed  a  separate  right  or  not,  that  he  was  sometimes 
peaceable  about  parts  of  the  fields  and  sometimes  otherwise."  That 
looks  very  much  like  an  assertion  of  exclusive  right.  But  it  is  de- 
cisive that,  from  the  exception  of  John's  possession,  he  took  the 
profits  without  participation  and  without  objection.  Sarah  indeed 
testified,  that  "Andrew  farmed  fields  which  they  (John's  children) 
noiu  claim  on  that  side  of  the  place;"  but  she  further  said,  "they 
have  now  got  the  whole  place  but  the  lot  I  live  on."  The  ques- 
tion, however,  regards  not  subsequent  encroachments,  but  what 
John  had  held  exclusively;  and  there  was  not  a  spark  of  evidence 
that  his  brothers  or  sisters  had  claimed  a  right  to  farm  the  ground 
on  his  side  of  the  line  except  at  sufferance;  so  that  a  legal  pre- 
sumption of  ouster  having  arisen  from  a  peaceable  and  an  exclu- 
sive perception  of  the  profits,  it  lay  upon  the  plaintiff  to  rebut  it. 

In  affirmance  of  another  of  the  plaintiff's  points,  it  was  also  de- 
livered to  the  jnry,  that  John  was  a  tenant  in  common  with  the 
others,  unless  a  legal  transfer  of  title  was  made  to  him  by  his  father; 
that  under  such  circumstances,  the  possession  is  not  presumable  to 
have  been  adverse;  and  that  lapse  of  time  would  not  vest  an  ex- 
clusive right  in  him.  His  possession,  however,  may  have  been  ad- 
verse, though  he  were  legally  seized  only  in  common;  and  accord- 
ing to  Fisher  v.  Prosser,  and  Frederick  v.  Gray,  it  might  be  pre- 
sumed so  from  a  peaceable  and  exclusive  perception  of  the  profits. 

The  jury  were  further  instructed  in  affirmance  of  another  point, 
that  an  ejectment  brought  by  Margaret  against  John  in  ISIS,  as 
soon  as  the  shares  of  the  other  children  had  been  decreed  to  her, 
prevented  the  running  of  the  statute  from  that  time;  and  that  the 
recital  in  the  deed  to  Eby  in  1S07,  in  which  John  had  joined,  with 
other  proofs  in  the  cause,  repelled  any  presumption  of  adverse  hold- 
ing at  the  date  of  it.  The  point  was  partly  irrelevant;  for  the  char- 
acter of  the  possession  at  the  institution  of  the  ejectment,  had  ceased 
to  be  material  betwixt  the  parties  to  the  recognizance.  If  the  title 
to  John's  part  was  already  dissevered  by  the  statute  from  the  title, 
to  the  rest  of  the  intestate's  estate,  a  simple  admission  of  it,  as  still 
abiding  in  those  who  had  been  his  co-tenants,  would  not  restore  it ; 
but  if  it  was  not  thus  dissevered,  it  passed  to  Margaret  by  the  con- 
firmation of  her  election  to  take  the  estate  at  the  valuation,  and  was 
bound  by  the  recognizance,  against  which  time  ran  in  no  shape,  but 
to  raise  a  presumption  of  payment  when  the  period  should  arrive. 
Against  Margaret,  indeed,  the  statute  might  have  run  to  maturity, 
had  it  not  reached  it  before;  but  the  land  would  continue  bound  by 
her  recognizance  without  regard  to  the  persons  in  whose  hands  the 
several  parts  of  it  might  be,  or  the  character  of  their  possession  of  it 
as  against  each  other.  But  this  part  of  the  direction,  touching  as 
it  did  an  immaterial  question,  could  no  further  prejudice  the  defend- 
ants, than  by  confounding  the  jury  and  concealing  the  true  point  on 
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which  the  cause  turned;  yet  even  that  may  have  done  them  a  sub- 
stantial injury;  and  the  same  may  be  said  of  the  prayer  for  direc- 
tion, that  during  the  pendency  of  her  ejectment,  Margaret  might 
disclaim  an  interest  under  the  decree  of  the  orphans' court :  the 
drift  of  which  is  unintelligible.  But  the  repellant  properties  ascribed 
to  the  recital  in  the  deed  to  Eby,  operating,  as  they  did,  if  at  all, 
before  the  decree  of  confirmation,  and  before  the  statute  could  have 
run  its  course,  were  of  decisive  importance.  The  fact  recited  is  no 
more  than  "that  Thomas,  the  father,  died  seized  and  possessed  of 
a  tract  of  land  in  the  township,  county  and  state  aforesaid,  bound- 
ed by  lands  now  of  David  Eby,  Gilson  Craighead,  the  Yellow 
Breeches  creek  arid  others:"  whence  an  inference  of  seisin  by  the 
father  at  the  time  of  his  death — a  fact  entirely  consistent  with  a 
subsequent  adverse  possession  of  a  part  of  it  by  one  of  his  sons. 
The  time  of  his  death  is  not  stated  by  any  of  the  witnesses;  but  it 
is  said  in  the  petition  for  an  inquest,  to  have  been  subsequent  to 
179-4.  Still  it  follows  not  that  John's  possession  had  not  become 
adverse  in  time  to  complete  the  statutory  bar  at  the  confirmation  in 
1818.  But  the  recital  fails  to  indicate  precisely  whether  the  father 
died  seized  of  the  whole,  or  only  of  Andrew's  part,  from  which 
was  taken  the  parcel  included  in  Eby's  conveyance.  It  may  be 
asked  why  did  John  join  in  the  conveyance,  if  the  recital  regarded 
only  the  latter?  It  may  have  been  to  confirm  the  title,  and  quiet  a 
doubt  entertained  by  the  purchaser;  or  it  may  have  been  for  any 
one  of  a  thousand  reasons  which  can  not  now  be  imagined.  These 
recitals,  though  certainly  competent  evidence  of  the  fact,  yet  being 
usually  the  work  of  the  scrivener,  as  was  remarked  in  Good  v.  Good, 
are  entitled  to  less  respect  than  oral  confessions,  which  are  particu- 
larly present  to  the  mind  "of  the  party  at  the  time.  So  far  are  they 
from  being  conclusive,  that  they  are  entitled  to  as  little  respect  by 
a  jury  in  regard  to  every  thing  else,  as  they  were  declared  in 
Geddis  v.  Hawke,  1  Watts  287,  to  be  entitled  in  regard  to  pay- 
ment of  purchase-money.  This  recital,  therefore,  did  not  neces- 
sarily repel  the  presumption  of  ouster  from  perception  of  the  profits; 
and  the  prayer  for  direction  in  respect  to  it,  ought  not  to  have 
been  granted. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Allison  against  James. 

An  acknowledgment  of  a  subsisting  debt,  to  take  a  case  out  of  the  operation 
of  the  act  of  limitations,  should  be  clear,  plain,  unambiguous  and  express;  and  a 
jury  should  not  be  permitted  to  conjecture,  whether  words  of  acknowledgment 
and  of  qualification  in  the  same  discourse,  proceeded  from  different  acts  of  the 
mind. 

ERROR  to  the  common  pleas  of  Centre  county. 

This  was  an  action  of  assumpsit,  founded  upon  a  book  account 
by  James  James  against  James  Allison.  The  defendant  pleaded 
non  assumpsit  infra  sex  annos,  to  avoid  which  the  plaintiff  called 
a  witness  who  said: 

"I  was  present  before  the  justice  at  the  trial  ;  this  account  was 
presented  and  admitted.  It  was  read  to  him  and  he  made  no  objec- 
tion to  it.  Items  read  ;  amount  22  dollars  and  37  cents.  He  did 
not  say  this  account  was  settled  and  paid  long  ago.  He  did  not  say 
any  thing;  several  attempts  to  settle  before  we  went  before  the  jus- 
tice; did  not  object  to  it;  I  do  not  know  he  ever  said  lie  would  pay 
the  account;  I  do  not  know  he  ever  said  it  was  due  and  he  would 
pay  it.  There  was  some  objection  to  part  of  the  partnership  ac- 
count ;  objected  to  40  dollars  in  the  partnership  account.  He  did 
not  tell  me  this  account  was  settled  and  paid  long  before  any  trans- 
actions between  him  and  James  &  Pennington  ;  I  do  not  know  the 
account  paid.  There  is  corn  credited  in  the  store  books  of  James 
&  Pennington.  I  lived  with  James  ;  I  do  not  recollect  of  his  getting 
wheat  or  beef." 

The  court  below  submitted  the  evidence  to  the  jury,  with  the 
direction,  that  they  should  determine  whether  it  was  such  an  ac- 
knowledgment as  took  the  case  out  of  the  act  of  limitation.  And 
they  found  a  verdict  for  the  plaintiff. 


,  for  plaintiff  in  error,  cited  1  Peters  362;  6  Watts 
220;  2  Watts  167. 

Hale,  contra,  cited  4  Pick.  112;  2  Pick.  375. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J.  —  An  unqualified  promise  to  pay  a  debt,  takes  it  out 
of  the  act  of  limitations.  So  the  acknowledgment  of  a  debt,  con- 
sistent with  a  promise  to  pay,  has  been  repeatedly  held  to  produce 
the  same  effect.  But  the  latter  must  be  an  express  acknowledg- 
ment of  a  subsisting  debt.  The  fact  of  acknowledgment  must 
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not  be  left  to  conjecture.  And  this  is  the  clear  result  of  the 
principle  ruled  in  Hager  v.  Bear,  reported  in  5  Watts  111.  A  pro- 
mise, as  is  there  said,  to  bind  the  party,  ought  to  be  alike,  in  every 
case  his  deliberate  act,  and  policy  requires,  that  a  jury  be  suffered 
in  no  case  to  conjecture  whether  words  of  acknowledgment,  and 
words  of  qualification,  in  the  same  discourse,  proceeded  from  dif- 
ferent acts  of  the  rnind.  When  it  is  sought  to  avoid  the  operation 
of  the  act  by  the  admission  of  the  party  at  the  trial,  before  the  jus- 
tice, every  word  should  be  scanned  with  the  most  scrutinizing  seve- 
rity; otherwise  a  person  may  be  readily  entrapped  by  an  artful 
adversary,  and  words,  in  adaptation  to  the  occasion,  may  be  em- 
ployed for  a  different  purpose,  and  used  in  a  different  sense  from 
what  they  were  intended.  This  suit  was  originally  brought  to 
recover  the  debt,  before  a  justice,  and  on  the  hearing  a  joint  account 
of  Allison,  the  defendant,  with  James  &  Pennington,  was  the 
principal  matter  in  dispute.  The  present  item  was  also  before  the 
justice.  An  appeal  was  had  from  the  decision  of  the  justice,  and 
on  the  trial,  the  court  excluded  the  joint  account,  and  the  suit  is 
now  proceeding  to  recover  the  separate  account  of  Allison,  the 
defendant,  with  the  plaintiff  James.  To  this  claim,  the  defendant 
pleads  the  act  of  limitations,  and  in  answer  to  the  plea,  the  plaintiff 
relies  on  the  evidence  of -James  J.  Rogers.  Rogers,  who  was  the 
client  of  James,  testifies  that  he  was  present,  before  the  justice  at 
the  trial.  This  account  was  presented  and  admitted.  It  was  read 
to  him,  and  he  made  no  objection.  The  latter  sentence  explains 
the  former,  and  conclusively  shows,  that  the  admission  of  what  the 
witness  speaks,  was  an  inference  deduced  by  him,  from  the  fact 
that  when  the  accounts  were  presented,  he  made  no  express  ob- 
jection to  this  item.  And  this  is  clear,  from  the  cross-examination. 
The  witness  says  the  defendant  said  nothing.  He  did  not  object 
to  the  account.  Does  not  recollect  he  said  he  would  pay  the  ac- 
count. There  was  objection  to  the  forty  dollar  part  of  the  partner- 
ship account.  The  case  amounts  to  this.  Because  the  defendant 
objected  only  to  part  of  a  partnership  account  when  presented  on 
the  trial  before  the  justice,  the  jury  on  the  appeal  have  been  per- 
mitted to  infer  that  the  separate  account  which  was  also  before  the 
justice,  and  to  which  the  attention  of  the  party  may  not  have  been 
drawn,  was  admitted.  The  jury  have  decided,  as  they  always  in 
a  doubtful  case  will  do,  that  this  amounts  to  an  acknowledgment 
of  the  debt.  But  in  this  decision,  which  was  in  accordance  with 
the  direction  of  the  court,  there  was  error.  An  acknowledgment 
in  all  cases,  and  more  especially  in  such  a  case  as  this,  should  be 
clear,  plain,  unambiguous  and  express.  The  rule  is  simple,  and 
easily  understood,  and  conforms  to  the  principles  ruled  in  the  later 
cases,  iu  the  construction  of  the  act  of  limitations. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

IX.' — 2  H 
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Green  against  The  Borough  of  Reading. 

When,  by  an  act  of  incorporation  of  a  borough,  the  corporate  officers  are  autho- 
rized to  improve  and  repair  the  streets,  by  so  doing  they  do  not  subject  the  borough 
to  an  action  by  any  individual  for  a  consequential  injury  to  his  property  by 
reason  of  such  improvement. 

Semble  aliter,  where  there  is  an  allegation  and  proof  of  malice,  or  of  a  want 
or  disregard  of  private  right. 

ERROR  to  the  common  pleas  of  Berks  county. 

John  Green  against  the  chief  burgess,  assistant  burgess,  and  town 
council  of  the  borough  of  Reading.  This  was  an  action  on  the 
case  to  recover  damages  which  the  plaintiff  sustained  by  the  filling 
up  the  street  in  front  of  his  houses,  whereby  he  lost  the  use  of  an 
alley,  as- well  as  the  use  and  occupation  of  his  houses  and  lot. 

The  court  below  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  and  thus  delivered  that  opinion  to  the  jury,  and  directed 
a  verdict  for  the  defendants: 

Banks,  president.  "  The  defendants,  by  virtue  of  their  authority, 
derived  from  the  act  of  incorporation,  to  improve  and  repair  the 
streets  in  this  borough,  graded  the  street  in  front  of  the  plaintiff's 
house  and  lot,  and  raised  it  about  to  the  height  of  five  feet  in  front 
of  his  house  and  lot;  for  this,  which  he  complains  of  as  an  injury, 
this  action  has  been  brought. 

"  This  act  of  incorporation  is  limited  to  a  certain  extent  of  territory, 
and  to  the  people  residing  therein.  All  the  citizens  who  have  resi- 
ded therein  a  certain  length  of  time,  are  members  of  the  corpora- 
tion, and  with  certain  qualifications  are  entitled  to  vote  for  corpo- 
rate officers.  Their  annual  election  is  to  be  held  on  the  first  Mon- 
day in  May  in  each  year.  Their  officers  consist  of  one  chief  bur- 
gess, one  assistant  burgess,  nine  citizens  as  town  council,  and  one 
high  constable,  all  to  be  citizens  of  the  borough. 

"  It  is  to  be  presumed,  that  this  act  of  incorporation  was  granted 
at  the  instance  of  the  people  in  the  said  territory — such  charters 
are  seldom,  if  ever,  granted  without  being  asked  for.  The  law 
itself  may  be  said  to  be  the  will  of  the  people  themselves,  made 
to  promote  their  interest.  The  rule  by  which  they  are  to  be 
governed,  is  dictated  by  themselves.  In  these  days  of  rapid  im- 
provement, every  town  or  village  that  has  half  a  dozen  of  houses, 
a  store,  a  tavern,  and  a  smith  shop,  must  be  created  into  a  borough. 
The  people  should  take  care  to  have  their  rights  well  secured,  and 
their  power  well  defined  and  restricted.  The  law  must  be  taken 
as  we  find  it;  we  cannot  repeal  or  amend  it.  The  town  council  are 
the  public  agents  of  the  people — elected  by  them,  and  subject  to 
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removal  at  the  end  of  each  year;  they  are  chosen  to  discharge  the 
public  functions  with  which  they  are  clothed,  by  virtue  of  the  law 
which  created  them;  if  unwise  men  are  chosen,  the  injury  falls 
upon  the  people;  if  wise  men  are  chosen,  the  people  reap  the  ad- 
vantages; there  are  often  improvement  and  anti-improvement  inte- 
rests; these  matters  must  be  settled  by  the  majority  of  votes. 

"  What  power  have  the  defendants  under  the  law?  Have  they 
transcended  those  powers?  The  law  confers  the  authority  to  im- 
prove the  streets;  this  involves  that  which  was  done  by  the  defend- 
ants. In  the  improvement  of  streets,  it  is  often  necessary  to  cut 
down  in  some  places  arid  fill  up  in  others.  No  town  could  be 
improved  without  the  streets  could  be  thus  graded.  The  law,  then, 
most  clearly  confers  this  authority.  The  law  conferring  the  power 
to  do  that  which  is  complained  of,  if  there  is  such  any  where,  it  is 
in  the  law,  and  not  in  the  acts  of  the  defendants;  they  obeyed  the 
rule  which  was  dictated  by  the  people  for  their  guidance  and  to 
carry  out  which  they  were  elected,  and,  I  suppose,  sworn.  In 
doing  that  which  is  complained  of,  the  defendants  kept  on  the  pub- 
lic street ;  they  did  not  touch  the  plaintiff's  property. 

"Every  lot  owner  knew  that  the  town  council  possessed  this  power; 
every  one  purchased  and  improved  with  a  view  to  it,  if  he  was  pru- 
dent; if  he  did  not,  any  loss  he  may  sustain  is  to  be  charged  to  his 
own  folly  or  negligence.  The  improvement  of  streets  may  have  a 
tendency  to  enhance  the  value  of  property  in  particular  parts  of  the 
town;  it  may  also  increase  business  partially  in  the  same  way;  it 
may  diminish  both  in  other  parts  of  the  town ;  these  are  chances 
which  purchasers  take  on  themselves,  and  generally  enter  into  the 
consideration  of  every  purchaser  or  seller,  in  the  regulation  of  the 
price;  that  the  situation  is  good  is  always  a  recommendation ;  the 
prospect  of  advantage  from  the  extension  of  improvement,  greatly 
tends  to  regulate  the  price. 

"  This  is  the  first  suit  of  the  kind  that  has  been  tried  in  this  state, 
that  I  am  aware  of.  We  have  many  incorporated  towns  in  this 
state;  their  charters  are  much  like  this;  the  power  to  improve  the 
streets  the  same.  It  has  been  exercised  for  half  a  century,  without 
being  doubted;  this  does  not  make  the  law,  but  it  is  strong  evidence 
of  what  the  law  is  on  this  subject,  and  is  a  strong  demonstration  of 
the  opinion  of  the  people. 

"If  it  had  been  designed,  that  fancied  or  real  injuries  of  this  kind 
should  be  paid  for  by  the  corporation,  it  should  have  been  provided 
for  in  the  law;  it  is  silent  in  regard  to  it.  Nothing  is  found  in  the 
law  on  the  subject  of  awarding  satisfaction  for  an  inconvenience  of 
this  kind.  It  does  not  appear  that  the  defendants  have  exceeded 
their  jurisdiction,  nor  is  there  any  pretext  that  it  was  exercised 
wantonly,  with  a  view  to  injure  the  plaintiff.  In  carrying  out  a 
work  of  this  kind,  some  must  always  suffer  inconvenience.  This 
partial  injury  to  private  interests  must  yield  to  the  accommodation 
of  the  public. 
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If  this  action  can  be  sustained,  a  speedy  and  total  termination 
will  be  put  to  the  improvement  of  our  streets,  and  not  only  ours, 
but  the  streets  of  every  town  in  the  state;  such  a  result  would  be 
a  great  public  calamity,  for  nothing  is  more  desirable  in  the  way  of 
improvement  than  well-regulated  and  well-constructed  streets;  it 
contributes  to  comfort  and  health  also,  in  a  high  degree. 

wln  this  instance,  express  power  was  given  to  the  defendants  to 
improve  the  streets  as  they  have  done;  there  is  no  evidence  that 
they  exceeded  their  power,  nor  is  there  any  which  would  justify 
the  opinion,  that  the  improvement  was  wantonly  made,  without  a 
due  regard  to  the  rights  and  property  of  the  plaintiff.  He  was  for- 
merly a  member  of  the  council,  and  was  active  in  procuring  the 
regulation  to  be  made;  he  voted  for  it.  The  defendants  merely  car- 
ried into  effect  his  own  rule.  His  complaint  is  not  to  be  favoured. 
Inasmuch,  therefore,  as  the  act  complained  of  was  lawful  when 
done,  the  plaintiff  cannot  sustain  this  action  against  the  defen- 
dants for  having  done  it.  The  defendants  are  entitled  in  law  to  a 
verdict. 

To  this  charge  counsel  for  the  plaintiff  excepted. 

Hoffman  and  Heckert,  for  plaintiffs  in  error,  cited  4  Ohio  Rep. 
500;  7  Watts  450;  15  Serg.  $?  Rawle  176;  3  Wils.  461;  1  Serg. 
^  Rawle  511;  2  Rawle  448;  2  Johns.  Chan.  166;  14  Wend.  51. 

Strong,  for  defendant  in  error,  cited  sect.  6  of  Jlct  of  Incorpora- 
tion, Pamph.  Laws  of  1812,  1813,  p.  210;  2  Barn.  $•  Ores.  227; 
9  Com.  Law  Rep.  277;  4  Term  Rep.  794;  1  Com.  Law  Rep.  299; 
Woolrich  190;  9  Com.  Law  Rep.  357;  17  Com.  Law  Rep.  236; 
1  Pick.  418;  7  Peters  241;  6  Wheat.  593;  9  Mass.  Rep.  247j  17 
Johns.  439. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  plaintiff  in  error  was  plaintiff  below,  and 
brought  this  suit  to  recover  damages  from  the  borough  of  Reading, 
for  filling  clay  and  gravel  in  one  of  the  streets  of  that  borough,  op- 
posite the  dwelling  house  of  the  plaintiff.  None  of  the  facts  or  of 
the  testimony  was  brought  up ;  and  we  have  the  naked  question, 
whether  in  one  of  our  boroughs,  where  by  the  act  of  incorporation 
the  power  of  improving  and  repairing  the  streets  is  given  to  the 
corporate  officers,  they  can  fill  up  a  hollow  place  or  dig  down  a  hill 
which  is  too  steep  for  convenient  use.  By  an  act  of  assembly 
passed  the  29th  of  March  1813,  concerning  the  borough  of  Reading, 
among  other  powers  given  to  the  corporation  in  the  6th  section, 
they  are  empowered  "  to  make  such  ordinances  as  by  a  majority 
shall  be  deemed  necessary  to  promote  the  peace,  good  order,  bene- 
fit and  advantage  of  said  borough,  particularly  providing  for  the 
regulation  of  the  markets;  improving,  repairing,  cleansing  and  keep- 
ing in  order  the  streets,  lanes,  alleys  and  highways  of  said  borough ; 
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for  making  ditches,  drains  and  sewers,  to  dispose  of  and  carry  off 
the  water  of  said  borough."  In  the  language  of  the  president  of 
the  common  pleas,  "the  law  confers  the  power  to  improve  the 
streets:  this  involves  that  which  was  done  by  the  defendants.  In  the 
improvement  of  streets,  it  is  often  necessary  to  cut  down  some 
places  and  to  fill  np  others.  No  town  (except  one  on  a  nearly  level 
site)  could  be  improved  unless  the  streets  could  be  thus  graded." 
There  was  not,  as  appears  from  the  opinion  of  the  court,  any  alle- 
gation of  malice,  or  even  of  wanton  disregard  of  private  right ;  it 
also  appears  that  it  was  done  in  pursuance  of  a  regulation,  made 
some  time  since,  and  which  has  been  carried  into  effect  in  different 
parts  of  the  borough. 

Every  man  sees  when  he  purchases  or  builds,  whether  his  lot  is 
on  high  or  low  ground,  whether  the  street  is  level  or  steep  opposite 
to  his  property  ;  and  he  is  bound  to  know,  that  every  highway  or 
street  may  by  law,  be  made  more  convenient  for  public  use,  than  it 
was  in  a  state  of  nature.  That  hills  may  be  cut  down,  and  low  or 
swampy  places  raised;  that  if  one  side  of  the  road  or  street  is  higher 
than  the  other,  it  may  be  made  level  from  side  to  side,  though  in 
doing  this,  a  house  on  one  side  may  be  left  somewhat  more  above  the 
level  than  could  be  wished,  and  on  the  other  somewhat  below  it. 

Although  this  power  has  not,  so  far  as  we  know,  been  contro- 
verted in  this  state,  yet  it  seems  to  have  undergone  judicial  decision 
in  other  places.  It  came  before  the  court  of  King's  Bench  in  4 
Term  Rep.  794,  and  was  decided  in  favor  of  those  who  raised  the 
road.  It  again  appeared  in  the  common  pleas,  Sutton  v.  Clarke, 
6  Taunt.  29,  where  it  was  decided  on  the  point,  that  defendant 
was  acting  under  the  authority  of  an  act  of  parliament,  deriving  no 
emolument  to  himself  personally,  and  acting  to  the  best  of  his  skill, 
and  within  the  scope  of  his  authority  and  so  not  liable  for  conse- 
quential damage  ;  this  case,  says  C.  J.  Gibbs,  is  totally  unlike  that 
of  an  indvidual,  who,  for  his  own  benefit,  makes  an  improvement 
on  his  own  land  according  to  his  best  skill  and  diligence,  not  fore- 
seeing it  will  produce  injury  to  his  neighbour;  if  he  thereby  though 
unwillingly  injure  his  neighbour,  he  is  liable.  The  resemblance 
fails  in  this  most  important  point,  that  his  act  is  not  done  for  a  pub- 
lic purpose,  but  for  private  emolument;  here  the  defendant  exe- 
cutes a  duty  imposed  on  him  by  the  legislature,  which  he  is  bound 
to  execute. 

The  matter  did  not  rest  here,  it  came  again  before  the  King's 
Bench,  2  Barn.  &?  Ores.  703.  An  act  of  parliament  had  authorized 
certain  persons  to  make,  alter  and  improve  a  road.  The  court  ob- 
served that  digging  down  and  filling  up,  were  the  most  ordinary 
and  most  effectual  way  of  improving  roads ;  the  case  in  4  Term 
Rep.  794,  is  cited  and  approved,  as  also  Sutton  v.  Clarke,  and  it  is 
laid  down,  that  if  those  appointed  by  law  to  make  or  improve  a 
road  act  within  their  jurisdiction,  and  with  their  best  skill,  they  are 
not  answerable  for  consequential  damages;  that  they  may  be 
ix. — 2  H* 
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answerable  if  they  act  arbitrarily,  carelessly  or  oppressively:  and  this 
disposes  of  the  case  in  3  Wils.  461,  where  for  so  acting  they  were 
held  liable;  and  also  of  4  Ohio  Rep.  500,  where  it  was  said  to  be 
done  oppressively  and  maliciously. 

There  is  also  a  case  in  7  Peters  443.  The  supreme  court  of  the 
United  States  decided  that  they  had  not  jurisdiction,  but  the  case 
was  an  action  against  the  city  of  Baltimore,  for  damages  conse- 
quent on  certain  improvements  of  the  streets,  and  in  the  city  court 
damages  were  recovered,  but  on  a  writ  of  error  this  was  reversed 
in  the  oourt  of  the  last  resort  in  Maryland,  and  they  refused  to  grant 
a  venire  de  novo,  because  no  action  lay. 

In  the  commencement  of  the  opinion  of  Chief  Justice  Gibson,  in 
3  Penn.  Rep.  259,  where  the  point  was  not  precisely  the  same  as 
here,  yet  he  recognizes  the  power  of  improving  and  making  safe 
and  convenient  the  streets,  and  it  is  treated  as  a  power  incident  to 
every  incorporated  borough  or  city.  If  I  am  not  mistaken  in  my 
recollection,  the  same  matter  has  been  decided  in  the  same  way  in 
Massachusetts. 

On  authority,  then,  and  on  principle,  the  decision  of  the  common 
pleas  was  right,  and  I  suspect  though  there  may  be  a  temporary 
inconvenience,  the  plaintiff  will  find  he  has  not  been  injured  ;  no 
one  thing  which  can  be  effected  by  man,  tends  more  to  increase 
the  growth  and  prosperity  of  a  town  or  city  than  good  streets.  The 
advantage  to  the  whole  town  soon  raises  property  in  every  part  of 
it,  and  is  to  the  advantage  of  every  inhabitant. 

Judgment  affirmed. 


Berghaus  against  Alter. 

It  is  not  a  valid  objection  to  a  deposition  taken  upon  a  commission  in  another 
state,  that  when  the  rule  was  entered,  two  commissioners  were  named  by  the 
party,  and  the  commission  issued  to  both  or  either  of  them. 

B  having  purchased  of  A  at  different  times,  several  bills  of  goods  at  six 
months  credit,  gave  a  note  at  twelve  months,  with  C  as  collateral  security  for 
payment;  subsequently  several  other  purchases  were  made  upon  the  same  terms, 
during  the  twelve  months,  and  subsequently,  B  made  payments  on  account, 
which  were  credited  generally  in  the  books  of  A  without  any  special  appropria- 
tion: Held,  that  such  payments  must  be  appropriated  to  the  payment  of  the 
goods  first  due,  and  consequently  in  relief  of  C  the  surety  in  the  note  of  B. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Jacob  Alter,  Thomas  Taylor  and  Solomon  J.  Dewey,  trading  in 
the  name  of  Alter,  Taylor  &  Dewey,  against  Henry  C.  Berghaus, 
who  is  a  co-promissor  with  George  H.  Berghaus. 
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This  was  an  action  of  debt  upon  a  note. 

"  Philadelphia,  4th  February  1836.  Twelve  months  after  date 
we  or  either  of  us  promise  to  pay  to  the  order  of  Alter,  Taylor  & 
Dewey,  t\vo  thousand  dollars,  without  defalcation  for  value  re- 
ceived. GEO.  H.  BERGHAUS. 

$2000  HENRY  C.  BERGHAUS." 

The  note  having  been  read  in  evidence  by  the  plaintiffs,  the  de- 
fendant offered  in  evidence  the  deposition  of  G.  H.  Berghaus,  taken 
under  a  commission,  having  first  produced  the  release  of  the  defend- 
ant to  him;  objected  to  by  Hamilton  Alricks. 

1.  That  the  witness  is  also  a  co-promissor  in  the  note,  and  is  to 
show  payment  of  his  own  note. 

2.  That  he  is  interested  in  the  event  of  the  suit,  as  this  verdict 
could  be  given  in  evidence  for  or  against  him  in  a  subsequent  suit. 

3.  That  quo  adhoc,  the  two  promissors  are  partners. 
Objection  overruled  as  to  the  competency  of  the  witness,  and  de- 
cision excepted  to,  as  to  the  subject  matters  of  the  testimony. 

The  plaintiff  then  further  objected  to  the  reading  of  the  deposi- 
tion, on  the  ground  that  the  rule  and  notice  for  the  commission,  was 
of  a  commission  to  R.  H.  Chinn  and  Todd  Robinson,  Juri.,  and  the 
commission  is  only  executed  by  R.  H.  Chinn.  Defendant  offered 
also  to  prove,  that  this  deposition  had  been  filed  of  record  ever  since 
the  28th  of  April  1838,  without  any  objection  being  made  of  its 
being  defectively  executed,  and  was  offered  in  evidence  on  the  for- 
mer trial  of  the  cause  without  objection,  except  as  to  competency 
of  witness. 

Objection  sustained  and  defendant  excepted. 

The  commission  was  as  follows: 

Dauphin  county,  ss, — To  Richard  H.  Chinn  and  Todd  Robinson, 
Jim.,  Esquires,  Attorneys  at  Law  of  New  Orleans,  in  the  state  of 
Louisiana,  Greeting: 

Know  ye,  that,  in  confidence  of  your  prudence  and  fidelity,  we 
have  appointed  you,  and  by  these  presents  do  give  unto  you,  or 
either  of  you,  full  power  and  authority,  in  pursuance  of  an  order 
made  in  our  court  of  common  pleas,  for  the  county  of  Dauphin,  in 
a  certain  cause  there  pending,  wherein  Jacob  Alter,  Thomas  Taylor, 
and  Solomon  J.  Dewey,  negotiating  in  business  in  the  name  of  Alter, 
Taylor  &  Dewey,  are  plaintiffs,  and  Henry  C.  Berghaus,  who  is  a 
copromissor  in  a  joint  and  several  note  with  George  H.  Berghaus, 
is  defendant,  to  call  before  you,  or  either  of  you,  at  a  certain  day 
and  place  by  you  for  that  purpose  to  be  appointed,  all  and  every 
person  and  persons  who  may  be  named  to  you,  as  well  on  the  part 
of  the  plaintiff  as  on  the  part  of  the  defendant,  or  either  of  them,  as 
witnesses  touching  the  premises  mentioned  in  the  interrogatories 
hereto  annexed,  and  reduce  their  testimony  to  writing;  and  when 
you  shall  have  so  done,  you  are  to  send  the  same  before  us,  in  our 
court  of  common  pleas  aforesaid,  together  with  the  interrogatories 
and  this  writ,  under  your  hands  and  seals,  or  of  such  of  you  as  shall 
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act  therein.  In  testimony  whereof,  we  have  caused  the  seal  of  our 
said  court  to  be  hereunto  affixed.  Witness  my  hand  at  Harrisburg, 
the  fourteenth  day  of  March,  A.  D.  eighteen  hundred  and  thirty- 
eight.  GEORE  MISH,  Prothonotary. 

The  defendant  then  gave  in  evidence  as  follows: 

November  7,  1834,  letter  of  plaintiff's  acknowledging  the  receipt 
of  draft  on  the  Commercial  Bank  for  500  dollars,  "  placed  to  the 
credit  of  your  account." 

December  20,  1836,  letter  of  plaintiffs  acknowledging  the  receipt 
of  54  dollars,  "  which  will  be  placed  to  the  credit  of  your  account." 

March  29,  1837,  letter  of  plaintiffs  as  follows: 
"Doctor  George  H.  Berghaus: 

"Dear  Sir: — Your  favour  of  the  ISth  inst,  inclosing  twelve  hun- 
dred dollars,  is  duly  received,  and  the  same  passed  to  the  credit  of 
your  account.  We  will  immediately  forward  you  the  champagne, 
as  ordered,  and  bill  of  lading  in  a  few  days.  Your  determination 
to  rather  look  at  your  goods,  than  at  a  list  of  bad  debts,  is  certainly 
correct,  and  we  advise  you  to  adhere  to  that  course.  At  the  com- 
mencement of  your  business,  you  very  frankly  told  us  your  situa- 
tion, being  without  capital,  &c.  &c.  We  have  credited  to  you  a 
large  amount  under  such  circumstances,  and  it  is  well  known,  both 
to  yourselves  and  us,  that  we  had  unlimited  confidence  in  your 
honesty  and  honour;  and,  under  all  existing  circumstances,  which 
it  is  needless  to  again  mention,  you  certainly  cannot  expect  us  to 
give  up  the  note  of  your  father  for  2000  dollars,  when  it  was  first 
given  us  as  collateral,  and  is,  in  fact,  the  only  security  that  we  have 
for  the  whole,  or  any  part  of  our  claim;  and  if  you  will  for  a 
moment  reflect,  you  would  not  certainly  again  ask  such  a  thing, 
and  we  consider  it  just  to  at  once  frankly  give  you  our  ideas;  and 
that  is,  we  are  justifiable  in  holding  said  note  as  a  collateral,  and 
yet,  at  the  same  time,  have  no  hesitation  in  saying  that  our  confi- 
dence in  your  honour  and  honesty,  and  our  feelings  of  friendship 
towards  you  are  still  unlimited  and  unimpaired.  The  times  in  our 
eastern  cities  have  been  desperate,  which  you  are  fully  apprised  of 
by  all  late  accounts,  and  we  hope  you  will  lose  no  time  in  making 
further  remittances." 

The  court  were  requested  to  charge  the  jury  upon  the  following 
points,  and  which  they  thus  answered: 

1.  That  the  receipts  given  in  evidence  being  for  sums  of  money 
paid  by  George  H.  Berghaus  to  plaintiffs,  and  expressed  on  their 
face  to  be  "  on  account,"  are  to  be  considered  as  payments  in  ease  of 
Henry  C.  Berghaus,  the  surety,  on  account  of  the  note  in  suit,  and 
therefore  that  plaintiffs  are  not  entitled  to  recover. 

The  first  point  propounded  by  defendant,  asks  the  court  to  con- 
strue the  payments  according  to  the  terms  of  the  receipts  alone, 
exclusive  of  the  other  evidence  in  the  cause,  and  assumes  the  fact 
that  Henry  C.  Berghaus  is  the  surety.  The  court  say  to  you,  in, 
answer  to  this  point,  that,  if  Henry  C.  Berghaus  was  a  surety,  and 
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these  sums  were  paid  on  account  generally,  and  no  appropriation 
directed  by  the  payor  at  the  time,  and  none  made  by  the  creditors 
at  the  time,  these  payments  ought  to  be  credited  in  ease  of  the 
surety,  provided  the  debt  for  which  he  was  surety  was  then  due 
and  payable. 

2.  That  there  is  here  no  evidence  showing  that  the  note  in  suit 
was  given  as  a  collateral  security  for  goods  to  be  purchased  after 
its  date;  and,  therefore,  if  it  is  to  be  considered  as  a  collateral 
security,  it  can  only  be  considered  as  a  collateral  security  for  the 
goods  purchased  on  the  16th  of  October  1835. 

To  the  second  point:  That,  in  the  opinion  of  the  court,  there  is 
some  evidence  on  the  subject  of  this  note  being  given  as  a  collateral 
security,  but  for  what,  does  not,  in  the  opinion  of  the  court,  dis- 
tinctly appear}  and  it  will  be  for  the  jury  to  determine  for  what  it 
was  collateral  security,  if  collateral  security  at  all.  If  they  find  it 
was  not  given  as  a  collateral  security  for  goods  to  be  thereafter 
purchased,  then,  if  treated  as  a  collateral  security,  it  can  only  be 
considered  as  such  for  the  goods  purchased  on  the  16th  of  October 
1835. 

3.  That  the  receipts  given  in  evidence  by  the  defendant,  being 
expressed  to  be  for  moneys  paid  "on  account"  generally,  are  to  be 
considered  as  not  appropriated  either  by  the  plaintiffs  or  the  defen- 
dant at  the  time  of  payment;  and,  therefore,  the  law  will  apply 
them  to  the  first  items  of  indebtedness,  or  to  the  oldest  debt,  and 
particularly  so  in  this  case,  when,  if  thus  applied,  they  will  go  in 
ease  of  a  surety. 

To  the  third  point:  That  if  the  jury  shall  find  from  all  the  evi- 
dence, that  the  moneys  were  paid  generally  on  account,  and  not 
appropriated,  as  before  stated,  the  law  will  apply  them  to  the  first 
item  of  indebtedness  then  payable,  and  this,  whether  in  ease  of  a 
surety  or  not. 

4.  That  the  receipts  given  in  evidence  by  the  defendant,  being 
for  so  much  money  paid  generally,  and  as  expressed  in  those  re- 
ceipts "  on  account,"  are  to  be  considered  as  payments  on  George 
H.  Berghaus's  account  generally,  and  are  not,  or  were  not  at  the 
time  of  the  payments,  specifically  appropriated  to  any  particular 
account;  and,  therefore,  the  law  will  appropriate  them  to  the  first 
items  in  the  account,  and  to  the  oldest  debt. 

To  the  fourth  point:  That  if  the  receipts  given  in  evidence  by 
defendant,  are  to  be  considered  as  payments  on  George  H.  Ber- 
ghaus's account  generally,  and  were  not  appropriated  by  either 
debtor  or  creditor,  as  before  stated,  the  law  will  appropriate  them 
to  the  first  items  in  the  account  then  payable;  and,  in  answer  to 
both  the  3d  and  4th  points,  the  court  say  that  the  time  at  which  the 
debt  accrued  is  not  the  criterion,  but  the  time  when  the  debt  was 
due  and  payable. 

5.  That  if  the  jury  believe  this  note  was  given  as  a  collateral 
security,  it  can  only  be  here  extended  so  far  as  to  embrace  the  goods 
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purchased  OR  the  16th  of  October  1835,  by  George  H.  Berghaus; 
and  that  the  payments  first  made  by  George  II.  Berghaus  to  the 
plaintiffs,  or  so  much  as  may  be  necessary,  were  not  specifically 
appropriated  at  the  time  of  payment  by  George  H.  Berghaus  to 
other  accounts,  and  therefore  must  be  applied  by  plaintiffs  to  the 
note  in  suit. 

To  the  fifth  point:  If  the  jury  believe  the  note  in  question  was 
given  as  collateral  security,  the  jury  must  next  determine,  from  the 
evidence,  for  what  it  was  collateral  security.  If  they  think  it  only 
embraced  the  goods  purchased  on  the  16th  of  October  1835,  they 
will  confine  it  to  that.  If  George  H.  Berghaus  did  not  specifically 
appropriate  the  first  payments  he  made,  at  the  time  of  making  such 
payments,  the  plaintiffs  were  not  obliged  to  apply  them  to  the  note 
in  suit,  but  could  make  the  appropriation  of  them  to  either  debt  due 
them,  as  before  stated. 

6.  That  if  at  the  time  this  note  was  forwarded  by  Henry  C.  Ber- 
ghaus to  the  plaintiffs,  on  the  llth  of  February  1836,  it  was  for- 
warded in  payment  of  the  draft  accepted  by  them,  dated  the  16th 
of  October  1835,  no   subsequent  arrangement  of  plaintiffs   and 
George  H.  Berghaus  could  convert  it  into  a  collateral  security  for 
any  goods  purchased  after  the  16th  of  October  1835,  without  the 
consent  of  Henry  C.  Berghaus,  the  surety,  and  that  here  no  testi- 
mony has  been  given  to  show  that  the  surety  ever  assented  to  such 
arrangement. 

To  the  first  proposition  contained  in  the  sixth  point  the  court 
assent, and  charge  you  as  requested;  and  they  say  to  you,  that  they 
have  not  been  able  to  discover  any  thing  in  the  evidence  to  show 
that  Henry  C.  Berghaus  ever  altered  or  extended  his  original  un- 
dertaking after  giving  the  note  in  question. 

7.  That  if,  from  defendant's  own  showing,  the  payments  by 
George  H.  Berghaus  of  500  dollars,  received  by  plaintiffs  on  the 
7th  of  November  1836;  54  dollars  December  20th,  1836;  1200  dol- 
lars 29th  of  March  1S37,  were  received  by  them  "on  account" 
generally,  and  not  then  specifically  appropriated  by  them,  they 
could  not  appropriate  them  on  the  31st  of  July  1837,  to  any  account 
other  than  the  oldest  indebtedness,  to  the  prejudice  of  the  surety, 
Henry  C.  Berghaus,  who  has  the  right  to  claim  now  that  they 
should  have  appropriated  to  the  note  in  suit,  in  ease  of  him  who 
was  a  mere  surety. 

To  the  seventh  point :  The  court  say,  that  if  you  find  the  pay- 
ments by  George  H.  Berghaus,  of  500  dollars,  received  by  plaintiffs 
on  the  7th  of  November  1836;  500  dollars  December  Sth,  1836;  54 
dollars  December  29th,  1836;  1200  dollars  on  the  29th  of  March 
1837,  were  received  by  plaintiffs  generally,  and  not  then  specifically 
appropriated,  they  could  not,  on  the  3 1st  of  July  1837,  change  the 
appropriation  to  the  prejudice  of  the  surety,  Henry  C.  Berghaus. 
And  if  the  debt  for  which  he  was  surety  was  the  oldest  debt,  and 
the  longest  due,  he  would  have  a  right  to  claim  the  payments  to  be 
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appropriated  in  ease  of  himself,  as  such  surety,  if  they  had  not  been 
appropriated  at  the  times  of  payment,  or  within  a  reasonable  time 
thereafter. 

8.  That  the  letter  of  the  18th  of  March  1837,  from  George  H. 
Berghaus  to  the  plaintiffs,  enclosing  1200  dollars,  is  to  be  considered 
as  directing  the  appropriation  of  that  sum  to  the  note  in  suit,  that 
the  plaintiffs  were  bound,  at  the  receipt  of  that  money,  so  to  apply 
it,  and  no  subsequent  arrangement  between  plaintiffs  and  George 
H.  Berghaus  could  change  that  appropriation  to  the  prejudice  of 
Henry  C.  Berghaus,  the  surety  in  this  note,  without  his  consent. 

To  the  eighth  point:  The  court  say  they  do  not  consider  this 
letter  of  the  18th  of  March  1837,  as  directing  the  appropriation  of 
the  1200  dollars  thereby  remitted  to  the  note  in  suit;  but,  if  it  did, 
the  plaintiffs  were  bound  so  to  appropriate  it,  and  no  subsequent 
arrangement  between  the  plaintiffs  and  George  H.  Berghaus  could 
change  that  appropriation  to  the  prejudice  of  Henry  C.  Berghaus, 
without  his  consent. 

9.  That  if,  from  all  the  testimony  and  circumstances  of  this  case, 
the  jury  believe  that  the  payments  of  500  dollars  on  the  7th  of 
November  1S36;  500  dollars  December  8th,  1836;  54  dollars  Decem- 
ber 20th,  1836,  and  1200  dollars  March  9th,  1837,  were  intended 
when  remitted  by  George  H.  Berghaus,  (or  so  much  of  them  as 
was  necessary,)  to  be  applied  to  the  note  in  suit,  the  plaintiffs  were 
bound  so  to  appropriate  them,  and  not  having  done  so  at  the  time 
of  their  receipt,  the  jury  may  appropriate  them,  or  so  much  of  them 
as  may  be  necessary  to  the  extinguishment  of  the  note  it  suit. 

To  the  ninth  proposition  the  court  assent,  provided  such  intention 
of  George  H.  Berghaus  were  communicated  at  the  time  to  plaintiffs, 
and  we  charge  you,  as  therein  requested,  with  this  qualification. 

In  considering  the  answers  which  the  court  have  made  to  the 
points  propounded,  you  will  bear  in  mind  the  law  as  laid  down  in 
the  general  charge  given  to  you;  arid  taking  all  the  facts  into  con- 
sideration, and  applying  the  law  to  them,  do  justice  to  these  parties, 
according  to  the  evidence  in  the  cause. 

The  court  think  that  the  law,  and  the  facts  of  the  case,  are  with 
the  plaintiffs;  but,  of  course,  you  will  decide  the  facts  for  yourselves. 
You  will  suffer  no  feelings  for  or  against  either  of  the  parties  to 
have  any  influence  upon  your  judgments,  but  will  hold  the  parties 
responsible,  just  according  to  the  contracts  into  which  they  have 
entered,  and  in  the  manner  in  which  they  have  so  bound  themselves. 

Filed  at  the  request  of  the  counsel  on  both  sides,  both  of  whom 
except  to  it. 
'  « 

J.  <fl.  Fisher,  for  plaintiff  in  error,  on  the  subject  of  the  rejection 
of  the  deposition  taken  upon  the  commission,  cited  1  Har.  Chan. 
Prctc.  431,  435,  462;  1  Trou.  fy  Hal  313;  1  Bin.  436;  13  Scrg.  Sf 
Rawle  323;  14  Serg.  <$•  Rawle  324;  16  Serg.  8?  Rawle  385;  1  Watts 
408. 
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Hamilton  Jllricks,  for  defendant  in  error,  on  the  same  point, 
cited  3  Wash.  C.  C.  Rep.  31,  41;  1  Wash.  C.  C.  Rep.  4.3;  4  Dall. 
410;  1  Yeates  302. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court  rejected 
the  testimony  of  George  H.  Berghaus,  taken  under  a  commission, 
directed  to  Richard  H.  Chinn  and  Todd  Robinson,  Jim.,  Esquires, 
of  the  city  of  New  Orleans,  authorizing  them,  or  either  of  them,  to 
take  it,  when  it  ought  to  have  been  received.  The  objection  to 
the  admission  of  this  testimony  was  made  in  the  court  below,  first, 
on  the  ground  that  George  H.  Berghaus,  being  a  joint  and  several 
drawer,  with  the  defendant,  of  the  note  on  which  this  action  is 
brought,  had  such  an  interest  in  the  event  of  the  action,  although 
released  by  the  defendant,  as  to  render  him  incompetent  to  give 
testimony;  and,  secondly,  that  the  rule  entered  for  issuing  the  com- 
mission, notice  of  which  was  duly  served  upon  the  attorney  below 
for  the  plaintiffs  there,  directed,  as  it  was  alleged,  that  the  commis- 
sion should  be  issued,  authorizing  the  commissioners  named  therein, 
to  execute  it  jointly,  and  not  either  one  of  them  to  do  it,  as  was 
done.  The  court  overruled  the  first  ground  of  objection,  but  sus- 
tained the  latter.  George  H.  Berghaus  being  released  from  all 
liability  to  the  defendant,  for  and  on  account  of  the  costs  and  charges 
to  which  the  latter  might  be  subjected  by  means  of  this  suit,  we 
think  the  court  below  were  right  in  pronouncing  him  a  competent 
witness.  A  judgment  against  the  defendant  could  not  affect  George 
H.  Berghaus  directly,  nor  would  it  be  evidence  for  the  plaintiffs  in 
an  action  brought  by  them  on  the  note  against  George  H.  Berg- 
haus, because  he  is  no  party  to  it,  and  had  no  right  to  claim  to  be 
heard  in  court  on  the  trial  of  the  cause.  It  would,  therefore,  be 
most  obviously  unjust  to  conclude  him  by  a  -judgment  in  a  suit 
when  he  was  not  a  party,  and  could  not  claim  to  be  heard.  Sup- 
pose the  judgment  in  this  suit  had  been  against  the  plaintiffs  below, 
it  would  scarcely  be  imagined,  I  apprehend,  that  it  would  have 
been  a  bar  to  a  recovery,  in  an  action  brought  by  them,  on  the 
same  note,  against  George  H.  Berghaus.  Now  if  it  would  not,  it 
would  be  unreasonable  to  hold,  that  a  judgment  here  would  be 
evidence  conclusive  against  him,  unless  it  were  to  be  held,  on  the 
other  hand  again,  that  a  judgment  here,  in  favour  of  the  defen- 
dant, would  be  evidence  conclusive  in  favour  of  George  H.  Berg- 
haus. To  operate  as  an  estoppel,  it  must  have  a  reciprocal  effect, 
so  that  either  party  may  have  the  benefit  of  it.  Besides,  it  cannot 
be  said  here,  that  George  H.  Berghaus  had  even  an  interest  in  this 
question  put  in  issue,  because  his  liability  to  the  plaintiffs  below 
for  the  same  amount  of  money  claimed  in  this  action,  was  not  de- 
nied or  contested.  The  only  point  of  difference  between  him  and 
the  plaintiffs  was,  as  to  the  appropriation  of  the  moneys,  admitted 
to  have  been  paid  by  him  to  them.  If  he  had  any  interest  then  at 
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all  in  this  suit,  it  could  not  be  a  pecuniary  one,  but  such  merely 
as  might  be  naturally  imputed  to  arise  from  the  relationship  that 
existed  between  him  and  the  defendant,  and  a  conscientiousness  on 
his  part,  perhaps,  that  he  had  been  the  occasion,  in  some  measure, 
of  bringing  his  father  into  the  trouble  of  attending  to  and  defending 
this  suit. 

Now,  as  to  the  second  ground  of  objection,  we  conceive  that  the 
court  erred  in  regard  to  it,  and  that  the  testimony  ought  to  have 
been  admitted.  We  do  not  consider  that  the  rule  entered  for  is- 
suing the  commission,  nor  that  the  notice  given  to  the  counsel  of 
the  adverse  party,  necessarily  imported  that  the  commission  in- 
tended to  be  taken  out,  was  to  be  one,  giving  authority  -to  the  two 
gentlemen,  named  as  commissioners,  to  act  jointly  in  the  execution 
of  it,  and  not  otherwise.  The  most  that  seems,  to  be  contained  in 
the  rule,  as  to  this,  is  a  mere  nomination  of  the  commissioners, 
without  any  explicit  declaration  of  a  wish  or  design,  that  they 
should  be  authorised  to  execute  the  commission  unitedly  and  not 
either  one  singly.  As  to  this  latter  matter,  it  seems  to  have  been 
left  to  the  clerk  to  make  it  out  in  the  usual  form,  or,  at  all  events, 
the  clerk  was  not  restrained,  by  the  terms  of  the  rule,  from  making 
out  the  commission  as  he  did,  so  as  to  give  authority  to  either  of 
the  commissioners  to  take  the  testimony.  I  would  further  observe 
that  such  objections  are  not  entitled  to  favour,  when  taken  at  so 
late  an  hour  as  in  this  instance.  We,  therefore,  think  the  testimony 
ought  to  have  been  received. 

The  second  error  consists  of  several  bills  of  exception  to  evidence 
admitted  by  the  court.  It  is,  however,  sufficient,  without  noticing 
them  in  detail,  to  say,  that  no  one  of  them,  in  our  opinion,  has  been 
sustained. 

The  remaining  errors  are  exceptions  to  certain  parts  of  the  charge 
of  the  court  delivered  to  the  jury,  and  to  answers  of  the  court  on 
points  submitted  by  the  counsel  of  the  defendant  below.  We  are 
unable,  however,  to  perceive  any  error  in  these  exceptions,  except 
as  to  one  matter,  which  embraces  the  instruction  given  by  the  court 
to  the  jury,  in  regard  to  the  appropriation  of  the  various  sums  of 
money,  paid  at  different  times  by  George  H.  Berghaus  to  the  plain- 
tiffs below. 

In  the  first  place  it  is  proper  to  observe,  and  it  must  be  borne  in 
mind  throughout,  that  the  note  in  suit  was  given  to  secure  the  pay- 
ment of  a  debt  created  by  George  H.  Berghaus,  for  his  own  exclu- 
sive benefit:  and  that  he  must,  therefore,  be  regarded  as  the  prin- 
cipal debtor,  and  the  defendant  as  his  surety  merely.  That  such 
is  the  fact  appears  most  conclusively,  not  only  from  the  books  of 
the  plaintiffs  below,  but  likewise  from  the  written  correspondence 
between  them  and  George  H.  Berghaus.  Again,  it  is  also  equally 
proper  to  observe  and  bear  in  mind,  that,  from  the  letters  of  the 
plaintiffs  below  to  George  H.  Berghaus  and  his  letters  to  them,  it 
appears,  to  a  degree  of  certainty  that  admits  of  no  doubt,  that  the 
ix.— 2  I 
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note  in  suit  was  considered  as  having  been  given  and  accepted  as 
a  mere  collateral  security  for  the  payment  of  the  price  of  certain, 
goods,  previously  sold  and  delivered  by  the  plaintiffs  below  to 
George  H.  Berghaus,  and  charged  to  him  in  their  books  of  account. 
That  it  was  given  and  taken  as  such  security  is  most  explicitly  as- 
sented to  by  the  parties  in  their  written  correspondence;  and  seeing 
it  is  for  the  benefit  of  the  defendant  that  it  should  be  so  considered, 
especially  as  he  is  only  a  surety,  he  has  a  right  to  claim  that  the 
plaintiffs  below  shall  be  bound  by  their  agreement  or  assent  in  this 
respect ;  and  that  they  shall  not  now  be  permitted  to  say  that  the  note 
was  taken  in  payment  of  the  book  debt  of  George  II.  Berghaus, 
which  formed  the  consideration  of  it,  and,  therefore,  such  book 
debt  has  become  thereby  extinct.  It  must,  however,  be  admitted, 
that  it  seems  to  appear,  from  the  circumstance  of  the  note  being 
credited  to  George  H.  Berghaus,  in  the  plaintiff's  books  of  account, 
against  him,  in  the  same  manner  as  if  it  had  been  so  much  cash 
paid,  and  also  from  the  testimony  of  William  J.  Dewey,  a  brother 
of  one  of  the  plaintiffs  below,  that  the  note  was  taken  in  satisfaction 
of  the  debt  for  which  it  was  given,  and  not  as  a  collateral  security. 
But  it  would  not  be  safe,  nor  would  it  be  right  to  suffer  such  evi- 
dence to  control  and  set  aside  the  express  written  agreement,  as  it 
were,  of  the  parties  on  the  subject;  plainly  showing  the  contrary. 
Nor  is  this  all,  for,  on  the  15th  of  October  1836,  the  plaintiffs  and 
George  H.  Berghaus  stated  their  mutual  accounts,  striking  a  bal- 
ance against  him  of  4124  dollars  and  33  cents,  in  which  they  charge 
him  with  interest  on  the  book  debt,  from  the  time  it  originally  was 
to  have  been  paid,  for  which  the  note  was  given,  though  the  note 
was  drawn  extending  the  payment  of  the  money  mentioned  in  it 
to  a  date  nine  months  and  a  half  later,  thus  showing,  most  clearly, 
that  the  book  debt,  for  which  the  note  was  given,  was  not  consi- 
dered as  thereby  extinguished,  but  that  it  still  remained  in  force, 
bearing  interest  from  the  date  at  which  it  was  to  have  been  paid, 
according  to  the  terms  of  the  original  agreement  under  which  the 
debt  was  first  created.  This  could  not  have  been  done  had  the 
note  been  taken  in  discharge  of  the  debt,  because  the  note  did  not 
bear  interest;  and  to  have  charged  interest  on  a  debt  that  had  been 
extinguished  before  the  time  for  which  interest  was  charged  com- 
menced, would  not  only  have  been  unjust  but  absurd;  and,  there- 
fore, such  charge  is  only  reconcilable  with  the  fact,  that  the  note 
was  taken  merely  as  a  collateral  security.  The  note  then  being 
taken  as  a  collateral  security  only,  and  the  debt  for  which  it  was 
taken  still  remaining  in  force  as  a  book  debt,  and  there  being  no 
evidence  given  on  the  trial  tending  to  prove  that  the  time  for  pay- 
ing it  was  extended  by  agreement,  in  connection  with  giving  the 
note  beyond  the  period  fixed  on  at  first,  it  followed,  as  an  inevita- 
ble consequence,  that  the  book  debt,  on  account  of  which  the  note 
was  given,  still  stood  open  against  George  H.  Berghaus,  and  that 
he,  notwithstanding  the  note,  remained  liable  to  pay  it,  as  soon  as 
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the  time  should  come  around  at  which  it  was  originally  agreed  to 
be  paid.  The  goods  then  having,  as  it  would  seem,  been  all  pur- 
chased on  a  credit  of  six  months,  and  that  portion  of  them,  for 
which  the  note  was  given,  having  been  purchased  first,  became  of 
course  payable  first.  Hence  all  payments  made  by  George  H. 
Berghaus  subsequently  to  the  plaintiffs,  for  which  receipts  were 
given,  expressing  the  money  to  have  been  received  "  on  account" 
generally;  or  a  credit  given  therefor  in  the  books  of  the  plainiiffs 
generally,  without  making  any  special  appropriation  of  the  same, 
when  none  had  been  made  by  the  payer,  would  be  appropriated 
by  law  to  the  payment  of  the  book  debt,  for  which  the  note  had 
been  taken  as  a  collateral  security;  for,  although  the  note  might,  at 
the  time,  not  have  become  payable,  yet  the  book  debt  for  which  it 
was  given  had,  which  was  sufficient  to  warrant  the  appropriation 
to  the  latter.  It  is  true,  however,  that  a  different  appropriation  was 
made  afterwards,  between  the  plaintiffs  below  and  George  H.  Berg- 
haus, but  this  was  some  time  after  the  law  had  interposed  itself 
and  made  the  appropriation  which  would  go  in  discharge  of  the 
debt  for  which  the  note  was  given.  And  had  no  one  been  inte- 
rested in  the  appropriation,  made  by  law,  of  the  moneys  previously 
received,  it  would  have  been  perfectly  competent  for  them,  by  their 
subsequent  agreement,  to  have  changed  the  appropriation  so  made 
by  law  as  they  pleased.  But  then  the  previous  appropriation  made 
by  law  went  to  discharge  the  defendant  below,  who,  being  a  mere 
surety,  derived  no  benefit  whatever  from  the  debt,  and  being  once 
discharged  from  his  liability  as  such,  his  obligation  could  not  be  re- 
vived subsequently  without  his  assent,  which  is  not  pretended  to 
have  been  obtained  to  the  appropriation,  made  by  the  plaintiffs 
below  and  George  H.  Berghaus,  when  the  balance  of  4124  dollars 
and  33  cents  was  struck  against  him,  and  for  which  it  would  ap- 
pear that  he  gave  his  note  to  the  plaintiffs.  The  court  below,  in 
presenting  this  case  to  the  jury,  seem  to  have  taken  up  the  notion 
that  the  payments  made  by  George  H.  Berghaus  to  the  plaintiffs 
below,  before  the  note  in  suit  became  payable,  could  and  ought 
not  to  be  applied  by  the  jury  to  the  discharge  of  it,  unless  applied 
specially  in  that  way  at  the  time  when  made.  Had  not  the  origi- 
nal promise,  made  by  George  H.  Berghaus  to  the  plaintiffs  below, 
to  pay  the  debt  for  which  the  note  was  given,  been  still  in  force, 
the  opinion  entertained  by  the  court,  in  this  respect,  might  have 
been  correct.  But  the  note  being  taken  merely  as  a  collateral  se- 
curity, that  original  promise  remained  in  full  force  and  unextin- 
guished  notwithstanding;  and  being  the  first  engagement  made  by 
George  H.  Berghaus,  in  point  of  time,  under  which  moneys  could 
or  did  become  payable  by  him  to  the  plaintiffs  below,  all  moneys 
paid  by  him  to  them  generally,  and  not  otherwise  appropriated  at 
the  time  of  payment,  ought  to  have  been  considered  as  paid  in 
discharge  of  it.  This  would  have  been,  in  effect,  applying  it  to  the 
discharge  of  the  note,  though  no  mention  whatever  was  made  of 
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it.  Had  then  the  500  dollars,  credited  in  the  book  of  the  plaintiffs 
below  generally,  on  the  7th  of  November,  and  the  like  sum  credited 
in  like  manner  on  the  19th  of  December  1836,  and  54  dollars  in 
the  same  way  on  the  12th  of  January,  together  with  1200  dollars 
on  the  27th  of  March  1837,  been  appropriated  by  the  jury  in  the 
manner  last  mentioned,  as  we  think  it  ought  to  have  been,  though, 
under  the  instruction  of  the  court  below  could  not  very  well  be 
done,  the  debt,  for  which  the  note  was  given,  would  have  been  dis- 
charged, and  consequently  the  note  itself  have  been  paid;  and,  of 
course,  a  verdict  have  been  given  for  the  defendant  below.  Not 
being  able  to  accord  with  the  court,  in  the  direction  given  by  them 
to  the  jury,  in  relation  to  this  branch  of  the  case,  we  think  the  judg- 
ment ought  to  be  reversed  on  this  account,  as  well  as  on  account  of 
the  rejection  of  the  testimony  of  George  H.  Berghaus. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Snevily  against  Read. 

The  arrest  of  a  debtor  npon  a  capias  ad  satisfaciendum,  and  a  discharge  from 
the  arrest  by  the  consent  of  the  creditor  extinguishes  the  judgment:  and  it  does 
not  even  remain  as  a  good  consideration  for  a  subsequent  promise  to  pay:  but  if 
the  debtor  be  discharged  in  consideration  of  a  promise  to  pay,  such  promise  is 
binding  on  him  and  may  be  enforced  by  action. 

ERROR  to  the  common  pleas  of  Daup hin  county. 

Alexander  Read,  surviving  James  Gray,  against  John  Snevily. 
This  was  an  action  of  assumpsit  in  which  the  following  declaration 
was  filed: — 

"John  Snevily  late  of  the  county  aforesaid,  yeoman,  was  sum- 
moned to  answer  Alexander  Read,  surviving  James  Gray,  deceased, 
of  a  plea  of  trespass  on  the  case,  &c.  Whereupon,  the  said  Alex- 
ander, by  his  attorney,  complains — That  whereas,  on  the  15th  day 
of  March,  A.  D.  1830,  Alexander  Read  aforesaid,  and  James  Gray, 
under  the  name  and  firm  of  Read  &  Gray,  recovered  a  judgment 
in  the  common  pleas  of  the  county  of  Schuylkill,  against  the  said 
John  Snevily,  for  the  sum  of  two  hundred  eighty-five  dollars  and 
eighty-two  cents  debt,  and  five  dollars  and  sixty-two  cents  costs, 
being  numbered  on  the  records  of  said  court  62,  of  March  term, 
A.  D.  1830;  and  whereas,  a  writ  of  execution  called  a  testalum 
capias  ad  satisfaciendum  was  sued  out  by  said  Read  &  Gray 
upon  said  judgment,  directed  to  the  sheriff  of  the  county  of  Dau- 
phin, No.  75  of  July  term  1832,  against  him,  the  said  John  Snevily 
for  the  said  debt  and  costs,  and  the  said  writ  of  execution  being 
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delivered  to  the  said  sheriff  of  Dauphin  county,  he,  the  said  sheriff, 
arrested  the  said  John  Snevily  at  Harrisburg,  in  the  said  county  of 
Dauphin  before  the  return  day  of  the  said  writ  of  execution,  to  wit, 
on  the  27th  day  of  June,  A.  D.  1832,  and  the  said  John  Snevily 
being  then  and  there  so  arrested,  and  in  custody  of  the  said  sheriff, 
Samuel  Shoch,  Esq.,  the  attorney  for  the  said  Read  &  Gray,  at  the 
special  instance  and  request  of  him,  the  said  John  Snevily,  dis- 
charged him,  the  said  John  Snevily,  from  the  arrest  and  custody  of 
the  said  sheriff  on  the  said  execution,  without  the  said  John  Snevily 
having  paid  or  satisfied  the  said  debt  and  cost  or  any  part  thereof, 
and  the  said  sheriff  then  and  there  made  return  of  the  said  writ  of 
execution,  to  the  said  court  of  common  pleas  of  Schuylkill  county 
that  he  had  taken  the  body  of  the  said  John  Snevily,  and  that  he,  the 
said  John  Snevily,  was  discharged  by  S.  Shoch,  Esq.,  attorney  for 
the  said  Read  &  Gray,  whereby  the  said  judgment  of  them,  the  said 
Read  &  Gray  against  the  said  John  Snevily  in  the  said  court  of 
common  pleas  of  Schuylkill  county,  became  satisfied  and  extinct. 

And  whereas,  afterwards  to  wit,  on  the  first  day  of  January,  A. 
D.  1839,  at  the  county  aforesaid,  the  said  debt  of  two  hundred 
eighty-five  dollars  and  eighty-two  cents,  with  interest  from  the  said 
15th  day  of  March,  1830,  and  costs  eight  dollars  and  thirty-six  cents, 
being  wholly  unpaid,  he,  the  said  John  Snevily  well  knowing  the 
same,  and  in  consideration  of  the  said  debt  and  his  being  discharged 
from  arrest  as  aforesaid  by  the  said  plaintiffs,  undertook  and  pro- 
mised to  pay  to  the  said  Alexander  Read  surviving  James  Gray, 
who  had  deceased,  the  said  sum  or  debt  of  two  hundred  and  eigh- 
ty-five dollars  and  eighty-two  cents,  with  lawful  interest  on  the 
same  from  the  said  15th  day  of  March,  1830,  and  the  said  costs 
when  he  should  be  thereto  required — nevertheless,  the  said  John 
Snevily,  though  often  required,  the  said  debts  and  cost  unto  him  the 
said  Alexander,  hath  not  paid,  nor  any  part  thereof,  but  the  pro- 
mise and  undertaking  of  him,  the  said  John  Snevily  so  as  aforesaid 
made,  wholly  disregarding,  he,  the  said  John  Snevily,  to  pay  the 
said  debt  and  costs  to  him,  the  said  Alexander  Read,  surviving  the 
said  James  Gray,  deceased,  hitherto  hath  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  Alexander  Read,  six  hundred  dol- 
lars, and  therefore  he  brings  suits,"  &c. 

The  plaintiff  gave  in  evidence  the  record  of  the  original  judg- 
ment against  the  defendant,  the  capias  ad  satisfaciendum,  and  the 
return  of  the  sheriff  "discharged  by  S.  Shoch,  attorney  for  plain- 
tiff," and  then  offered  the  following  deposition  of  Samuel  Shoch, 
Esq. 

"  In  pursuance  of  the  annexed  rule  to  take  depositions  on  the 
part  of  the  plaintiff,  personally  appeared  before  me,  Thomas  Lloyd, 
Esq.,  a  justice  of  the  peace  in  and  for  the  county  of  Lancaster,  Pa., 
aforesaid,  at  my  office  in  Columbia,  Lancaster  county  aforesaid,  on 
Thursday,  the  21st  day  of  November,  1839,  Samuel  Shoch,  who 
being  by  me  first  duly  sworn  according  to  law,  deposed  and  said, 
ix. — 2 1* 
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that  sometime  before  June,  1832,  but  how  long  before,  he  cannot 
exactly  recollect,  he  was  employed  by  the  firm  of  Read  &  Gray  of 
Philadelphia,  consisting  of  Alexander  Read  and  James  Gray,  to 
collect  a  debt  due  the  firm  by  John  Snevily,  the  defendant  in  the 
above  stated  case,  on  a  judgment  note  for  two  hundred  and  eighty- 
five  dollars  and  eighty-two  cents,  which  had  been  entered  on  the 
records  of  the  court  of  common  pleas  of  Schuylkill  county,  to  March 
term,  1830,  No.  62,  and  also  on  the  records  of  the  court  of  common 
pleas  of  Dauphin  county,  to  April  term,  1830,  No.  77,  before  he 
was  so  employed.  That  a  testatum  fieri  facias  and  capias  ad 
satisfaciendum  was  issued  to  Dauphin  county  from  Schuylkill 
county,  to  July  term  1S32,  which  was  delivered  to  Jacob  Seller, 
Esq .,  sheriff  of  Dauphin  county.  That  John  Snevily  repeatedly 
promised  to  deponent  that  he  would  pay  the  debt  interest  and  costs 
due  on  the  said  execution  and  judgment.  That  on  the  27th  of 
June  1832,  sheriff  Seller  and  John  Snevily  aforesaid  came  to  the 
office  of  deponent  in  Harrisburg,  and  the  said  Snevily  fraudulently 
and  falsely  represented,  that  he  would  have  funds  in  the  Harris- 
burg  Bank  on  the  following  day,  and  that  he  would  give  deponent 
a  check  on  the  said  bank  for  one  hundred  and  fifty  dollars,  which, 
if  paid  should  be  a  credit  to  that  amount  on  the  judgment  of  Read 
and  Gray  against  him — that  deponent  accepted  the  check  on  those 
terms,  and  gave  defendant  a  conditional  receipt  in  accordance. 
That  on  the  day  following,  deponent  presented  the  check  at  the 
said  bank  during  banking  hours,  and  received  for  answer  that  John 
Snevily  had  no  funds  there,  and  there  were  no  funds  there  to  meet 
and  pay  the  check — that  Snevily  on  that  day  or  a  day  or  two  after 
absconded  from  Harrisburg,  and  was  absent  several  months — that 
this  deponent  has  never  received  a  single  cent  in  payment  or  on 
account  of  the  said  debt  or  judgment,  nor  has  the  plaintiff  been 
satisfied  or  paid  in  any  way  or  manner,  so  far  as  this  deponent  is 
informed — nor  has  deponent,  nor  plaintiffs  ever  received  a  cent  on 
the  said  check — that  the  above  claim  still  remaining  in  this  depo- 
nent's hands,  for  collection,  he  (the  deponent)  had  frequent  negoti- 
ations with  the  defendant  Snevily,  relative  to  the  payment  of  the 
said  debt,  in  all  of  which  he  always  admitted  his  indebtedness,  and 
frequently  during  the  years  1836,  1837,  and  1838,  he  promised  to 
pay  this  deponent  or  the  plaintiffs,  the  whole  amount  due,  but  has 
never  paid  any  thing.  That  sometime  in  the  winter  of  1836  or 
1837,  deponent  met  John  Snevily  in  Philadelphia,  and  spoke  to  him 
about  this  debt — when  Snevily  told  this  deponent  that  he  (Snevily) 
was  endeavoring  to  compromise  with  his  creditors  in  Philadelphia, 
and  that  he  believed  he  would  succeed — but  that  he  would  not  ask 
a  compromise  of  the  debt  due  by  him  to  Read  &  Gray,  for  that  he 
intended  to  pay  them  in  full,  and  which  payment  he  would  make 
in  a  short  time.  James  Gray  one  of  the  plaintiffs  in  the  judgment 
note,  on  which  the  execution  issued,  is  dead — having  died  before 
the  bringing  of  this  suit.  The  deponent  has  no  interest  in  this  suit 
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of  any  kind  either  as  attorney  or  otherwise — having  given  up  to 
James  M'Cormick,  Esq.,  the  whole  business  before  this  suit  was 
brought — and  this  deponent  never  had  any  interest  as  attorney 
either  beyond  the  expectation  of  a  fair  compensation  for  his  profes- 
sional services  about  which  he  had  no  agreement  or  understanding 
with  his  clients.  In  all  these  promises  of  payment  by  the  defendant 
John  Snevily  to  the  plaintiff  of  the  amount  of  debt  due  by  him 
(Snevily)  there  has  been  no  condition  annexed — but  they  were 
always  unqualified  and  absolute." 

Sworn  and  subscribed  before  me  at  my  office,  this  21st  of  No- 
vember, 1839,  at  8  o'clock  in  the  evening — no  person  appearing 
or  attending  to  cross-examine  the  witness.  Thomas  Lloyd,  Jus- 
tice of  the  Peace. 

Defendant  objected  to  this  deposition  for  the  following  reasons: 

1.  That  plaintiffs  are  not  entitled  to  recover. 

2.  The  deposition  is  not  admissible  under  the  rule  of  court,  and 
sworn  to  after  made. 

Objections  overruled  and  defendant  excepted. 
The  court  were  requested  to  charge  the  jury  on  the  following 
points: 

1.  The  plaintiff's  declaration  contains    no  sufficient  considera- 
tion in  law  to  support  the  promise  and  undertaking  laid,  and  there- 
fore the  plaintiff  cannot  recover  in  this  suit. 

2.  The  arrest  and  discharge  of  defendant  on  the  execution  as 
set  out  in  plaintiff's  declaration,  was  a  full  satisfaction  and  dis- 
charge of  the  debt,  then  existing  and  now  claimed  in  this  suit. 

3.  The  arrest  and  discharge  of  defendant  as  stated,  amounted  to 
payment  and  discharge  of  the  debt,  and  any  subsequent  promise  to 
pay  said  debt  was  nudum  pactum  and  void. 

4.  The  arrest  and  discharge  of  defendant,  as  set  out  in  plain- 
tiff's narration,  was  an  extinguishment  of  the  debt,  and  there  was 
no  legal  or  moral  obligation  binding  upon  defendant  in  relation  to 
said  debt,  which  would  support  a  promise  to  pay  it. 

5.  Under  the  facts  and  law  of  this  case,  the  plaintiff  is  not  enti- 
tled to  recover. 

The  court  thus  charged  the  jury: 

"It  appears  by  the  evidence  that  the  plaintiff  had  a  judgment 
against  defendant  under  a  capias  ad  satisfaciendum  issued,  on. 
which  the  defendant  was  arrested  by  the  sheriff  of  this  county,  &c. 
When  so  arrested,  he  proposed  to  arrange  the  matter  by  giving  his 
check  for  part,  150  dollars,  of  the  debt,  &c.,  promising  to  pay  the 
balance,  in  consideration  of  which  the  attorney  discharged  him 
from  the  arrest.  That  his  check  was  presented  to  the  bank  the 
next  day,  but  there  were  no  funds  there  to  meet  it,  &c.;  that  the 
defendant  has  repeatedly  since  promised  to  pay  the  amount  of  the 
judgment.  If  you  find  the  facts  to  be  as  stated,  the  plaintiff  is  en- 
titled to  your  verdict.  The  circumstances  of  the  original  indebted- 
ness would  be  a  sufficient  consideration  for  the  promise  to  pay, 
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which,  if  made,  you  should,  in  honesty,  compel  the  defendant  to 
comply  with,  by  rendering  a  verdict  for  the  amount  claimed.  The 
plaintiff's  remedy  under  his  former  judgment  is  gone,  in  conse- 
quence of  the  defendant's  arrest  and  discharge,  and  if  the  plaintiff 
could  not  recover  here,  he  would  lose  an  honest  debt  due  to  him,  in 
consequence  of  having  trusted  to  the  defendant's  promises,  which 
he  has  not  performed. 

"  In  answer  to  the  point  propounded  on  behalf  of  the  defendant, 
we  say: 

"  1.  That  the  plaintiff's  declaration  does  contain  a  sufficient  con- 
sideration in  law  to  support  the  promise  and  undertaking  laid,  and 
if  proved,  the  plaintiff  can  recover  in  this  suit. 

"2.  That  the  arrest  and  discharge  was  a  discharge  of  the  judg- 
ment and  execution,  which  could  not  thereafter  be  further  pro- 
ceeded on,  but  did  not  so  satisfy  the  claim  of  the  plaintiff  on  defen- 
dant, but  that  the  latter  might  bind  himself  by  promise  to  pay  it. 

"  3.  That  the  arrest  and  discharge  did  discharge  the  debt  so  far 
as  the  judgment  and  execution  were  concerned,  but  that  a  subse- 
quent promise  to  pay  it  was  not  nudum  pactum  and  void. 

"4.  That  the  arrest  and  discharge  was  an  extinguishment  of  the 
debt  so  far  as  regarded  any  further  proceedings  upon  the  judgment, 
and  that  although  there  was  no  legal  obligation  binding  on  defen- 
dant, yet  there  was  a  moral  obligation  which  would  support  a  pro- 
mise to  pay  the  debt  to  the  plaintiff,  if  he  made  one. 

"  5.  That  under  the  facts  and  law  of  the  case,  if  the  jury  believe 
the  evidence,  which  appears  to  be  uncontradicted,  the  court  believe 
the  plaintiff  entitled  to  recover,  and  that  not  to  permit  him  to  do  so 
would  not  be  consistent  with  the  honesty  and  justice  of  the  case, 
and  a  due  regard  to  the  law,  which  was  made  to  bind  parties  to  the 
honest  performance  of  the  contracts  into  which  they  enter." 

Errors  assigned: 

1.  The  court  erred  in  overruling  the  objections  to  the  deposition 
of  Samuel  Shoch. 

2.  In  their  answers  to  defendant's  points. 

Brown,  for  plaintiff  in  error,  on  the  last  error  assigned,  cited 
Barnes  205;  2  Bac.  *flb.  719;  5  Johns.  364;  6  Term  Rep.  526;  8 
Johns.  339;  4Dall.  217;  Hob.  59;  2  Tid.  Prac.  1069;  2  Mod.  186; 
1  Term  Rep.  557,  715;  4  Conn.  Rep.  440;  1  Barn.  8?  Aid.  297; 
3  Wils.  14;  3  Serg.  £  Rawle  464;  2  Raivle  272;  7  Watts  440; 
1  Leigh's  N.  P.  34,  note;  7  Conn.  Rep.  57;  3  Pick.  207. 

M>Cormick,  for  defendant  in  error,  cited,  on  the  same  point,  4 
Burr.  2484;  7  Term  Rep.  420;  1  Taunt.  426-,  3  Bos.  <§•  Pul.  249; 
13  Johns.  259;  Chitt.  Con.  10;  12  Serg.  #  Rawle  182. 

The  opinion  of  the  Court  was  delivered  by 

SERGEANT,  J. — A  promise  made  or  security  given  to  the  plain- 
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tiff  by  a  defendant  who  is  in  custody  under  a  capias  ad  satisfaci- 
endum,  in  consideration  of  his  discharging  such  defendant  from 
custody,  is  binding;  and  therefore,  if  in  this  case  the  plaintiff'  dis- 
charged the  defendant  in  consideration  of  the  defendant  giving  him 
his  check  for  a  portion  of  the  debt,  the  defendant  would  be  liable 
in  an  action  to  recover  the  amount  of  the  check.  So,  if  the  defen- 
dant promised  to  pay  the  debt,  or  a  portion  of  it,  in  consideration, 
of  the  discharge.  But  the  position  laid  down  by  the  court  is  much 
broader.  It  is,  that  though  the  arrest  and  discharge  extinguished 
the  debt  so  far  as  the  judgment  and  execution  were  concerned,  yet 
a  subsequent  promise  to  pay  would  not  be  nudum  pactum.  And 
again,  that  there  was  still  a  moral  obligation  which  would  support 
a  promise.  If  the  plaintiff  arrests  a  defendant  on  a  capias  ad  satis- 
faciendum,  and  imprisons  him,  and  then  voluntarily  discharges 
him,  the  law  has  always  considered  it  as  satisfaction  of  the  debt. 
It  is  not  only  an  extinguishment  of  the  judgment,  but  a  voluntary 
release  of  the  means  of  satisfaction,  which,  in  contemplation  of  law, 
are  in  the  hands  of  the  plaintiff;  in  addition  to  which,  it  is  a  release 
for  a  price  received,  not  in  money,  but  in  the  seizure  and  imprison- 
ment of  the  defendant.  The  common  law  regards  personal  liberty 
as  of  the  highest  price.  Lord  C.  J.  Hobart  cites  the  aphorism,  cor- 
pus humanum  non  recipit  estimationem.  Hob.  59.  Hence  it  has 
been  repeatedly  held,  that  the  arrest  of  a  debtor  on  a  capias  ad 
satisfaciendum,  and  a  subsequent  discharge  from  arrest  by  the  con- 
sent of  the  creditor,  extinguishes  the  judgment.  Ransom  v.  Keyes, 
9  Cow.  128.  And  these  cases,  as  to  the  discharge  of  a  defendant 
on  execution,  proceed  on  the  ground  of  its  being  considered  that 
the  plaintiff  received  satisfaction  in  law,  by  having  his  debtor  once 
in  custody  on  execution.  Crary  v.  James,  6  Johns.  51  j  Yates  v. 
Renssellaer,  5  Johns.  364. 

Then  what  moral  obligation  is  there  upon  the  debtor  to  pay  a 
debt  from  which  his  creditor  has  voluntarily  released  him,  after 
receiving  what  the  law  deems  satisfaction  ?  I  am  not  able  to  per- 
ceive any.  It  is  true  that  it  was  held  in  Willing  v.  Peters,  12  Serg. 
8f  Raiule  182,  that  if  a  debtor  has  been  voluntarily  released  by  his 
creditor,  a  moral  obligation  to  pay  the  debt  still  exists,  sufficient  to 
support  a  subsequent  promise  to  pay  the  debt.  That  case  went  a 
great  way,  considering  that  writers  on  moral  law  lay  it  down  that 
if  a  creditor  restore  the  instrument  of  obligation,  or  cancel  or  destroy 
it  with  his  own  free  consent,  and  with  the  privity  of  the  debtor,  it 
shall  be  supposed  that  the  debt  is  forgiven.  Puffendorjf,  13.  Ill,  c. 
6,  sect.  16. 

The  present  case,  however, goes  beyond  that:  there  is  a  satisfac- 
tion received;  not  only  in  the  imprisonment  of  the  person  of  the 
defendant,  but  also  in  the  new  security  given  as  a  condition  or  con- 
sideration of  the  release.  To  that,  therefore,  we  think  the  plaintiff 
must  look;  and  that  a  subsequent  promise  to  pay  the  judgment,  is 
without  consideration,  and  void  in  law.  The  case  is  not  like  the 
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release  of  a  debtor  by  a  bankrupt  or  insolvent  act,  or  a  debt  barred 
by  the  statute  of  limitations.  These  discharges  are  all  by  act  of 
law,  which  does  no  one  an  injury.  But  in  the  present  case,  it  is  by 
the  voluntary  act  of  the  party  himself,  and  under  circumstances  en- 
tirely different. 

It  is  true  that  this  kind  of  satisfaction  has  in  our  times  less  value 
than  it  formerly  had,  because,  in  the  changes  of  society,  the  facili- 
ties of  the  debtor  to  procure  his  discharge  from  imprisonment  have 
been  much  extended,  and  the  creditor  is  now  obliged  to  look  for 
payment  rather  to  the  property  of  his  debtor  than  to  his  person. 
Hence,  our  new  code  has  changed  the  law  on  the  subject.  For  by 
sect.  31  of  the  act  of  16th  of  June  1836,  relating  to  executions,  if 
the  creditor  discharges  his  debtor  from  imprisonment  on  a  capias 
ad  satisfaciendum,  at  the  request  of  the  debtor,  his  remedies  on  the 
judgment  are  to  remain  the  same  as  if  such  capias  ad  satisfacien- 
dum had  not  been  issued.  But  the  case  before  us  occurred  in  the 
year  1832,  and  must  be  judged  by  the  law  as  it  then  stood. 

We  therefore  think  the  court  erred  in  its  direction  to  the  jury, 
that  a  subsequent  promise  was  binding,  and  that  there  remained  a 
moral  obligation  to  pay  the  debt.  The  plaintiff's  cause  of  action  is 
on  the  check  or  other  engagement,  in  consideration  of  which  the 
defendant  was  discharged. 

I  shall  now  notice  particularly  the  defendant's  bill  of  exceptions 
and  other  points. 

1.  The  first  bill  of  exceptions  is  to  the  admission  of  the  deposition 
of  Mr  Shoch.  The  objection  to  this  is,  that  it  is  in  the  handwriting  of 
Mr  Shoch,  and  that  it  was  sworn  to  after  it  was  made.     But  neither 
of  these  appears  in  the  record  before  us  to  be  the  case.     We  have 
no  means  of  inquiring,  nor  the  right  to  inquire,  in  whose  hand- 
writing the  deposition  is.     If  it  was  as  stated,  it  should  have  been 
shown  to  the  court  below,  and  should  appear  on  the  record.     So  as 
to  the  other  objection.     The  beginning  of  the  deposition  states  that 
"  Samuel  Shoch  appeared  on  the  21st  of  November,  and  was  first 
duly  sworn."     The  certificate  below  is,  "  sworn  and  subscribed  at 
my  office,  on  the  21st  of  November."     Something  was  said  about 
filing;  but  the  paper  book  gives  us  no  information  on  this  head  to 
enable  us  to  decide  it. 

2.  The  second  bill  is  to  the  admission  of  the  check.     From  the 
manner  in  which  the  declaration  is  framed,  it  is  not  easy  to  see  the 
relevancy  of  this  evidence  to  the  declaration,  nor  its  materiality,  un- 
less as  part  of  the  res  gestse,  and  to  make  more  probable  the  allega- 
tion of  a  subsequent  promise.     We  think  in  the  latter  point  of  view 
it  might  be  admissible. 

The  first,  second,  third,  fourth,  and  fifth  answers  of  the  court 
have  been  already  adverted  to.  In  the  sixth,  we  think  the  court 
were  right. 

It  is  proper  to  remark  that  the  declaration  is  on  its  face  defective, 
and  had  the  defendant  demurred  to  it,  it  could  not  have  been  sup- 
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ported.  But  this  the  defendant  did  not  do,  but  went  to  trial  on  the 
merits,  under  the  pleas  of  non  assumpsit  and  payment.  Neither 
has  this  defect  been  moved  in  arrest  of  judgment,  or  assigned  as 
error.  The  defendant  asked  the  court  to  charge  the  jury  to  that 
effect,  which  was  not  the  proper  mode  to  take  advantage  of  it. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Moore  against  Smith. 

A  legacy  shall  be  deemed  vested  or  contingent,  just  as  the  time  shall  appear 
to  have  been  annexed  to  the  gift  or  the  payment  of  it.  And  where  there  is  no 
separate  and  antecedent  gift,  which  is  independent  of  the  direction  and  time  for 
payment,  the  legacy  is  contingent. 

ERROR  to  the  common  pleas  of  Perry  county. 

Abraham  Miller,  administrator  of  John  Moore,  deceased,  against 
Michael  Smith  and  John  Smith,  executors  of  Michael  Smith,  de- 
ceased. This  was  an  action  of  debt  for  a  legacy,  and  brought  to 
recover  one  hundred  pounds  bequeathed  to  the  testator's  grand- 
son, John  Moore,  who  died  after  the  testator,  and  before  he  arrived 
at  the  age  of  twenty-one  years: — the  question  being  whether  the 
said  legacy  was  vested  or  contingent.  The  material  part  of  the 
testator's  will  is  as  follows: 

"As  to  such  worldly  estate  wherewith  it  hath  pleased  God 
to  bless  me,  I  give  and  dispose  thereof  as  follows:"  (Debts  and 
funeral  expenses  to  be  paid  as  soon  as  convenient,  by  his  executors. 
Two  sons  appointed  executors.  The^tract  he  lived  on  to  be  divided : 
one  part  to  Michael,  and  retain  reservation  to  widow;  200  acres, 
another  tract,  devised  to  Michael.)  "  Fourteen  acres  (described)  to 
be  conveyed  to  John  Mineger,  a  grand-son,  as  soon  as  he  arrives  at 
twenty-one,  as  convenient."  (The  residue  of  first  tract  devised  to 
go  to  his  son  John,  together  with  another  tract  of  100  acres;  another 
200  acre  tract  to  be  divided,  one-half  to  be  conveyed  to  William 
Ramsay,  the  other  half  to  his  son  John  :  special  privileges  and  be- 
quests to  his  wife  to  considerable  amount  :)4"  and  my  executors  shall 
sell  or  dispose  of  my  personal  estate  such  as  I  do  not  bequeath,  and 
out  of  the  proceeds  my  said  executors  shall  pay  unto  my  son-in-law 
Peter  DeerdoufT,  50  pounds  lawful  money  of  the  United  States,  on 
the  first  day  of  May  1822,  and  the  further  sum  of  50  pounds,  like 
money  on  the  first  day  of  May,  in  the  year  1823;  and  further  my 
said  executors  shall  pay  unto  my  daughter,  Mary  Dentsler,  30 
pounds  like  money,  on  the  1st  day  of  May  1S24,  and  the  further 
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sum  of  35  pounds  in  the  year  1829;  and  the  further  sum  of  35  pounds 
to  the  said  Mary  or  her  heirs,  in  the  year  1834. 

"  And  further,  my  said  executors  shall  pay  unto  my  daughter 
Hestina  Moore,  30  pounds  in  the  year  1825,  and  the  further  sum 
of  35  pounds  in  the  year  1830;  and  the  further  sum  of  35  pounds 
unto  the  said  Hestina  Moore  in  the  year  1835. 

"  And  -my  said  executors  shall  pay  unto  my  daughter  Sarah 
Miller,  30  pounds  like  money,  in  the  year  1826;  and  the  further  sum 
of  35  pounds  in  the  year  1831,  and  35  pounds  of  like  money  in  the 
year  1836. 

"  And  my  said  executors  shall  pay  unto  my  daughter  Elizabeth 
Miller  30  pounds  like  money,  in  the  year  1827,  and  35  pounds  in 
1832,  and  35  pounds  in  1837. 

"  And  further,  my  said  executor  shall  pay  unto  my  daughter 
Nancy  Martin,  5  pounds  in  the  year  1822,  and  the  further  sum  of 
5  pounds  yearly  and  every  year  afterwards,  until  the  residue  of  100 
pounds  be  fully  paid  unto  her  or  her  children. 

"And  further,  my  said  executors  shall  pay  unto  my  grand-son, 
John  Moore,  100  pounds  like  money,  as  soon  as  he  arrives  to  be 
21  years  of  age. 

"  And  further,  I  give  and  bequeath  unto  my  son  John,  one  of  my 
horse  creatures,  his  own  choice;  and  it  is  my  will  and  I  do  order 
that  my  said  executors  shall  pay  all  the  aforementioned  sums  of 
money  on  the  1st  day  of  May  in  each  and  every  year  before  men- 
tioned, whether  in  writing  or  in  figures,  unto  the  said  legatees  or 
their  heirs." 

"  Know  all,  &c.  that  I  Michael  Smith,  &c.  have  this  day  made 
and  published  the  foregoing  will,  to  be  my  last  will  and  testament, 
and  further  it  is  my  will,  and  I  do  hereby  empower  my  sons 
Michael  Smith  and  John  Smith,  my  executors  therein  mentioned, 
to  have  the  same  proven  and  recorded  as  a  lien  upon  all  my  tracts 
of  land,  situated  and  bounded  as  is  therein  mentioned,  and  the  said 
will  being  thus  proven  and  recorded  after  my  decease,  shall  be  a 
lien  on  the  said  tracts  of  land,  until  my  said  executors  or  their  heirs, 
executors  or  administrators,  or  assigns,  shall  have  paid  and  satisfied 
all  the  legacies  and  bequeathments  therein  mentioned;  and  the  re- 
ceipts from  the  legatees  or  their  heirs  as  is  therein  named  or  men- 
tioned for  the  payment  of  all  said  legacies  and  bequeathments,  shall 
be  a  sufficient  release  of  the  aforesaid  lien  to  my  said  executors  or 
to  their  heirs,  executors,  administrators  or  assigns.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  6th  day  of 
January  1821." 

The  court  below  (Hepburn,  president)  directed  a  judgment  for 
the  defendants. 

Reed,  for  plaintiff  in  error.  This  will  is  peculiar  in  its  terms,  and 
falls  within  the  authority  of  no  adjudicated  case.  We  rely  on  the 
intention  of  the  testator,  as  evinced  in  the  whole  scope  of  the  will, 
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and  particularly  in  the  form  and  manner  of  the  other  bequests  in  the 
will. 

It  is  manifest,  that  the  testator  computed  the  whole  amount  of 
his  estate  real  and  personal,  and  designed  to  dispose  of  the  whole 
of  it  between  the  devisees  and  the  legatees  to  divide  it. 

The  legacies  are  all  by  implication,  and  the  time  of  payment 
fixed;  and  they  are  all  given  in  the  same  form  and  words. 

The  testator  had  daughters  married,  and  had  grand-children,  and 
had  sons-in-law;  some  of  his  children  dead,  leaving  children;  some 
living;  some  of  his  sons-in-law  dead,  &c.  The  legacies,  by  the 
express  terms  of  the  will,  are  payable  out  of  the  proceeds  of  the 
personal  estate.  First,  the  executors  are  to  pay  to  his  son-in-law, 
Peter  Verdauff,  50  pounds  in  1822,  and  50  pounds  in  1823.  To 
his  daughter,  Mary  Dentlin,  in  1824,  in  1829,  and  in  1834.  Now, 
if  either  of  these  legatees  had  died  before  the  time  of  payment, 
would  their  legacies  have  lapsed?  certainly  not. 

Further,  his  executors  shall  pay  to  his  daughter  Hestena  30 
pounds  in  1825,  35  pounds  in  1830,  and  35  pounds  in  1835. 

They  shall  pay  to  his  daughter,  Jeruel  Miller,  30  pounds  in 
1826,  35  pounds  in  1831,  and  35  pounds  in  1836.  And  to  Elizabeth 
Miller  30  pounds  in  1827,  35  pounds  in  1832,  and  35  pounds  in 
1837. 

To  his  daughter  Nancy  five  pounds  a  year,  till  100  pounds  are 
paid. 

And  the  testator  continues  with  the  same  views  and  same 
thoughts  operating  on  his  mind,  and  with  the  same  intention: 

"And,  further,  my  said  executors  shall  pay  unto  my  grandson, 
John  Moore,  100  pounds,  like  lawful  money,  as  soon  as  he  arrives 
to  be  of  21  years  of  age;"  which  would  have  been  on  the  21st  of 
July  1832. 

Did  he  design  his  daughter's  children  to  go  pennyless,  if  their 
mother  or  their  father  chanced  to  die  before  the  time  assigned  for 
the  payment  of  all  or  any  portion  of  their  legacies?  and  if  not,  is 
not  the  same  design  manifested  in  the  same  words  in  his  bounty  to 
the  plaintiff? 

The  rule  of  law  is,  that  where  the  payment  of  a  legacy  is  post- 
poned, by  reason  of  the  supposed  inability  of  the  estate  to  pay,  it  is 
vested.  See  1  Rop.  on  Leg.  436.  So  where  a  design  is  indicated 
by  the  testator  that  he  intended  to  divide  his  estate  between  the 
devisees  and  legatees  in  a  particular  way,  the  legacies  are  vested. 
1  Rop.  441;  1  Bro.  C.  C.  123.  This  intent  is  perfectly  plain 
throughout  the  will. 

Besides,  in  the  conclusion  of  the  first  part  of  the  will,  he  directs 
that  all  the  afore  mentioned  sums  of  money  shall  be  paid  "  unto 
the  said  legatees,  or  their  heirs." 

By  the  supplemental  part  of  the  will,  he  makes  the  legacies  a 
present  lien  upon  all  his  lands,  though  he  had  directed  them  to  be 
paid  out  of  the  proceeds  of  his  personal  estate;  and  that  lien  is  not 
ix. — 2  K 
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to  be  released  or  discharged  but  by  payment.  The  receipts  of  the 
legatees  "  or  their  heirs,"  for  the  payment  of  all  the  legacies,  is 
alone  contemplated  by  the  testator,  as  releasing  the  land. 

By  the  death  of  a  legatee,  if  the  legacy  be  lapsed,  the  devisees 
alone  would  be  benefitted.  This  was  clearly  not  the  purpose  of 
the  testator.  Lord  Eldon  says  he  would  struggle  against  the  con- 
struction that  the  legacy  is  not  vested.  6  Ves.  541.  The  bequest 
is  not  to  be  defeated  but  upon  the  clear  intention  of  the  testator. 
11  Vez.  497. 

There  is  no  residuary  bequest — no  provision  for  any  lapse;  the 
event  was  not  contemplated. 

There  is  a  present  bequest  by  implication,  in  all  the  cases,  to  all 
ihe  legatees,  to  be  paid  in  future,  all  the  different  times  being  fixed. 
None  of  them  in  terms,  are  payable  on  any  contingency — no  if — 
or  in  case — or  provided.  The  amount  is  contemplated  as  falling 
due,  and  the  time  of  payment  is  only  postponed,  or  provided  for. 
There  is  no  uncertain  event — no  contingency,  that  might  or  might 
not  happen.  And  this,  in  the  books,  is  said  to  indicate  that  the 
legacy  is  vested.  1  Roper  381.  If  the  legacy  was  made  a  present 
lien,  it  must  be  considered  a  present  debt.  If  the  debt  is  present, 
and  payment  only  postponed,  judgment  should  be  rendered  in 
favour  of  plaintiffs. 

Interest  is  a  matter  of  course,  if  the  legacy  was  vested,  from  the 
time  it  was  payable.  Dawes  v.  Levan,  4  Mass.  Rep.  218. 

All  the  other  legacies  in  the  will,  we  think,  are  clearly  vested  by 
necessary  implication,  from  a  consideration  of  their  situation  and 
circumstances.  It  would  be  cruelty  to  their  offspring  to  decide 
otherwise.  If  that  is  fixed,  then  a  legacy  in  the  same  will,  out  of 
the  same  fund,  to  an  infant  grand-child,  and  in  the  very  same 
•words,  and  under  the  same  circumstances,  cannot  be  lapsed. 

We  ask  that  judgment  be  reversed,  and  entered  for  the  plaintiff, 
for  the  sum  stipulated  in  the  special  verdict,  and  with  interest  from 
the  1st  of  July  1832. 

Watts,  for  defendant  in  error. 

When  the  age  of  the  legatee  is  annexed  to  the  gift,  and  not  to 
the  time  of  payment  and  the  legatee  dies  before  the  happening  of 
the  event,  the  bequest  is  contingent  and  lapses.  1  Roper  on  Leg. 
383;  2  Sim.  Sf  Stuart  490.  This  case  is  directly  in  point;  it  was 
a  legacy  "to  A  as  soon  as  she  attains  twenty-one,  with  interest;" 
and  it  was  held  to  be  contingent,  and  lapsed  upon  the  death  of  the 
legatee  before  the  time  arrived.  See  also  2  Sulk.  415;  1  Eq.  Cas. 
Jib.  295;  Peake  6;  3  Pr.  Wms.  20;  2  Wms.  on  Ex'rs  776. 

It  does  not  appear  to  have  been  the  intention  of  the  testator  that 
the  legacy  to  John  Moore  should  be  paid  at  all  events,  for  the  lan- 
guage of  the  bequest  to  him  is  different  from  that  of  any  other  be- 
quest to  his  children;  the  legacies  to  all  the  others  are  undoubtedly 
vested,  as  the  time  is  annexed  to  the  payment  and  not  to  the  gift. 
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The  testator  devises  to  his  sons,  John  and  Michael,  his  real  es- 
tate, and  charges  it  with  the  payment  of  the  legacies,  and  the  claim 
now  made,  if  recoverable,  will  be  out  of  the  real  estate  devised,  as 
is  found  by  the  special  verdict. 

When  a  legacy  is  charged  upon  land,  the  construction  of  the  be- 
quest will  be  the  more  readily  made  in  favour  of  the  inheritance. 
There  is  nothing,  therefore,  in  the  argument  that  there  is  no  re- 
siduary clause  which  provides  for  the  case  of  a  lapsed  legacy.  The 
testator  knew,  that,  if  John  Moore  died  before  twenty-one,  it 
would  be  in  relief  of  his  own  sons,  to  whom  he  devised  his  land,  he 
having  given  to  his  other  children  all  he  intended  they  should  have. 
2  Williams  on  Ex'rs  779. 

The  circumstance  that  the  testator,  by  the  last  clause  of  his  will, 
directed  all  the  legacies  to  be  paid  "on  the  1st  day  of  May  in  each 
and  every  year  before  mentioned,"  &c.,  cannot  give  any  additional 
claim  to  the  plaintiff,  because  it  is  not  certainly  applicable  to  the 
clause  giving  the  legacy  to  John  Moore,  but  to  the  other  legacies, 
payable  in  the  different  years  mentioned,  and  because  he  had  fixed 
other  circumstances  and  another  time  under  and  when  his  legacy 
was  to  be  paid.  And  the  same  remarks  are  applicable  to  the  inter- 
pretation of  the  codicil:  it  operated  upon  the  vested  legacies  to  his 
children,  and  not  upon  the  legacy  in  question.  But  even  if  it  did,  it 
would  not  operate  to  give  a  diiferent  character  to  the  legacy.  If 
the  legacy  was  contingent,  and  would  lapse  in  case  of  the  death  of 
the  legatee,  the  fact  that  the  testator  Secured  its  payment,  in  the 
event  that  it  should  be  payable  at  all,  would  not  seem  to  change 
the  character  of  the  bequest.  And  inasmuch  as  the  words  "  the 
receipts  of  the  legatees  and  their  heirs,"  &c.,  are  certainly  applica- 
ble to  the  vested  legacies,  there  is  no  reason  that  there  should  be 
given  to  them  the  strained  interpretation  of  applying  them,  to  give 
a  character  to  a  bequest  not  intended  to  be  embraced. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  ruling  principle  of  a  case  like  this  is,  that 
where  there  is  no  separate  and  antecedent  gift  which  is  indepen- 
dent of  the  direction  and  time  for  payment,  the  legacy  is  contingent; 
and  it  seems  to  be  as  well  founded  in  reason,  as  rules  of  interpreta- 
tion usually  are.  Where  a  gift  is  only  implied  from  a  direction  to 
pay,  it  is  necessarily  inseparable  from  the  direction,  and  must  par- 
take of  its  quality;  insomuch  that  if  the  one  is  future  and  contin- 
gent, so  must  the  other  be.  The  implication  of  the  one  is  an  ac- 
cessory of  the  other,  and  it  consequently  follows  the  nature  of  its 
principal;  whence  it  results  that  there  can  be  no  separate  and  in- 
dependent legacy  which  is  not  given  in  express  terms.  The  bequest, 
in  this  instance,  is  destitute  of  any  expression  separately  indicative 
of  an  intent  to  give.  "  And  further,"  says  the  testator,  "  my  exe- 
cutors shall  pay  unto  my  grandson,  John  Moore,  100  pounds  like 
money,  as  soon  as  he  arrives  to  be  twenty-one  years  of  age;"  from 
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which,  though  it  is  not  directly  expressed,  it  must  be  inferred  that 
a  gift  was  intended,  but  subject  to  the  contingency  that  the  donee 
be  living  at  the  day  of  payment  to  receive  it.  There  is  no  case 
exactly  in  point  as  to  circumstances;  but,  in  Balsford  v.  Kebbel,  3 
Ves.  363,  the  principle  is  asserted  in  so  many  words.  A  testatrix, 
who  bequeathed  the  produce  of  certain  bank  annuities  betwixt  her 
death  and  the  arrival  of  the  legatee  at  the  age  of  thirty-two,  di- 
rected her  executors  to  transfer  the  annuities  to  him  at  that  period; 
and  it  was  held  that  the  dividends  were  a  distinct  subject  of  be- 
quest, and  that  there  was  no  gift  of  the  annuities  but  in  the  direc- 
tion to  pay,  which  attached  itself  to  his  person  only  at  a  particular 
age;  consequently  that  the  bequest  of  the  annuities  was  contingent. 
In  Mackel  v.  Winter,  Ibid.  543,  it  was  said  that  the  distinction 
betwixt  even  prospective  payment  and  a  present  gift,  however 
signified,  is  an  arbitrary  one,  unfounded  in  any  legitimate  prin- 
ciple of  interpretation,  and  destitute  of  any  peculiar  claim  to  re- 
spect; and  that,  though  it  has  been  followed  as  to  legacies,  it  has 
never  been  extended  to  real  estate.  It  was  borrowed,  however, 
from  the  ecclesiastical  courts,  for  purposes  of  convenience  if  not  of 
necessity.  It  is  a  guide  to  certainty  of  result,  where  it  is  necessary, 
to  choose  betwixt  suppositions  intents  in  cases  where  it  is  nearly 
certain  that  there  was  no  intent  at  all ;  and  it,  therefore,  frustrates 
the  testator's  purpose  as  seldom  as  any  other  which  could  be  em- 
ployed. But  the  general  rule,  that  the  legacy  shall  be  deemed 
vested  or  contingent  just  as  the  time  shall  appear  to  have  been  an- 
nexed to  the  gift  or  the  payment  of  it,  as  well  as  the  particular  rule 
of  interpretation  to  determine  whether  it  was  annexed  to  the  one 
or  the  other,  is  established  beyond  controversy;  and  by  an  applica- 
tion of  them  to  the  case  in  hand,  we  find  that  the  legacy  was  not 
vested  in  the  legatee's  minority. 
Judgment  affirmed. 


Hollenbaugh  against  Morrison. 

A  vendee  who  stipulates  for  a  good  title  is  not  bound  to  accept  an  imperfect 
one;  and  evidence  tending  to  show  that  he  made  the  purchase  for  an  improper 
and  dishonest  purpose,  will  not  have  the  effect  of  compelling  him  to  accept  the 
title  and  pay  the  money,  unless  the  vendor  has  complied  with  his  contract  re- 
specting the  title. 

ERROR  to  the  common  pleas  of  Perry  county, 
This  was  an  action  of  debt  by  Isaac  Hollenbaugh  and  others, 
heirs  of  John  Hollenbaugh,  deceased,  against  John  Morrison,  on  a 
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bond,  dated  the  3d  of  May  1834,  payable  the  1st  of  April  1835,  for 
266  dollars  and  67  cents. 

The  defence  was,  that  the  bond  was  given  in  part  consideration 
of  a  tract  of  land,  which  the  plaintiffs  covenanted  to  convey  to  the 
defendants  in  fee  simple  clear  of  incumbrances.  To  maintain 
which,  the  defendants  gave  in  evidence  the  agreement  of  sale,  and 
which  was  signed  by  all  the  plaintiffs,  one  of  whom  was  Rebecca 
Hollenbaugh,  by  her  guardian,  Daniel  Wentz. 

The  plaintiffs  then  offered  in  evidence  a  proceeding  in  partition 
in  the  orphans'  court,  under  the  intestate  laws,  by  which  the  land 
was  taken  at  the  valuation  by  John  Hollenbaugh,  one  of  the  sons, 
who  entered  into  recognizances  for  the  payment  of  the  shares  of  the 
other  heirs,  together  with  releases  of  the  widow  and  all  the  heirs 
to  John  Hollenbaugh  of  their  recognizances. 

To  this  evidence  the  defendant  objected,  on  the  ground  that  the 
proceedings  in  the  orphans'  court  were  void  for  want  of  jurisdiction, 
John  Hollenbaugh,  deceased,  having  made  a  will,  which  was  duly 
proved;  and,  to  support  the  objection,  the  will  was  given  in  evi- 
dence, by  which  the  testator  directed  his  executors  to  rent  the  land 
during  the  lifetime  of  the  widow,  and,  after  her  death,  to  sell  the 
same,  and  divide  the  proceeds  equally  among  his  children.  The 
widow  is  yet  alive. 

The  plaintiffs  then  called  witnesses  to  show,  by  the  declarations 
of  John  Morrison,  that  he  had  entered  into  the  agreement  to  pur- 
chase the  land  for  the  purpose  of  annoying  a  person  who  owned  the 
adjoining  land,  by  diverting  a  certain  water  course  —  that  he  would 
baffle  the  heirs  out  of  their  money  as  long  as  he  could,  &c. 

The  plaintiffs  then  again  offered  in  evidence  the  proceedings  in 
the  orphans'  court,  together  with  the  releases  of  the  heirs,  and  also 
a  deed  from  the  executors  named  in  the  will  to  the  defendant. 

To  which  the  defendant  objected,  and  the  court  sustained  the  ob- 
jection, and  overruled  the  evidence. 

The  court  below  (Hepburn,  president)  directed  the  jury  that  the 
title  offered  was  not  such  as  the  defendant  had  a  right  to  expect 
under  his  agreement,  and  to  find  a  verdict  for  him. 

^Alexander,  for  plaintiffs  in  error,  cited  7  Serg.  Sf  Rawle  63;  Sir. 
Purd.  Dig.  669,  sect.  10. 


Wafts,  for  defendant  in  error,  cited  8  Serg.  4*  Rawle  299;  3 
Raivle  400. 

The  opinion  of  the  court  was  delivered  by 

ROGERS  J.  —  By  the  conditions  of  sale,  the  purchaser  was  only 
bound  to  pay  the  purchase-money,  when  he  received  a  title  clear 
of  incurnbrarice.  Have  the  plaintiffs  tendered  such  a  title,  or  is  it 
now  in  their  power  to  give  such  a  title,  as  is  stipulated  in  the  agree- 
ment? It  is  very  evident  that  in  every  essential  point  the  plaintiffs 
ix.  —  2  K* 
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have  entirely  failed.  At  a  very  early  day,  the  defendant  made  objec- 
tions to  the  title,  and,  for  the  purpose  of  removing  them,  the  parties 
resorted  to  the  expedient  of  a  sale,  under  an  order  of  the  orphans' 
court.  And  this  would  have  been  satisfactory,  had  it  not  subse- 
quently appeared  that  John  Hollenbaugh,  from  whom  the  plaintiffs 
derive  title,  left  a  will,  which  has  been  duly  proved.  In  the  will 
he  authorizes  his  executors  to  rent  the  land  till  the  death  of  the 
widow,  with  authority,  after  her  death,  to  sell,  and  divide  the 
money  among  his  children.  On  the  production  of  the  will  at  the 
trial,  it  was  clear  that  the  title  derived  from  the  orphans'  court  sale 
was  bad,  for  the  orphans'  court  has  jurisdiction  over  the  matter  in 
cases  of  intestacy  only.  But  a  title  from  the  widow  and  heirs 
would  be  good,  and  this  the  plaintiffs  procured  and  tendered  in  part, 
but,  in  consequence  of  the  minority  of  some  or  at  least  one  of  the 
heirs,  the  title  quoad  remains  imperfect.  The  court  were  then 
right  in  ruling  that  this  was  an  insurmountable  objection  to  a 
recovery,  arid  that  it  would  be  idle  to  receive  testimony  which 
would  not  avail  the  plaintiff.  But  it  is  said  that  the  defendant  has 
been  guilty  of  trick,  artifice  and  fraud,  in  purchasing  the  property 
for  a  dishonest  purpose;  but  of  this  we  see  little,  if  any,  evidence. 
Morrison  has,  at  all  times,  insisted  (and  this  surely  is  not  very 
unreasonable)  that  the  plaintiffs  should  fulfil  their  part  of  the  con- 
tract, before  they  undertook  to  exact  performance  from  him.  There 
is  nothing  that  appears  on  the  record  which  convinces  me,  that, 
if  the  plaintiffs  had  been  in  a  condition  to  perform  their  part  of  the 
contract,  any  delay  would  have  occurred  in  the  payment  of  the 
purchase-money.  Idle,  loose  declarations,  perhaps  misrepresented, 
or,  at  any  rate,  imperfectly  understood,  are  a  very  unsafe  reason  for 
compelling  a  man  to  take  an  imperfect  title,  contrary  to  the  agree- 
ment. It  must  be  remarked  that  here  the  defect  is  not  such  as  will 
admit  of  compensation  in  damages. 
Judgment  affirmed. 


Mark  against  Mark. 

It  is  erroneous  to  join  in  an  action  of  partition  one  who  has  not  a  freehold  in 
the  land  which  is  the  subject  of  the  action. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

George  Mark  against  John  J.  Mark  and  Harriet  Mark  and  E. 
L.  Bendedict,  and  William  Culbertson,  executors  of  Christopher 
Mark,  deceased,  and  testamentary  guardians  of  John  J.  Mark. 
Action  of  partition. 
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Christopher  Mark  died  seised  of  the  land  which  was  the  subject 
of  this  action  having  first  made  his  will  by  which  he  thus  disposed 
of  his  estate: — 

"  I  will  and  bequeath  to  my  executors,  all  my  estate  both  real 
and  personal  for  the  purpose  of  paying  my  debts  and  supporting 
my  family,  giving  to  them  full  power  and  authority  to  sell  the 
whole  or  any  part  of  my  said  estate  for  the  purpose  aforesaid.  I 
vest  my  executors  with  authority  to  use  their  discretion  as  to  the 
time  and  manner  of  disposing  of  my  estate  for  the  purposes  above 
mentioned.  It  is  my  will  that  after  my  debts  are  paid,  the  residue 
of  my  estate  whether  sold  or  unsold  be  applied  by  my  executors, 
to  the  maintenance  of  my  wife,  and  to  the  maintenance  and  educa- 
tion of  my  children,  until  the  youngest  or  the  youngest  survivor  of 
them  arrives  at  the  age  of  twenty-one  years,  and  what  shall  then 
remain  of  my  estate  to  be  distributed  according  to  the  intestate  laws 
of  Pennsylvania  in  the  same  manner  as  if  no  will  had  been  made 
by  me.  But  should  my  children  all  die  before  they  arrive  at  the 
age  of  twenty-one  years,  then  the  distribution  to  be  made  as  afore- 
said; and  should  my  wife  marry  before  my  youngest  child,  or  the 
youngest  survivor  of  my  children  arrives  at  the  age  of  twenty-one 
years — then,  or  as  soon  thereafter  as  practicable,  the  said  distribu- 
tion to  take  place  in  manner  aforesaid.  I  nominate  and  appoint 
Eliphalet  L.  Benedict  and  William  Gulbertson  of  Lewistown  to  be 
the  executors  of  this  my  last  will  and  testament." 

The  court  below  (Burnside,  president)  instructed  the  jury  that 
the  action  could  not  be  maintained,  because  the  widow  was  made 
a  party  to  it. 

«/?.  S.  Wilson,  for  plaintiff  in  error,  cited  4  Wash.  C.  C.  Rep. 
218. 

Benedict,  contra,  cited  7  Watts  205. 

PER  CURIAM. — On  the  pleadings,  the  joinder  of  the  widow  was 
certainly  a  ground  of  decisive  objection;  but  the  joinder  of  the  exe- 
cutors also,  to  which  no  exception  seems  to  have  been  taken,  was 
equally  erroneous.  Neither  she,  nor  they,  had  a  freehold  in  the 
land;  nor  was  either  competent  to  take  a  share  of  it  by  the  parti- 
tion. Why  then  join  them  to  be  idle  spectators  of  a  contest  in  which 
they  could  not  take  an  active  part?  The  widow  was  indeed  en- 
titled to  interest  in  a  third  of  the  valuation,  charged  on  the  land, 
but  she  was  entitled  to  no  part  of  the  land  itself.  The  testator  de- 
vised the  estate  to  his  executors  with  power  to  sell  for  payment  of 
debts  and  maintenance  of  the  widow  and  children  till  the  youngest 
should  come  of  age,  when  what  remained  of  it,  sold  or  unsold,  was 
to  be  distributed  in  the  proportions  directed  by  the  intestate  laws, 
as  if  no  will  had  been  made.  When  that  period  arrived,  the  trust 
was  at  an  end,  and  the  estate  reverted  to  the  children  who,  by 
force  of  the  will,  acquired  the  legal  title.  Had  the  executors  even 


412  SUPREME  COURT  [Harrisburg 

[Mark  v.  Mark.] 

retained  it,  they  could  not  have  legitimately  been  actors  in  a  pro- 
ceeding like  this,  because,  having  no  legitimate  interest  in  the  sub- 
ject of  it,  they  could  not  have  claimed  a  share.  But  the  very  action 
is  founded  on  a  supposition  that  their  title  has  been  divested;  for 
while  the  trust  existed,  the  children  had  no  title  which  could  be- 
come a  subject  of  action  among  each  other,  or  with  any  one  else. 
The  difficulty  supposed  to  have  been  presented  by  the  joinder  of 
the  testator's  minor  son,  if  it  were  material,  would  be  disposed  of 
by  the  statute  of  1807,  which  expressly  authorises  such  a  thing; 
and  it  is  not  the  least  remarkable  circumstance,  in  this  strange  case, 
that  such  a  point  should  have  been  mooted. 
Judgment  affirmed. 


Henry  against  Horstick. 

A  purchaser  of  real  estate  sold  by  an  order  of  the  orphans'  court  in  a  proceed- 
ing in  partition  by  an  administrator,  having  been  compelled  to  pay  a  tax  which 
had  been  assessed  before  he  purchased,  can  not  recover  the  same  back  from  the 
administrator. 

Semble,  that  the  heirs  to  whom  the  land  passed  by  descent,  and  who  were  the 
owners  of  it  at  the  time  of  the  assessment,  are  personally  liable. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

John  Horstick  against  Christian  Henry,  surviving  administrator 
of  George  Henry,  deceased.  This  case  was  brought  into  the  court 
of  common  pleas  by  appeal  from  the  judgment  of  a  justice  of  the 
peace,  and  the  following  case  was  stated  as  a  special  verdict: — 

George  Henry  died  intestate  on  the  28th  of  July,  1S30,  seised  of  a 
plantation  and  tract  of  land,  situate  in  Derry  township,  Dauphin 
county. 

On  the  10th  of  June,  1831,  John  Henry,  one  of  the  administra- 
tors, &c.,  of  the  deceased,  paid  to  Christian  Foltz.  the  collector,  the 
county-tax  assessed  upon  it  and  then  due. 

Prior  to  the  6th  of  December,  1831,  the  real  estate,  of  which 
George  Henry  died  seised  as  aforesaid  was  valued  and  appraised 
by  an  inquest  held  for  the  purpose  on  the  day  the  inquisition  was 
confirmed,  and  all  the  heirs  refused  to  accept  it  at  the  valuation, 
and  an  order  was  issued  to  the  administrators  to  sell  the  same  who 
gave  security. 

On  the  31st  of  January  1832,  they  reported  to  the  orphans'  court 
of  Dauphin  county  that  the  premises  remained  unsold,  whereupon 
that  court  issued  their  alias  order  to  the  administrators  of  the  de- 
ceased to  make  sale  of  the  real  estate  on  the  3d  day  of  March  then 
next. 
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Which  sale  accordingly  took  place,  and  John  Horstick  became 
the  purchaser.  The  sale  was  confirmed  upon  the  1st  of  May 
1832,  and  the  deed  executed  by  the  administrators  to  him  on  the 
15th  of  June  1832.  A  state  tax  of  two  dollars  and  sixty-four  cents, 
and  a  county  tax  of  twelve  dollars  and  eighty-one  cents  was  as- 
sessed on  the  premises  in  the  winter  of  1832,  in  the  latter  end  of 
January  as  the  assessor  thought.  The  notice  of  the  assessment  and 
appeal  was  as  follows: 

"Mr.  George  Henry's  estate.  SIR: — Take  notice  that  your 
county-tax  for  the  present  year  is  twelve  dollars  and  eighty-one 
cents,  being  at  the  rate  of  forty-eight  cents  to  the  one  hundred 
dollars.  An  appeal  will  be  held  at  the  house  of  Martin  Hocker, 
on  the  8th  day  of  March  next.  CHRISTIAN  FOLTZ,  Assessor. 

"Deny  Township,  February  7th  1832." 

The  precept  of  the  triennial  assessment  was  issued  by  the  com- 
missioners on  the  9th  day  of  November  1831,  and  the  assessments 
having  been  made  by  the  assessor  and  assistant  assessors  were 
returned  to  the  commissioner's  office  of  Dauphin  county;  on  the 
receipt  of  which  the  commissioners  proceeded  to  quota  the  town- 
ship, and  on  the  7th  day  of  February  1832,  they  caused  transcripts 
of  the  assessments  of  Deny  township  to  be  made  out  and  transmit- 
ted by  their  clerk  to  the  township  assessor,  who  thereupon  gave 
the  notice,  of  which  the  foregoing  is  a  copy  to  John  Henry,  one  of 
the  administrators  of  George  Henry,  deceased. 

The  assessment  was  in  the  name  of  George  Henry,  deceased,  no 
alteration  having  been  made  at  the  appeal.  The  commissioners 
appointed  Christian  Foltz  collector  of  Derry  township,  to  whom  on 
the  1st  day  of  April  1832,  the  commissioners  issued  their  warrant 
with  the  duplicate  for  the  collection  of  the  taxes  assessed.  Mr. 
Foltz,  the  collector,  called  upon  John  Henry,  one  of  the  administra- 
tors of  George  Henry,  and  demanded  the  taxes.  He  refused  to  pay 
it,  saying  they  had  sold  the  land  to  John  Horstick,  and  he  had  to 
pay  the  tax.  He  then  went  to  Horstick,  and  told  him  what  Henry 
said.  He  said  he  would  not  pay  it,  and  directed  Mr.  Foltz  to  go  to 
John  Henry.  He  called  on  Henry  again  who  refused  to  pay  it. 
He  then  saw  Horstick  and  informed  him  what  Henry  said,  declar- 
ing that  he  (Foltz)  must  go  according  to  law  to  collect  it.  (iHe  then 
went  to  the  commissioners  at  Harrisburg  for  directions,  and  in  pur- 
suance of  their  instructions,  he  again  called  on  Horstick  for  the  tax, 
declaring  that  he  would  distrain  and  sell  his  goods,  if  the  tax  was 
not  paid.  Mr  Horstick  then  paid  him  the  tax,  declaring  at  the 
time  that  he  would  try  and  get  it  of  Mr  Henry  again,1  The  plain- 
tiff having  then  paid  the  taxes  amounting  to  fifteen  dollars  and 
forty-five  cents,  sued  the  administrators  before  a  justice  of  the  peace 
for  the  amount,  and  the  case  comes  up  by  appeal  from  his  judgment. 

Since  the  appeal  John  Henry,  one  of  the  administrators,  has  died, 
and  his  death  had  been  suggested  upon  the  record.  If  on  all  the 
facts  the  plaintiff  is  entitled  to  recover,  judgment  is  to  be  entered 


414  SUPREME  COURT  [Harrisburg 

[Henry  v.  Ilorstick.J 

for  the  amount  so  paid  with  interest  and  costs.     If  not,  then  judg- 
ment to  be  entered  for  defendant. 

The  court  below  rendered  a  judgment  for  the  plaintiff  for  the 
amount  of  his  claim. 

Herman  Jllricks  and  Weidman,  for  plaintiff  in  error,  cited  12 
Serg.  Sf  Rawle  300;  9  Serg.  $  Rawle  114;  1  Watts  506;  3  Watts 
328;  1  Esp.  Dig.  98;  17  Serg.  $  Rawle  392;  8  Watts  214;  11  Serg. 
§>  Rawle  441;  3  Penn.  Rep.  185;  8  Serg.  fy  Rawle  347. 

Kline,  for  defendant  in  error,  cited  2  Watts  422;  10  Serg.  fy 
Rawle  254;  1  Harr.  Dig.  153;  3  Watts  222;  9  Serg.  &><  Rawle  109; 
2  Watts  222. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — We  concur  in  the  opinion  expressed  by  the  court 
below,  that  the  goods  of  the  plaintiff  there  found  upon  the  land, 
he  being  the  tenant  in  possession  of  it,  were  liable  to  be  distrained 
on  for  the  taxes  assessed  thereon  before  he  took  possession  or  be- 
came the  owner  of  it.  The  act  of  assembly,  passed  in  relation 
thereto,  will,  we  think,  admit  of  a  construction  which  would  autho- 
rize a  distress  of  the  goods  of  the  party  in  possession  of  the  land  in 
such  case;  and  the  act  being,  in  this  respect,  remedial,  ought  there- 
fore to  be  construed  literally,  in  order  to  make  the  remedy  provided 
by  it  effectual  in  all  cases.  'This  being  the  case,  the  payment  of 
the  taxes  by  the  plaintiff  below  cannot,  with  propriety,  be  deemed 
voluntary.)  He  was  placed  in  a  situation  that  left  him  no  alterna- 
tive, but  either  to  pay  the  taxes  or  to  suffer  his  goods  to  be  dis- 
!  trained  and  sold  for  the  purpose  of  satisfying  them.  j)To  require 
that  he  should  submit  to  the  latter  before  he  should  bepermitted  to 
claim  to  be  reimbursed,  would  be  altogether  unreasonable  and  un- 
just, because  it  would  only  be  accumulating  costs  and  expenses 
most  unnecessarily,  seeing  he  could  not  avoid  the  payment,  nor  yet 
afford  the  least  benefit  to  any  one  by  doing  so,  unless  it  were  the 
officers  of  the  lawyj  But  in  the  opinion  of  the  court  below,  that  the 
defendant  there  was  liable  to  reimburse  the  plaintiff  the  amount 
paid  by  him,  in  discharge  of  the  taxes  assessed,  we  cannot  concur. 
It  is  admitted,  and  correctly  too,  that  they  were  not  a  charge  upon 
the  land;  neither  were  they  a  charge  against  any  person  or  persons 
except  the  owner  or  owners  of  it.  It  does  not  appear,  however, 
from  the  case  as  stated,  that  the  defendant  below  was  the  owner  or 
had  any  interest  in  the  land  at  the  time  the  taxes  were  assessed. 
He  appears  to  have  been  merely  one  of  the  administrators  of  a  for- 
mer owner  of  it,  who  died  seised  thereof  some  seventeen  months 
or  more  before  the  taxes  were  assessed.  It  seems  that  he  died 
intestate,  when  the  land  passed  to  his  heirs  by  descent,  and  they, 
as  it  appears,  were  the  owners  of  it  at  the  time  it  was  assessed,  and 
until  it  was  sold  to  the  plaintiff  below.  As  owners  of  the  land,  I 
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am  rather  inclined  to  think,  the  heirs  were  personally  liable  to  pay 
the  taxes,  though  the  assessment  appears  to  be  very  defective,  in 
not  designating  the  heirs  either  eo  nomine  or  nominatim  as  owners 
of  it,  but  in  these  words,  "Mr  George  Henry's  estate,"  which  pro- 
bably would  be  thought  by  many  as  showing  that  the  land  was 
the  property  of  George  Henry,  and  that  he  was  in  full  life  at  the 
time.  This,  however,  the  case  shows  was  not  the  fact.  Although 
the  taxes  were  not  a  charge  upon  the  land,  yet  it  is  said  that  the 
payment  of  them  appertained  to  the  trust  committed  to  the  admi- 
nistrators, under  the  authority  conferred  upon  them  by  the  order  of 
the  orphans'  court,  to  sell  the  land.  Now  it  is  manifest,  that  their 
trust  extended  no  further  than  the  execution  of  the  purpose  for 
which  the  order  giving  them  the  authority  to  sell  the  land  was 
made.  It  is  certain  that  the  object  and  design  of  the  order  of  sale 
was  merely  to  make  partition  of  the  estate  among  the  heirs  and 
those  interested  in  it,  according  to  their  respective  rights  and  por- 
tions therein.  The  land  itself  not  being  susceptible  of  partition 
among  the  heirs  without  injuring  the  value  of  it,  was  therefore 
appraised  and  valued;  but  no  one  of  the  heirs  being  willing  to  take 
it  at  the  appraisement,  an  order  was,  therefore,  made  by  the  court, 
at  their  instance,  authorising  the  administrators  of  their  ancestor  to 
sell  it.  And  for  what  purpose?  let  me  ask.  Clearly  for  the  pur- 
pose of  converting  it  into  money;  and,  after  defraying  all  the  costs 
and  charges  attending  the  proceeding  and  sale  out  of  the  money, 
of  distributing  the  residue  among  the  heirs,  according  to  their 
respective  interests  therein.  The  money  after  the  sale  becomes  a 
substitute  for  the  land,  and,  instead  of  the  land,  it  is  to  be  parted  and 
divided  among  the  heirs  in  the  same  proportions  that  the  land  itself 
would  have  been,  had  it  been  practicable,  without  injuring  the 
value  of  it,  to  have  done  so.  The  taxes  in  this  case  could,  at  most, 
only  have  been  considered  as  a  personal  charge  against  the  heirs. 
Then,  upon  what  principles  can  it  be  sustained,  that  the  adminis- 
trators were  bound  to  pay  the  individual  debts,  or  the  joint  debts 
owing  by  the  heirs,  which  were  in  no  wise  a  charge  upon  the  land? 
Il  was  clearly  not  their  business  to  know,  nor  to  inquire  whether 
or  not  the  heirs  were  indebted,  and  if  they  were,  to  pay  their  debts 
so  far  as  their  respective  portions  of  the  money  might  enable  the 
administrators  to  do  so.  In  doing  so  they  would  clearly  have  trans- 
cended their  authority  and  rendered  themselves  liable  to  pay  the 
heirs  out  of  their  own  funds.  I  wish  now  to  be  understood  as 
speaking  of  debts  against  the  heirs,  which  were  not  a  charge  against 
the  land.  And  why  taxes,  owing  by  the  heirs,  not  a  charge  upon 
the  land,  but  against  the  heirs  themselves  personally,  should  be 
looked  after  and  paid  by  the  administrators,  when  it  would  be  con- 
sidered a  breach  of  trust  on  their  part,  to  pay,  with  the  money,  any 
other  debts  of  the  heirs,  chargeable  only  against  them  personally,  I 
am  unable  to  discover.  The  taxes  are  no  part  of  the  expenses 
attending  the  execution  of  the  trust  or  the  authority  committed  to 
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the  administrators  in  such  case,  and  cannot  be  brought  in  and  paid 
under  that  head;  nor  can  I  perceive  that  they  have  any  connection 
with  the  discharge  of  the  duty  imposed  upon  the  administrators  by 
the  decree  of  the  court,  made  for  the  sale  of  the  land.  If  the  defen- 
dants below  were  heirs  at  law  also  of  their  intestate,  and  they  had 
been  sued  by  the  plaintiff  in  this  action  as  the  owners  of  the  land 
at  the  time  of  the  assessment,  it  may  be  that  he  would  have  been 
entitled  to  recover.  But  the  case  does  not  show  that  they  were  the 
owners,  or  even  part  owners,  or  tenants  in  common  with  others,  of 
the  land,  and  consequently  upon  this  ground,  it  would  seem,  the 
claim  of  the  plaintiff  was  not,  and,  perhaps,  with  truth  could  not 
have  been  made.  We,  therefore,  are  of  opinion  that  the  plaintiff 
below  is  not  entitled  to  recover  in  this  action;  and,  therefore,  reverse 
the  judgment  rendered  in  his  favour. 
Judgment  reversed. 


Case  of  Hummel  and  Bishoff. 

The  supreme  court  possesses  a  superintending  jurisdiction  over  the  proceed- 
ings of  the  court  of  common  pleas  to  punish  for  contempt;  and  a  writ  ofcertiorari 
is  the  appropriate  mode  of  bringing  the  matter  before  this  court. 

County  commissioners  are  "  officers"  within  the  meaning  of  the  act  of  the 
16th  of  June  1836,  restricting  the  powers  of  the  several  courts  to  issue  attach- 
ments and  to  inflict  summary  punishments  for  contempts  of  court. 

That  interrogatories  be  administered  to  a  person  charged  with  a  contempt  of 
court,  is  not  an  indispensable  part  of  the  proceeding. 

WRIT  of  error  to  the  court  of  common  pleas  of  Dauphin 
county,  to  remove  their  record  in  a  certain  proceeding  against 
David  Hummel  and  John  Bishoff,  commissioners  of  Daupb.in 
county,  for  a  contempt,  under  the  following  circumstances: — 

At  August  sessions,  1839,  of  the  court  of  quarter  sessions  of 
Dauphin  county,  the  court  sustained  a  challenge  to  the  array  of 
grand  and  petit  jurors,  in  consequence  of  a  failure  by  the  sheriff 
and  commissioners  of  the  county  to  make  the  selection  of  jurors 
for  the  service  of  the  year  1839,  in  the  manner  directed  by  law. 
In  noticing  the  irregularities  which  characterized  the  selection,  the 
court,  in  giving  their  opinion  on  that  occasion,  observed:  "It 
appears  to  the  court  in  the  present  case,  that  the  following  irregu- 
larities occurred  in  making  the  selection  of  jurors  for  the  service  of 
the  year  1839. 

"  1.  The  act  of  assembly  requires  that  the  sheriff  and  commis- 
missioners,  under  the  oath  which  it  prescribes,  shall  every  year 
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select  from  the  taxable  inhabitants  a  sufficient  number  of  sober, 
intelligent  and  judicious  persons  to  serve  as  jurors  of  the  several 
courts  of  such  counties  for  the  ensuing  year,  and  that  sufficient 
number  is  to  be  so  regulated,  that  at  the  end  of  the  year  there 
shall  remain  in  each  wheel  as  near  as  may  be  the  number  of 
names  requisite  to  compose  the  panels  of  jurors  for  one  court  at 
least,  and  not  any  greater  number.  See  sections  8.5  and  89. 

"  Here  nine  hundred  and  fifty  was  agreed  upon  as  about  the 
requisite  number.  It  appears  that  one  thousand  three  hundred,  or 
one  thousand  four  hundred  were  selected  by  the  sheriff  and  com- 
missioners, and  then  some  four  hundred  of  the  jurors,  whose 
names  were  actually  on  the  ballots  folded  up,  were  drawn  out  of 
the  number  selected,  not  from  the  wheel,  but  from  heaps  on  the 
table,  into  which  the  names  in  the  respective  townships  were 
thrown,  where  all  the  ballots  were  exposed  to  the  view,  when  part 
were  removed,  and  the  balance  only  were  deposited  in  the  jury 
wheel.  This  is  not  the  mode  of  selection  which  the  act  directs. 
The  sheriff  and  commissioners  are  to  pass  judgment  on  each  person 
in  making  the  selection,  and  not  submit  it  to  lot,  and  especially  to 
a  lot  so  objectionably  conducted." 

Pursuing  the  directions  of  the  93d  section  of  the  act  of  14th 
April  1S34,  the  court,  on  the  26th  of  August  1839,  made  the  fol- 
lowing order:  "And  now,  to  wit,  August  26th  1839,  the  court 
having  quashed  the  array  of  jurors  at  this  court,  by  reason  of 
irregularity  in  the  selection  of  persons,  and  depositing  their  names 
in  the  wheel,  the  sheriff  and  commissioners,  are  ordered  by  the  court 
forthwith  to  take  out  of  the  wheel,  from  which  such  jurors  were 
drawn,  all  the  names  therein  deposited,  and  make  a  new  selection 
of  persons,  and  deposite  their  names  in  the  wheel  for  the  remainder 
of  the  current  year,  in  the  manner  directed  by  the  act  of  14th  of 
April  1834,"  a  copy  of  which  order  was  certified  by  the  Prothono- 
tary,  and  delivered  to  the  sheriff  and  commissioners  of  Dauphin 
county. 

This  court,  in  consequence  of  the  challenge  to  the  array  of 
jurors  being  sustained,  could  hold  no  court,  as  usual,  for  the  trial 
of  causes  by  jury,  on  the  fourth  Monday  of  August  1839,  and  to 
prevent  the  interests  of  suitors  from  suffering  by  delay,  appointed 
an  adjourned  court  for  the  trial  of  causes,  to  be  held  on  the  14th 
of  October  1839,  and  a  trial  list  was  made  out  for  such  adjourned 
court.  Upon  the  10th  day  of  September  1839,  the  prothonotary 
issued  the  usual  venire  facias,  directed  as  follows: 

Dauphin  county,  ss. — The  commonwealth  of  Pennsylvania  to 
the  sheriff  and  commissioners  of  the  said  county,  greeting: — We 
command  you  and  every  of  you,  that  in  your  proper  persons  you 
draw  from  the  wheel  containing  the  names  of  the  persons  selected 
according  to  law,  to  be  jurors  in  the  courts  of  said  county,  the 
names  of  thirty-six  persons,  to  be  jurors  in  our  county  court  of 
common  pleas,  to  be  holden  at  Harrisburg,  in  and  for  said  county, 
ix. — 2  L 
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the  14th  day  of  October  next,"  &c.  The  writ  then  commanded 
the  sheriff  to  summon  the  persons  so  drawn,  &c. 

On  the  14th  of  October  1839,  the  sheriff  returned  the  said  writ 
of  venire,  with  this  endorsement  thereto:  "No  selection  having 
been  made  for  causes  which  appear  on  the  order  of  court,  no  jury 
could  be  summoned;  so  answers  Wm.  Cochran,  sheriff."  And  to  the 
said  order  of  court  the  said  sheriff  made  the  following  return: 

"That  in  obedience  to  the  within  order,  the  sheriff  and  commis- 
sioners met  at  the  commissioners  office  in  Harrisburg,  on  the  23d 
September  1839,  to  select  from  the  taxable  inhabitants  of  Dauphin 
county  a  jury  to  put  in  the  wheel,  agreeably  to  within  order.  They 
first  proceeded  to  empty  the  wheel  of  its  contents.  The  under- 
signed proposed  to  destroy  the  old  tickets.  Mr.  Hummel,  one  of 
the  commissioners,  objected,  and  they  were  placed  into  a  box  and 
left  in  the  commissioners'  office. 

"  They  then  proceeded  to  fix  on  the  number  of  jurors  wanted  for 
the  time  specified  in  the  within  order.  Taxables  in  the  county, 
six  thousand  two  hundred  and  sixty-two;  seven  to  every  one 
hundred  taxables,  amounting  to  four  hundred  and  forty-two,  the 
number  required  by  law.  The  undersigned  moved  to  proceed  to 
the  selection  of  four  hundred  and  forty-two  jurors,  for  the  purpose 
of  filling  the  wheel.  Mr  Hummel,  one  of  the  commissioners, 
agreed  to  select,  but  wished  to  select  a  greater  number  than  was 
wanted,  and  then  draw  out  of  that  number,  when  in  the  wheel, 
tickets  enough,  until  reduced  to  the  proper  number.  The  under- 
signed and  Mr  Whitley,  one  of  the  commissioners,  objected  as  not 
being  in  accordance  with  the  provisions  of  the  act  of  assembly. 
Adjourned. 

"  Met  again  at  half-past  two. — Messrs  Hummel  and  Bishoff, 
two  of  the  commissioners,  adhered  to  their  previous  determination. 
The  undersigned  and  Mr  Whitley  still  objecting,  no  selection  was 
made.  Adjourned. 

"September  24th  1839,  met  agreeably  to  adjournment  at  nine 
o'clock. — The  undersigned  moved  to  proceed  to  the  selection  of 
jurors.  Agreed  to.  Bishoff  and  Hummel,  two  of  the  commissioners, 
refused  to  select,  unless  in  the  old  way;  that  is,  to  select  double 
the  number  required,  and  then  draw  from  the  wheel  until  reduced 
to  the  necessary  number;  the  undersigned  and  Mr  Whitley  dis- 
senting. Hummel  proceeded  to  select,  and  Bishoff  did  the  same. 
The  undersigned  and  Whitley  proceeded  to  select  one  half  of  the 
jurors  wanted.  Adjourned. 

"  Met  again  at  three  o'clock;  all  present. — The  undersigned  and 
commissioner  Whitley,  having  selected  from  the  duplicates  the 
one  half  of  the  jurors  wanted,  proceeded  to  write  the  tickets  to  be 
put  in  the  wheel.  After  writing  for  some  time,  the  undersigned 
observed  to  Hummel  and  Bishoff  that  they  should  be  preparing 
their  tickets.  Mr  Hummel  replied  that  he  had  not  finished  his 
selection,  having  been  engaged  in  looking  over  the  duplicates. 
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The  undersigned  repeated  his  request  to  Hummel  and  Bishoff  to 
proceed  with  writing  the  tickets.  Mr  Hummel  replied  that  he 
would  not  select  in  any  other  than  the  old  way,  as  it  had  been 
done  before.  The  undersigned  then  moved  to  proceed  to  the 
selection  of  jurors  according  to  the  act  of  assembly;  that  is,  select 
a  sufficient  number  of  sober,  intelligent  and  judicious  persons  to 
serve  as  jurors.  The  vote  being  taken,  the  undersigned  and  com- 
missioner Whitley  voted  in  the  affirmative;  and  Messrs  Hummel 
and  Bishoff,  two  of  the  commissioners,  voted  in  the  negative.  Mr 
Hummel  then  moved  to  proceed  to  select  from  the  list  of  taxables 
all  that  were  thought  fit  for  jurors,  write  them  on  tickets,  put  them 
in  the  wheel,  draw  out  the  superfluous  number,  and  adopt  those 
remaining  in  the  wheel  as  jurors.  The  vote  being  taken,  Messrs 
Hummel  and  Bishoff  voted  in  the  affirmative;  the  undersigned 
and  Mr  Whitley  in  the  negative.  Messrs  Hummel  and  Bishoff 
then  left  the  room,  and  for  want  of  a  quorum  the  undersigned  and 
Mr  Whitley  were  compelled  to  retire  without  effecting  a  selection." 

Upon  these  returns  being  made  to  the  court,  the  sheriff  was 
called  into  court  and  sworn  to  their  truth,  and  it  was  ordered  by 
the  court,  that  the  said  John  Bishoff  and  David  Hummel,  two  of 
the  commissioners  of  the  said  county  of  Dauphin,  do  show  cause 
before  this  court,  on  the  third  Monday  of  November,  then  next,  at 
ten  o'clock,  A.  M.,  why  an  attachment  should  not  issue  against 
them  for  contempt  of  this  court,  in  neglecting  and  refusing  to  obey 
the  said  order  and  process  of  this  court. 

On  the  third  Monday  of  November  1839,  the  said  rule  was 
returned  to  the  court,  with  proof  of  the  service  endorsed  thereon, 
as  having  been  made  upon  David  Hummel,  upon  the  15th  day  of 
October,  and  upon  John  Bishoff,  upon  the  16th  day  of  October, 
last  past,  and  the  case  was  held  under  advisement  until  the  next 
day,  to  wit:  the  19th  day  of  November  1S39,  when  the  respon- 
dents appeared,  and  by  their  counsel  William  B.  Reed  and  Thad- 
detis  Stevens,  Esquires,  read  and  filed  the  following  answer  to  the 
said  rule,  to  show  cause. 

"John  Bishoff  and  David  Hummel,  two  of  the  commissioners  of 
Dauphin  county,  on  whom  a  rule  of  said  court,  made  the  14th  of 
October  1839,  has  been  served,  requiring  them  to  show  cause  why 
an  attachment  should  not  issue  against  them  for  a  contempt  of  said 
court,  protesting  earnestly  against  the  jurisdiction  and  authority  of 
the  court  to  make  any  such  rule  on  them,  and  denying  wholly  any 
responsibility,  as  officers  of  the  court  or  otherwise,  in  the  mode  now 
claimed,  for  answer  thereto  represent  the  facts  as  they  occurred  in 
the  commissioners'  office  of  said  county,  as  contained  in  the  minutes 
kept  by  their  clerk  hereunto  appended,  and  to  be  taken  as  part  of 
this  their  answer. 

"  The  said  John  Bishoff  and  David  Hummel  entirely  disclaim  the 
commission  of  any  act  of  contempt  to  the  court  in  the  premises, 
having  been  anxious  throughout  to  facilitate  the  business  of  the 
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county,  for  the  transaction  of  which  they  are  agents  duly  autho- 
rized to  act  in  common  with  the  court  and  its  officers.  They  deny 
ever  having  disobeyed  the  order  of  the  court  made  on  the  26th  of 
August  1839;  but  on  the  contrary,  assert  that  they  strictly  and  lite- 
rally obeyed  it,  so  far  as  they  were  enabled  to  do  so.  That  in  pur- 
suance of  said  order,  the  then  sheriff,  William  Cochran,  and  com- 
missioners Michael  Whitley  and  the  undersigned  met,  and  without 
unnecessary  delay,  took  out  all  the  names  deposited  in  the  wheel 
from  which  jurors  had  been  drawn,  as  directed  by  said  order. 

"  That  your  respondents  were  desirous  of  complying  fully  with 
the  said  order,  by  making  a  new  selection  in  the  manner  directed 
by  the  act  of  the  14th  of  April  1834,  which  requires  them,  in  the 
words  of  the  oath  they  had  taken,  '  to  use  their  utmost  endeavours 
and  diligence  in  making  an  impartial  selection  of  competent  persons 
for  jurors,  and  not  to  suffer  partiality,  favour,  affection,  hatred, 
malice  or  ill-will  to  influence  them.' 

"That,  notwithstanding  this  oath,  taken  as  well  by  William 
Cochran  and  Michael  Whitley  as  by  the  undersigned,  the  said 
William  Cochran,  on  two  different  occasions  during  the  session  of 
the  board,  made  a  proposition  in  the  following  words: 

"'I  propose  that  we  select  from  the  duplicates  of  each  township 
only  such  a  number  of  names  of  persons  for  jurors  as  will,  accor- 
ding to  its  ratio  of  taxable  inhabitants,  be  sufficient  for  the  balance 
of  the  year  1839:  that  Messrs  Bishoff  and  Hummel  select  the  one 
half  of  their  party,  and  that  Mr  Whitley  and  myself  select  the 
other  half  of  our  party;1 

"And  refused  to  select  a  jury  in  any  other  way.  Your  respon- 
dents then  believed,  and  still  believe,  that  such  a  mode  would  be 
unjust  and  contrary  to  law;  having  yet  to  learn  that  political  bias 
was  part  of  the  qualification  of  a  juror,  or  that  in  preparing  a 
panel  any  distinction  could  be  legally  made  between  individuals  of 
one  party  or  another.  In  consequence  of  Mr  Whitley  uniting  in 
opinion  with  William  Cochran,  and  the  undersigned  being  unable 
to  agree  to  it,  no  new  selection  of  jurors  was  made,  as  they  submit, 
without  fault  on  their  part. 

"  The  undersigned  do  not  deny  that  they  preferred  the  mode 
heretofore  uniformly  practised  in  this  county  by  sheriffs  and  com- 
missioners of  all  parties,  including  Michael  Whitley  and  William 
Cochran,  in  selecting  jurors.  It  is,  in  their  opinion,  the  only  fair 
mode.  Nor  do  they  find  in  the  order  of  the  court,  under  which 
alone  they  were  called  on  to  act,  any  thing  to  prevent  their  adopt- 
ing it.  It  was  not  adopted  in  this  instance,  because  Mr  Whitley 
and  William  Cochran  refused  to  agree  to  any  other  mode  than  the 
one  they  had  suggested. 

"  Under  no  circumstances,  therefore,  is  the  neglect  or  refusal  to 
make  a  new  selection  imputable  to  them." 

This  answer  was  verified  by  the  oaths  of  the  respondents,  and 
accompanied  by  a  journal  or  minute  of  their  proceedings,  kept  by 
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Henry  Peffer,  who  was  the  clerk  of  the  commissioners  on  that 
occasion. 

Mr  Johnson,  the  attorney-general,  appeared  in  support  of  the 
rule,  and  called  and  examined  William  Cochran,  Esq.,  the  late  she- 
riff, and  Colonel  Michael  Whitley,  the  late  commissioner.  On  the 
other  hand,  Messrs  Reed  and  Stephens,  on  the  part  of  the  respon- 
dents, called  and  examined  Mr  Henry  Peffer,  whose  testimony 
varies  essentially  from  that  of  the  other  two  witnesses. 

After  hearing  the  testimony,  the  matter  was  argued  by  the  res- 
pective counsel.  For  the  commonwealth  it  was  urged,  first,  that 
the  respondents,  as  officers  of  the  court,  were  bound  to  obey  its 
orders  and  process,  are  answerable  to  the  summary  process  of 
attachment  for  contempt;  and  secondly,  that  if  so,  the  respondents 
have  been  guilty  of  an  actual  contempt  by  a  pertinacious  refusal  to 
obey  the  order  and  process  in  the  present  case. 

Both  these  propositions  were  controverted  on  the  part  of  the 
respondents,  who  contended, 

1.  That  the  court  had  no  power  to  issue  the  attachment  against 
them  for  want  of  jurisdiction.    That  if  they  have  offended,  they 
are  only  answerable  to  an  indictment;  and, 

2.  That  if  the  court  had  power,  this  is  not  a  case  for  its  exercise, 
as  the  respondents  have  not  been  guilty  of  any  offence. 

Porter,  president,  delivered  the  following  opinion: 

"  By  the  common  law  of  England,  which  forms  a  part  of  the 
law  of  Pennsylvania,  so  far  as  the  same  is  applicable  to  our  situ- 
ation, and  is  compatible  with  our  institutions,  and  which  in  regard 
to  the  doctrine  of  contempts  of  court  remained  the  law  of  Penn- 
sylvania until  it  was  altered  by  our  act  of  assembly  of  the  3d  of 
April  1809,  5  Smith's  Laws,  55,  contempts  of  court  were  pun- 
ishable by  the  summary  process  of  attachment,  and  they  embraced 
as  well  constructive  contempts, such  as  were  committed  out  of  court 
by  publications  in  newspapers,  and  otherwise  scandalizing  the  court 
itself,  abusing  parties  who  are  concerned  in  causes  there,  and  pre- 
judicing mankind  against  persons  before  a  cause  is  heard,  as  also, 
the  disobedience  of  the  process  and  orders  of  the  court  by  parties, 
jurors,  witnesses,  officers,  or  others  from  whom  the  law  required 
obedience  to  the  orders,  decrees,  judgment,  or  processes  of  the 
court.  This  summary  power  in  the  courts  was  as  old  as  the  law 
itself,  and  when  prudently  and  properly  exercised,  did  injury  to  no 
one,  and  was  exercised  as  well  by  the  courts  of  England  as  of 
this  country,  up  to  the  year  1809. 

"  The  supreme  court  of  Pennsylvania  exercised  the  power  thus  to 
punish  constructive  contempts  by  improper  publications  before  the 
revolution,  when  Kensey,  C.  J.  presided  in  that  court. 

"Again,  in  the  year  17S8,  in  the  case  of  The  Commonwealth  v. 
Oswald,  when  M'Kean,  C.  J.  presided;  and  again,  in  the  case  of 
The  Commonwealth  v.  Passmore,  in  1802,  when  Shippen,  C.  J.  pre- 
sided. 

ix. — 2  L* 
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«  The  decisions  in  the  cases  of  Oswald  and  Passmore  created  no 
little  sensation  in  the  public  mind.  The  publication  in  the  former 
case  referred  directly  to  the  proceedings  in  a  suit  depending  between 
a  Mr  Brown  and  the  respondent,  and  reflected  upon  the  character 
and  conduct  of  the  judges  of  the  supreme  court,  and  was  punished 
by  that  court  as  a  contempt,  by  subjecting  the  respondent  to  a  fine 
of  10  pounds,  and  an  imprisonment  for  thirty  days.  A  complaint 
was  preferred  by  the  respondent  to  the  legislature  against  the  judges, 
asking  for  their  impeachment  for  this  sentence  as  an  act  of  arbitrary 
power.  Upon  a  full  hearing,  and  an  able  argument  of  the  question, 
the  house  of  assembly,  by  a  vote  of  thirty-four  to  twenty-three, 
came  to  the  folio  wing  decision: 

"  'Resolved,  That  this  house  having,  in  committee  of  the  whole, 
gone  into  a  full  examination  of  the  charges  exhibited  by  Eleazer 
Oswald  of  arbitrary  and  oppressive  proceedings  in  the  justices  of 
the  supreme  court  against  the  said  Eleazer  Oswald,  are  of  opinion 
that  the  charges  are  unsupported  by  the  testimony  adduced,  and 
consequently  that  there  is  no  just  cause  for  impeaching  the  said 
justices.  (See  a  very  interesting  report  of  the  proceedings  in  1  Dull. 
350—360.) 

"  In  Passmore's  case,  the  publication  complained  of  contained  no 
reflection  upon  the  court,  but  was  a  libellous  charge  againt  the  de- 
fendants, in  an  action  brought  by  Passmore  in  the  supreme  court, 
charging  them  with  having  sworn  to  what  was  not  true  in  an  affi- 
davit, &c.  The  publication  did  not  in  terms  refer  to  any  suit  depend- 
ing, but  the  affidavit  in  question  was  one  verifying  exceptions  to  a 
report  of  referees  in  that  action.  The  court  proceeded  against  him 
summarily  by  attachment  for  contempt,  and  fined  him  50  dollars, 
and  ordered  him  to  be  imprisoned  for  thirty  days.  Mr  Passmore 
complained  to  the  legislature  against  C.  J.  Shippen  and  justices 
Yeates  and  Smith,  for  this  proceeding  against  him,  which  resulted 
in  an  impeachment  preferred  by  the  house  of  representatives 
against  these  judges  on  the  23d  of  March  1804.  They  were  tried 
before  the  senate,  in  January  1805,  and  on  the  26th  of  that  month 
acquitted  by  a  vote  of  thirteen  senators  pronouncing  them  guilty, 
and  eleven  pronouncing  them  not  guilty,  the  constitution  requiring 
two-thirds  of  the  members  present  to  convict.  The  house  of  repre- 
sentatives averred,  in  the  articles  of  impeachment,  that  '  the  sen- 
tence of  fine  and  imprisonment,  under  all  the  circumstances  of  the 
case,  was  arbitrary  and  unconstitutional,  and  a  high  misdemea- 
nor/ &c. 

"1.  Because  the  publication  did  not  reflect  on  the  judges  in  their 
judicial  capacity  nor  personal  character. 

"  2.  Because  there  was  no  direct  allusion  in  the  paper  called  a 
libel,  to  any  cause  depending  before  the  court. 

"  3.  Because  it  appears  from  the  record  that  the  said  Thomas 
Passmore  was  warranted  in  the  conclusion  that  the  suit  between 
him  and  Pettit  and  Bayard  was  then  ended,  judgment  having  been 
entered  and  execution  issued,  &c. 
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•  *'  4.  Because  it  appears  from  the  evidence  that  the  court  were 
satisfied  with  the  answers  of  Thomas  Passmore,  to  the  interroga- 
tories, so  far  as  respected  the  alleged  contempt  against  themselves. 

"  5.  Because  it  appears  that  the  punishment  was  inflicted  not  be- 
cause he  had  committed  a  contempt  of  court,  but  because  he  would 
not  apologise  or  make  atonement  to  Mr  Andrew  Bayard,  as  the 
court  had  expected.  This  case  will  be  found  reported,  so  far  as 
the  proceedings  in  the  supreme  court  are  concerned,  in  3  Yeates 
438,  and  as  to  the  impeachment,  in  the  report  of  the  trial  of  the 
judges,  published  by  W.  Hamilton,  Lancaster,  1805,  in  the  appen- 
dix to  which,  will  be  found  all  the  authorities  cited  on  the  trial. 

"  Public  attention  was  thus  called  to  the  subject  of  contempts  of 
court,  and  the  mode  of  punishing  them,  and  after  several  ineffectual 
attempts  to  have  a  legislative  enactment  on  the  subject,  during  the 
administration  of  the  late  Governor  M'Kean,  finally,  after  Governor 
Snyder  was  elected,  on  the  3d  of  April  1809,  a  law  was  enacted 
providing  that '  the  powers  of  the  judges  of  the  several  courts  of 
this  commonwealth  to  issue  attachments  and  inflict  summary  pun- 
ishments for  contempts  of  court,  shall  be  restricted  in  the  following 
cases,  that  is  to  say:  To  the  official  misconduct  of  the  officers  of 
such  courts  respectively — to  the  negligence  or  disobedience  of  offi- 
cers, parties,  jurors  or  witnesses  against  the  lawful  process  of  the 
court,  to  the  misbehaviour  of  any  person  in  the  presence  of  the 
court  obstructing  the  administration  of  justice.' 

"The  second  section  provided  'that  publications  out  of  court  re- 
specting the  conduct  of  the  judges,  officers  of  the  court,  jurors,  wit- 
nesses, parties,  or  any  of  them,  if  in  and  concerning  any  cause 
pending  before  any  court  of  this  commonwealth,  shall  not  be  con- 
strued a  contempt  of  the  said  court,  so  as  to  render  the  author, 
printer,  publisher,  or  either  of  them,  liable  to  attachment  and  sum- 
mary punishment  for  the  same/  &c.,  but  authorises  a  proceeding 
by  indictment  for  the  same,  and  gives  the  party  aggrieved  his  ac- 
tion at  law  to  recover  damages  for  the  injury  sustained. 

"  The  third  section  provided  that  '  the  punishment  of  imprison- 
ment, in  the  first  instance,  shall  extend  only  to  such  contempts  as 
are  committed  in  open  court,  and  all  other  contempts  shall  be 
punished  by  fine  only:  Provided,  that  the  sheriff,  or  other  proper 
officer,  may  take  into  custody,  confine  or  commit  to  jail,  any  person 
fined  for  a  contempt  until  such  fine  is  discharged  or  paid,  but  if  he 
shall  be  unable  to  pay  such  fine,  such  person  may  be  committed  to 
prison  by  the  court  for  any  time  not  exceeding  three  months.' 

"The  fourth  section  provided  that,  notwithstanding  any  thing 
contained  in  that  act,  the  courts  shall  have  power  to  make  rules 
upon  any  sheriff  or  coroner  for  the  return  of  any  writ,  for  the  pay- 
ment of  any  money  received  on  any  execution  or  process,  for  the 
production  of  the  body  after  a  return  of  cepi  corpus  to  an  execu- 
tion, or  in  default  thereof  for  the  payment  of  the  debt  and  costs, 
and  to  compel  obedience  to  said  rules  by  attachment,  and  gave  the 
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courts  the  same  power  against  former  sheriffs  and  coroners,  where 
the  complaint  was  made  within  one  year  after  the  termination  of 
their  offices. 

"  The  act  which  was  limited  in  its  operation  to  three  years  after 
its  passage,  was  made  perpetual  by  the  act  of  the  31st  of  March 
1812.  The  fourth  section  was  supplied  and  repealed  by  the  act  of 
the  18th  of  February  1822,  7  Pamph.  Laws  496,  which  re-enacted 
the  said  fourth  section  almost  in  terms,  but  authorised  the  complaints 
to  be  preferred  within  two  years  after  the  expiration  of  the  offices 
of  sheriffs  and  coroners.  These  statutory  provisions  on  the  subject 
of  contempts  of  court  continued  in  force  until  the  16th  of  Jane  1836, 
when  the  bill  reported  by  the  commissioners  appointed  to  revise 
the  civil  code,  entitled  "an  act  relative  to  the  jurisdiction  and  power 
of  the  courts,"  was  passed;  Purd.  223;  the  23d,  24th,  25th,  26th, 
27th  and  28th  sections  of  which  act  are  in  the  following  words: 

"'Sec.  23.  The  powers  of  the  several  courts  of  this  common  wealth 
to  issue  attachments  and  to  inflict  summary  punishments  for  con- 
tempts of  courts,  shall  be  restricted  to  the  following  cases,  to  wit: 

" '  I.  To  the  official  misconduct  of  the  officers  of  such  courts  respec- 
tively. 

"  'II.  To  disobedience  or  neglect  by  officers,  parties,  jurors  or  wit- 
nesses of  or  to  the  lawful  process  of  the  court. 

" '  III.  To  the  misbehaviour  of  any  person  in  the  presence  of  the 
court,  thereby  obstructing  the  administration  of  justice. 

"'Sec.  24.  The  punishment  of  imprisonment  for  contempt  as  afore- 
said, shall  extend  only  to  such  contempts  as  shall  be  committed  in 
open  court,  and  all  other  contempts  shall  be  punished  by  fine  only. 

"'Sec.  25.  Provided  that  the  court  may  order  the  sheriff  or 
other  proper  officer  to  take  into  custody,  and  commit  to  jail,  any 
person  fined  for  a  contempt,  until  such  fine  shall  be  paid  or  dis- 
charged; but  if  such  person  shall  be  unable  to  pay  such  fine,  he 
may  be  committed  to  prison  by  the  court  for  any  time  not  exceed- 
ing three  months. 

"'Sec.  26.  No  publication  out  of  court  respecting  the  conduct  of 
the  judges,  officers  of  the  court,  jurors,  witnesses,  parties,  or  any  of 
them,  if  in  or  concerning  any  cause  depending  in  such  court,  shall 
be  construed  into  a  contempt  of  the  said  court,  so  as  to  render  the 
author,  printer,  publisher,  or  either  of  them,  liable  to  attachment 
and  summary  punishment  for  the  same. 

" '  Sec.  27.  If  any  such  publication  shall  improperly  tend  to  bias 
the  minds  of  the  public,  or  of  the  court,  the  officers,  jurors,  wit- 
nesses, or  any  of  them  on  a  question  depending  before  the  court,  it 
shall  be  lawful  for  any  person  who  shall  feel  himself  aggrieved 
thereby,  to  proceed  against  the  author,  printer  and  publisher  thereof 
or  either  of  them  by  indictment,  or  he  may  bring  an  action  at  law 
against  them  or  either  of  them  and  recover  such  damages  as  a  jury 
may  think  fit  to  award. 

" « Sec.  28.  Provided  that  notwithstanding  any  thing  hereinbefore 
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contained,  the  several  courts  aforesaid  shall  have  power  lo  make 
rules  on  sheriffs  and  coroners  for  the  return  of  process  in  their 
hands,  and  for  the  payment  of  money,  the  delivery  of  any  articles  of 
value  in  their  possession,  according  to  their  respective  duties,  and 
also  to  make  rules  upon  attorneys  for  the  payment  of  money  and 
the  delivery  of  deeds  and  other  papers  in  their  hands  belonging 
to  their  clients,  and  in  every  such  case  to  enforce  obedience  to 
such  rules  by  attachment:  and  the  courts  shall  have  the  same  power 
against  former  sheriffs  and  coroners  if  application  be  made  for  the 
purpose  within  two  years  after  the  termination  of  their  offices 
respectively/  It  will  be  observed,  that  the  object  and  effect  of 
this  last  section  is  to  subject  the  officers  therein  named,  in  the  cases 
there  stated  to  the  operation  of  the  summary  proceeding,  in  its 
greatest  severity  and  to  except  them  out  of  the  prohibition  to  im- 
prison mentioned  in  the  twenty-fourth  section. 

"  These  five  sections  it  will  be  seen  are  compiled  without  any  alte- 
ration in  substance  from  the  act  of  1809,  as  amended  by  the  act  of 
1822. 

"  These  various  legislative  enactments  made  no  alteration  in  the 
definition  of  the  offence  of  contempt  of  court.  The  alterations 
relate  exclusively  to  the  mode  of  punishment,  and  constructive  con- 
tempts are  now  punishable  by  fine  and  imprisonment  after  convic- 
tion on  indictment  therefor,  instead  of  the  summary  process  by 
attachment  as  at  common  law.  The  alteration  is  a  judicious  one, 
and  has  met  the  approbation  of  the  public.  It  does  away  a  power 
which,  if  arbitrarily  exercised  was  calculated  to  infringe  the  liberty 
of  the  citizen,  and  unduly  restrict  the  liberty  of  the  press.  A  power 
which  it  is  now  generally  conceded  was  oppressively  exercised  in 
Passmore's  case,  and  hence  taken  away  by  the  legislature  from  our 
courts.  The  offence,  however,  of  contempt  of  court  by  publica- 
tions improperly  tending  to  bias  the  minds  of  the  public  or  of  the 
court,  the  officers,  jurors  or  witnesses  on  a  question  depending  be- 
fore the  court,  is  still  of  as  deep  a  dye  as  ever,  and  the  party  on 
conviction  thereof  before  a  court  and  jury  deserves,  and  should 
receive  a  punishment  proportional  to  his  guilt  and  malignity.  But 
the  case  before  the  court  is  not  one  of  a  constructive  contempt.  It 
is  for  neglecting  and  refusing  to  obey  the  order  and  process  of  the 
court. 

"The  act  of  14th  of  April  1834,  entitled  an  act  relative  to  the 
organisation  of  courts  of  justice,  from  section  79  to  section  162, 
inclusive,  Purdon  563  to  573,  contains  the  provisions  now  in 
force,  relative  to  selecting,  drawing,  summoning  arid  returning 
jurors. 

"  Before  the  passage  of  the  act  of  20th  March  ISO.*?,  the  process  for 
selecting,  summoning  and  returning  jurors,  was  directed  to  the  she- 
riff alone,  who  selected  the  persons  and  summoned  them.  Certain 
duties  were  imposed  upon  him  by  the  statutes  in  force  in  Pennsyl- 
vania as  well  as  by  the  act  of  1789.  But  in  1805,  the  legislature, 
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to  guard  against  abuses  by  sheriffs,  enacted  a  law  by  which  the 
county  commissioners  and  sheriff  were  directed  to  make  the 
selections  conjointly,  as  directed  by  that  act.  Still  there  was 
no  express  authority  given  by  the  act,  for  the  court  to  make 
orders  upon  or  direct  their  process  to  the  county  commissioners.  A 
precept  usually  issued  signed  by  the  judges  for  holding  a  court  in 
pursuance  of  which,  and  often  without  it,  the  sheriff  and  com- 
missioners drew  jurors  from  the  wheel.  But  the  selection  of  the 
jury  for  the  service  of  the  year,  was  not  made  under  any  order  of 
court,  and  the  venire  facias  for  summoning  the  jurors,  drawn  in 
pursuance  of  the  precept,  was  directed  to  the  sheriff  alone. 

"In  1834,  the  system  was  revised  by  the  commissioners  before 
mentioned,  and  the  bill  reported  by  them,  with  a  few  slight  and 
almost  immaterial  alterations  became  a  law  on  the  14th  of  April 
1834.  The  85th  to  the  90th  sections  of  that  act  may  be  referred  to 
as  directing  the  time  and  place  and  manner  of  making  the  general 
selections  of  jurors  for  each  year,  as  well  as  the  manner  in  which 
that  duty  shall  be  performed  and  the  jury  wheel  secured.  Sections 
91  to  95  inclusive,  give  the  power  to  the  court  under  various  cir- 
cumstances to  make  orders  in  regard  to  selecting  jurors  and  filling 
the  jury  wheel.  Section  93  contains  the  provision  under  which  the 
order  of  court  of  the  '26th  of  August  last  was  made: — "  When  the 
array  of  jurors  returned  at  any  court  shall  be  quashed  by  reason  of 
any  fault  or  irregularity  in  the  selection  of  persons,  or  depositing 
their  names  in  the  wheel,  as  aforesaid,  the  sheriff  and  commis- 
sioners of  the  respective  counties  shall  upon  the  order  of  such 
court,  forthwith  take  out  of  the  wheel,  from  which  such  jurors  were 
drawn,  all  the  names  therein  deposited  and  make  a  new  selection 
of  persons  and  deposite  their  names  in  the  wheel  for  the  remainder 
of  the  current  year  in  the  manner  aforesaid." 

"  Sections  9»i,  97, 98, 108, 109,110,  111,  11 2,  expressly  direct  that 
the  processes  or  \vriisofvenirefacias  for  drawing,  summoning  and 
returning  the  jurors  required  in  the  several  courts,  shall  be  directed 
to  the  sheriff  and  commissioners  of  the  proper  county,  and  give  the 
forms  of  the  process  to  be  used,  thus  making  a  different  provision 
from  any  theretofore  in  force,  and  in  their  report  submitted  with 
the  bill  to  the  legislature,  the  commissioners  assign  the  following  as 
their  reasons  for  making  the  alterations  in  these  particulars: — '  We 
propose  a  form  for  the  writ  of  venire.  We  have  endeavored  to 
adopt  it  to  the  substance  of  the  acts  of  assembly.  The  writ  should 
be  directed  to  all  persons  whose  agency  is  required  in  its  execu- 
tion. If  the  commissioners  should  refuse  to  aid  in  the  drawing  of 
the  panel,  the  sheriff  could  not  lawfully  "cause  a  jury  to  come," 
&c.,  according  to  the  commands  of  the  writ  in  the  ancient  form. 
The  effect  of  directing  it  to  the  commissioners  as  well  as  the  she- 
riff, will  be  to  make  them  answerable  to  the  court  for  a  contempt 
of  the  process  in  like  manner  as  the  sheriff  would  be.'  See  Parke 
and  Johnson's  Digest  800,  note  to  sect.  112. 


May  1S40.]  OF  PENNSYLVANIA.  427 

[Case  of  Hummel  and  BisliofT.] 

"  The  question  is  thus  conclusively  settled  that  in  relation  to  the 
selection  of  jurors  as  directed  by  this  order  of  court,  as  well  as  in 
drawing  them  from  the  wheel,  the  commissioners  are  officers  of 
this  court,  and  of  consequence  are  bound  to  obey  the  order,  direc- 
tion and  process  of  this  court  in  the  premises,  on  pain  of  being 
summarily  punishable  by  attachment  for  contempt,  'for  official 
misconduct  or  for  disobedience  or  neglect  of  or  to  the  lawful  pro- 
cess of  the  court.' 

"  The  remaining  question  then  remains  to  be  considered.  Have 
the  respondents  been  guilty  of  a  contempt  of  court  by  official  mis- 
conduct or  by  disobeying  or  neglecting  the  lawful  process  of  the 
court. 

"  In  many  matters  there  is  a  discrepancy  between  the  testimony 
of  sheriff  Cochran  and  Col.  Whitley,  the  witnesses  examined  on 
the  part  of  the  commonwealth,  and  Mr.  Peffer,  the  witness  exam- 
ined on  the  part  of  the  respondents.  Nay,  in  several  important 
particulars,  there  are  flat  contradictions.  Adopting  the  ordinary 
rule,  supposing  all  there  to  stand  equally  well  in  point  of  respec- 
tability, the  testimony  of  the  two  witnesses  ought  to  prevail  over 
that  of  one,  and  the  court  feel  themselves,  on  this  ground,  fully 
justified  in  giving  credence  to  the  representation  of  facts  made  by 
those  two  gentlemen  in  preference  to  that  of  Mr  Peffer.  But  in 
the  intrinsic  character  of  their  evidence,  this  view  of  the  testimony 
is  greatly  strengthened.  The  lists  of  persons  which  sheriff  Cochran 
was  making  out  to  submit  for  consideration  as  jurors,  contain  the 
names  of  men  of  all  political  parties,  and  furnish  a  strong  negative 
to  the  allegation  of  Mr  Peffer,  that  the  sheriff  and  Col.  Whitley 
proposed  selecting  alone  from  their  own  party,  and  the  entire  par- 
tisan character  of  the  minutes  made  by  Mr  Peffer  show  how 
deeply  his  feelings  were  enlisted  in  the  business,  independent  of 
the  positive  declarations  of  the  other  two  witnesses  that  many 
matters  contained  therein  are  positively  untrue.  We  cannot  there- 
fore, rely  on  any  thing  contained  in  those  minutes,  which  has  not 
other  evidence  to  support  it. 

"It  appears  to  the  court  then,  from  the  evidence  before  us,  that 
sheriff  Cochran,  on  the  23d  and  24th  of  September  last,  at  the 
meeting  of  the  sheriff  and  commissioners,  as  before  stated,  pro- 
posed that  the  officers  there  assembled  should  select  from  the  list 
of  taxables  in  the  several  townships,  the  names  of  four  hundred 
and  forty-two  persons,  which  it  was  agreed  upon  all  hands  was 
the  number  to  be  selected  for  the  residue  of  the  year,  and  deposit 
the  names  in  the  wheel  agreeably  to  the  order  of  the  court.  That 
Col.  Whitley  concurred  in  this  proposition,  and  that  Mr  Hummel 
and  Mr  Bishoff  refused  to  do  so. 

"It  also  appears  that  Mr  Hummel  proposed  in  substance  to  select 
from  such  lists  of  taxables  the  names  of  all  persons  whom  they 
thought  competent  for  jurors  in  the  several  townships,  to  fix  the 
rate  to  which  each  township  would  be  entitled  of  the  number  two 
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hundred  and  twenty-four  required,  and  to  put  the  names  selected 
into  the  wheel  and  draw  out  by  lottery  the  surplus  above  the  ratio, 
to  which  such  township  would  be  entitled  and  to  constitute  the 
number  required  to  be  fairly  deposited  in  the  wheel  of  the  remain- 
ders thus  left. 

"That  Mr  Bishoff  concurred  with  him  in  this  proposition,  and 
that  they  declared  they  would  agree  to  select  in  this  manner  and 
no  other.  That  after  voting  against  the  proposition  submitted  by 
sheriff  Cochran,  and  thus  defeating  it,  they  had  the  vote  taken  on 
this  proposition  of  Mr  Hummel's,  which  was  defeated  by  sheriff 
Cochran  and  Col.  Whitley  voting  against  it,  and  that  then,  without 
any  adjournment  or  motion  to  that  effect,  they  broke  up  the  con- 
ference by  going  away,  and  thus  prevented  any  selection  from 
being  made  for  the  residue  of  the  year  under  the  order  of  court,  as 
well  as  any  drawing  of  a  jury  under  the  venire  for  the  adjourned 
court  on  the  14th  of  October. 

"  The  proposition  submitted  by  Sheriff  Cochran,  as  sworn  to  by 
himself  and  Col.  Whitley,  was  the  proper  and  legal  course  of  pro- 
ceeding; it  was  in  accordance  with  the  decision  of  this  court  pro- 
nounced on  the  26th  of  August  last,  in  the  presence  of  the  sheriff 
and  commissioners,  and  filed  of  record.  Whilst  the  proposition 
submitted  by  Mr  Hummel  was  decidedly  contrary  to  law,  and  so 
pronounced  by  this  court  in  the  same  opinion.  Yet  they  perti- 
naciously adhered  to  this  opposition  to  law  and  the  express  decision 
of  the  court,  and  the  public  have  reaped  the  fruits  of  this  perverse- 
ness  in  the  loss  by  the  suitors  in  the  causes  on  the  trial  list,  at  the 
adjourned  court,  of  the  opportunity  of  trying  their  causes,  and  in 
the  quashing  the  array  of  grand  and  petit  jurors  at  the  present 
sessions  and  term.  For  after  the  said  adjourned  court,  and  after 
the  rule  to  show  cause  why  the  attachment  should  not  issue  against 
them,  Mr  Hummel  and  Mr  Bishoff,  with  the  new  commissioner 
Mr  Orth,  elected  in  the  place  of  Col.  Whitley,  overruled  the  sheriff 
and  adopting  the  plan  proposed  by  Mr  Hummel  as  before  stated, 
proceeded  to  select  the  names  of  persons,  and  deposited  them  in 
the  wheel,  in  a  manner  not  warranted  by  law.  The  consequence 
was,  that  on  the  first  day  of  the  present  session,  twenty-two  grand 
jurors,  and  the  persons  attending  on  a  panel  of  forty-eight  petit 
jurors,  were  discharged  and  sent  home,  and  the  jury  summoned  for 
the  next  week,  thirty-six  in  number,  have  been  notified  not  to 
attend.  The  county  has  been  subjected  to  the  expense  of  sum- 
moning all  these  jurors,  and  of  paying  such  as  have  attended  or 
may  attend,  the  criminal  business  of  the  county  has  been  delayed, 
persons  accused  of  crime  have  been  discharged,  and  the  suitors  in 
causes  on  the  trial  list  in  the  common  pleas  have  again  been 
deprived  of  the  chance  of  trying  their  causes. 

"The  court,  without  going  into  any  further  examination  of  the 
evidence  in  regard  to  the  conversations  which  passed  during  the  two 
days  the  sheriff  and  commissioners  were  together,  are  satisfied  that 
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Mr  Hummel  and  Mr  Bishoff  have  in  the  premises,  been  guilty  of 
official  misconduct,  and  have  neglected,  as  well  as  disobeyed,  the 
lawful  process  of  this  court,  and  that  they  are  answerable  for  the 
contempt  of  which  they  have  been  guilty,  in  a  summary  manner, 
by  attachment. 

"  This  is,  perhaps,  the  first  instance  in  which  the  question  has 
arisen  under  the  act.  The  court  have  taken  time  to  advise  upon  the 
whole  subject,  and  examine  it  in  all  its  bearings  and  aspects,  and 
having  established  the  right  and  jurisdiction  of  the  court,  as  well 
as  the  responsibility  of  the  respondents,  make  the  rule  absolute, 
and  award  the  attachment  against  them,  leaving  the  imposition  of 
the  punishment  on  their  being  brought  before  the  court,  in  some 
measure  to  be  regulated  by  the  temper  and  disposition  which  shall 
be  evinced  by  the  respondents  to  submit  to  the  laws." 

On  the  3d  of  December  1839,  the  respondents  appeared,  and  the 
court  ordered  the  said  David  Hummel  and  John  Bishoff,  severally, 
to  pay  a  fine  of  twenty-five  dollars  to  the  commonwealth,  for  the 
use  of  the  county  of  Dauphin,  and  stand  committed  in  case  of  non- 
payment, according  to  law. 

Errors  assigned : 

1.  The  court  erred  in  entering  the  rule  to  show  cause  why  an 
attachment  should   not  issue  against  commissioners  Bishoff  and 
Hummel,  because  the  court  had  no  jurisdiction  or  authority  to  make 
any  such  rule  on  them;  the  remedy  for  any  neglect  of,  or  refusal 
to  perform,  any  duty  enjoined  upon  them  by  law,  being  by  indict- 
ment in  the  court  of  quarter  sessions  of  the  proper  county. 

2.  The  court  erred  in  making  the  rule  absolute  and  in  awarding 
the  attachment,  because  the  facts  which  were  the  foundation  of  the 
contempt  suggested,  were  not  established  by  the  testimony  of  dis- 
interested witnesses,  the  only  witnesses  called  to  establish  them 
being  William  Cochran,  sheriff,  and  Michael  Whitley,  a  commis- 
sioner, who,  by  the  answer  of  the  commissioners,  verified  by  their 
affidavit  and  the  minutes  of  the  board  of  commissioners,  verified  by 
the  oath  of  the  clerk  of  the  commissioners  appended  thereto,  and 
made  part  of  their  answer,  were  charged  as  being  the  sole  cause 
why  the  order  of  court  was  not  fully  complied  with. 

3.  The  court  erred  in  making  the  rule  absolute  and  in  awarding 
the  attachment,  because  the  commissioners,  by  their  answer  to  the 
rule  under  oath,  declared  that  they  "  were  desirous  of  complying 
fully  with  the  said  order,  (of  court,)  by  making  a  new  selection  (of 
jurors)  in  the  manner  directed  by  the  act  of  the  14th  of  April  1834," 
&c.,  and  •'  entirely  disclaim  the  commission  of  any  act  of  contempt 
to  the  court  in  the  premises,"  thereby  purging  themselves  of  any 
intentional  disobedience  of  the  order  of  the  court,  or  of  any  con- 
tempt whatsoever  in  the  premises. 

4.  The  court  erred  in  adjudging  the  commissioners  guilty  of  a 
contempt,  and  imposing  a  fine  upon  them,  because  after  the  rule 
was  made  absolute  and  the  attachment  awarded,  the  commissioners 

ix. — 2  M 
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appeared  in  court,  (no  process  having  issued,  being  merely  sent  for 
by  the  court,)  and  without  interrogatories  having  been  filed  against 
them,  or  any  opportunity  afforded  them  of  purging  themselves  of 
the  alleged  contempt,  the  court  decreed  that  they  had  been  guilty 
of  a  contempt  of  court,  and  ordered  them  severally  to  pay  a  fine  of 
twenty-five  dollars  to  the  commonwealth,  for  the  use  of  the  county 
of  Dauphin,  and  to  stand  committed  in  case  of  non-payment  ac- 
cording to  law. 

5.  The  court  erred  in  adjudging  the  commissioners  guilty  of  a 
contempt  of  court,  and  in  inflicting  the  fine  upon  them  before  filing 
interrogatories,  and  ascertaining  by  their  answers  to  them,  that  if, 
in  their  action  with  reference  to  the  selection  of  jurors,  they  erred 
or  acted  illegally,  such  action  was  wilful  and  manifest  to  them- 
selves, or  whether  it  arose  from  a  conscientious  belief  that  in  thus 
acting  they  were  fairly  and  legally  discharging  the  duties  enjoined 
upon  them  by  the  act  of  assembly  and  the  oaths  they  had  taken. 

J.  Jl.  Fisher,  for  plaintiff  in  error. 

Johnson,  attorney-general,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  act  of  16th  of  June  1S36,  relating  to  the  ju- 
risdiction and  powers  of  courts,  makes  no  change  in  the  jurisdic- 
tion of  the  supreme  court,  so  far  as  respects  its  superintendance 
Over  the  proceedings  of  inferior  courts.  It  expressly  gives  the  court 
power  to  hear  and  determine  all  and  all  manner  of  pleas,  plaints 
and  causes  which  shall  be  brought  or  removed  there  from  any 
other  court  of  the  commonwealth,  by  virtue  of  any  writ  or  process 
issued  from  it,  or  any  judge  thereof,  for  that  purpose  in  the  man- 
ner now  practised  and  allowed,  to  examine  and  correct  all  and  all 
manner  of  errors  of  the  justices,  magistrates  and  courts  of  this  com- 
monwealth, in  the  process,  proceedings,  judgments  and  decrees, 
as  well  in  criminal  as  in  civil  pleas  and  proceedings;  and,  there- 
upon, to  reverse,  modify,  or  affirm  such  judgments,  &c.,  as  the  law 
doth  or  shall  direct;  and  generally  to  minister  justice  to  all  persons, 
in  all  matters  whatsoever,  as  fully  and  amply  to  all  intents  and  pur- 
poses as  the  said  court  has  heretofore  had  power  to  do.  The 
previous  power  of  the  supreme  court,  under  the  act  of  1722,  is  care- 
fully traced  by  Gibson,  C.  J.,  in  delivering  the  opinion  of  the  court 
in  The  Commonwealth  v.  Beamont,  4  Kaivle  366,  where  the  pro- 
visions of  that  act  are  recited  at  length,  and  the  practice  under  it 
stated,  showing  that  it  exercised  a  general  superintending  jurisdic- 
tion over  the  proceedings  of  inferior  tribunals,  whether  proceeding 
by  the  course  of  the  common  law,  or  where  they  are  summary  or 
not  before  a  court  of  record.  In  that  case  it  was  held  that  the 
judgment  of  the  court  of  common  pleas,  quashing  an  inquisition 
in  the  case  of  lunacy,  was  reversible  by  the  court,  notwithstanding 
the  subject  of  persons  non  compotes  mentis  is,  by  the  constitution, 
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committed  concurrently  to  the  supreme  court,  and  to  the  court  of 
common  pleas.  On  the  same  principles,  in  Haggerty's  case,  this 
court  determined  that  the  proceedings  of  the  court  of  common  pleas, 
on  a  petition  for  leave  to  prove  a  contract  for  the  sale  of  land  by  a 
decedent,  may  be  removed  to  this  court  and  examined  into,  on  a 
certiorari, 

If  this  be  so  in  civil  proceedings,  there  is  still  stronger  reason 
why  the  proceedings  by  an  inferior  tribunal,  for  a  contempt  of  court, 
should  be  subject  to  the  revisory  power  of  this  court,  to  see  that 
they  have  not  overstepped  their  jurisdiction,  and  exercised  this 
summary  power  in  a  case  not  warranted  by  the  laws.  For  this  is 
always  ranked  as  a  criminal  proceeding,  and  the  general  common 
law  rule  is,  that  a  certiorari  lies  from  the  king's  bench  to  remove 
all  criminal  proceedings  of  an  inferior  court,  unless  there  be  a  spe- 
cial exemption,  or  unless  where,  after  conviction,  the  party  is  put 
to  his  writ  of  error.  2  Hawk.  P.  C.  406,  40S.  The  object  of  the 
removal  is  not  to  inquire  into  the  merits  of  the  case,  but  to  ascer- 
tain whether  the  court  had  jurisdiction,  and  exercised  it  according 
to  law. 

We  are,  therefore,  of  opinion  that  this  court  possesses  a  superin- 
tending jurisdiction.  Whether  this  revisory  power  is  properly  exer- 
cisable  by  a  writ  of  error  was  not  made  a  question  in  this  case  by 
the  defendants  in  error.  If  it  had  been,  I  should  have  thought  a 
certiorari  the  appropriate  mode  of  bringing  the  matter  before  this 
court.  This,  however,  does  not  affect  the  merits  of  the  case,  but 
merely  the  form  of  removal,  and  was,  therefore,  probably  not 
deemed  material. 

The  second  and  most  material  question  is,  whether  the  county 
commissioners  were  officers  within  the  meaning  of  the  act  of  16th 
of  June  1836,  restricting  the  powers  of  the  several  courts  of  this 
commonwealth  to  issue  attachments  and  to  inflict  summary  punish- 
ments for  contempts  of  court,  (among  other  things,)  to  the  disobe- 
dience or  neglect  by  officers,  parties,  jurors  or  witnesses,  of  or  to 
the  lawful  process  of  the  court.  If  they  were,  then  the  court  had 
jurisdiction  to  inquire  and  determine  whether  they  had  been  guilty 
of  disobedience  to  their  process,  for  the  selecting  and  drawing  of 
jurors,  and  had  a  right  to  inflict  punishment  for  contempt,  if^  on 
such  hearing,  they  convicted  them  of  the  fact;  and,  in  relation  to 
this,  there  is  no  appeal  to  this  court,  but  it  must  rest  with  the  sound 
discretion  of  the  court  itself.  This  question  turns  on  the  consruc- 
tion  of  the  act  of  16th  of  June  1836,  and,  in  our  opinion,  the  county 
commissioners  were  clearly  officers  within  the  meaning  of  the  act, 
as  much  so,  in  relation  to  the  execution  of  the  process  of  the  court, 
as  the  sheriff  or  coroner  to  whom  a  writ  is  directed.  These  and 
other  officers  are  the  limbs  and  members  without  which  the  court 
could  not  discharge  its  functions,  and  their  disobedience  or  neglect 
of  its  legal  orders  would  arrest  the  course  of  justice,  and  produce 
infinite  inconvenience  to  the  community.  They  are  chosen  by  the 
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people  to  execute  this  duty  among  others — they  undertake  to  per- 
form it  by  accepting  the  office,  and  become  thereby  public  officers, 
as  such  amenable  like  other  officers  to  the  court  for  the  punctual 
discharge  of  their  duty.  Besides  the  indispensable  necessity  which 
every  court  is  under  to  cause  immediate  obedience  by  the  officers 
connected  with  it  to  its  lawful  process,  there  is  a  peculiar  incon- 
gruity in  contending,  that  the  officers  who  refuse  or  neglect  to  draw 
juries  should  be  punished  by  indictment,  which  can  only  be  tried 
by  jury.  I  fully  concur  in  the  principles  and  reasons  stated  by  the 
court  below,  and  am  of  opinion  that  they  had  power  to  punish 
the  defendants  by  attachment  for  contempt,  if  they  adjudged  them 
guilty  of  neglect  or  disobedience  to  their  process  ordering  them  to 
select  and  draw  jurors  according  to  law. 

The  third  objection  regards  the  manner  of  proceeding,  which,  it 
is  alleged,  was  irregular,  because  there  were  no  interrogatories  ad- 
ministered to  the  defendants  after  the  attachment  issued.  Interro- 
gatories are  often  required  and  generally  used,  but  it  seems  not 
always.  The  law  on  this  head  is  thus  laid  down  in  4  Black. 
Com.  285,  and  seems  supported  by  other  books.  "  If  the  con- 
tempt be  of  such  a  nature,  that,  when  the  fact  is  once  acknow- 
ledged, the  court  can  receive  no  farther  information  by  interro- 
gatories than  it  is  already  possessed  of,  (as  in  the  case  of  a  rescue,) 
the  defendant  may  be  admitted  to  make  such  simple  acknow- 
ledgment and  receive  his  judgment  without  answering  to  any 
interrogatories."  And  in  Rex  v.  Horsley,  5  T.  H.  362,  the  prose- 
cutor waived  putting  interrogatories  to  the  defendant  brought  up  on 
attachment  for  a  rescue,  and  she  acknowledging  the  facts,  the  court 
passed  judgment  on  her.  Here  the  defendants  came  in  and  put  in 
their  answers  and  defence  on  oath,  stating  all  the  facts  and  circum- 
stances on  which  they  relied,  and  also  exhibited  evidence,  and,  on 
a  full  hearing  of  these,  the  court  adjudged  them  in  contempt.  They 
had  all  the  benefit,  therefore,  which  they  would  have  had  on  inter- 
rogatories, and  desired  no  more.  The  court  then  ought  to  proceed 
unless  the  prosecutor  required  interrogatories  to  be  administered. 
This  he  did  not  do,  probably  believing  no  new  circumstances  would 
be  elicited  by  them. 

Judgment  affirmed. 
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The  nature  of  a  case  and  its  circumstances  may  raise  such  a  natural  presump- 
tion of  a  fact,  as  that  it  may  be  submitted  to  a  jury  without  positive  proof. 

A  judge  is  not  bound  to  notice  a  defect  of  evidence  on  the  trial,  which  is  not 
pointed  out  to  him.  Points  of  defence  on  the  evidence,  relied  on  as  available, 
ought  to  be  explicitly  made  and  submitted  to  the  judge  with  a  prayer  for  direc- 
tion to  the  jury. 

Nothing  is  indispensable  to  a  statement  which  is  not  made  so  by  the  statute 
which  has  substituted  it  for  a  declaration;  the  cause  of  action  must  be  set  forth 
intelligibly,  so  as  to  exhibit  an  available  cause  of  action,  but  performance  of 
conditions  precedent  and  every  thing  beyond  the  defendant's  engagement  to  pay 
may  be  omitted. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

A.  J.  Jones  against  John  Snevely.  This  was  an  action  of  debt 
upon  the  guaranty  of  a  note  in  which  the  following  statement  was 
filed: 

"A.  J.  Jones  brings  this  suit  to  recover  a  sum  of  money  due  him 
by  John  Snevely,  on  a  guaranty  of  a  promissory  note  under  seal 
transferred  to  him  by  John  Snevely.  One  John  M.  Eberman  had, 
on  the  18th  of  January  1838,  given  his  promissory  note  under  seal, 
for  the  sum  of  one  hundred  and  thirty-six  dollars,  payable  sixty 
days  after  date  to  John  Snevely;  which  note  the  said  John  Snevely, 
by  a  writing  on  the  back  of  the  same,  transferred  to  A.  J.  Jones, 
which  writing  was  to  the  following  effect:  <  I  transfer  and  guaranty 
the  payment  of  the  within  note  to  A.  J.  Jones. — John  Snevely.' 
That  afterwards,  to  wit:  on  the  20th  of  April  1838,  the  said  A.  J. 
Jones  had  judgment  entered  on  said  note,  in  the  common  pleas  of 
Dauphin  county,  against  the  said  John  M.  Eberman,  and  execution 
afterwards  sued  out  on  said  judgment,  but  the  said  John  M.  Eber- 
man had  no  property  to  satisfy  the  said  judgment  and  execution, 
being  insolvent,  and  having  been  discharged  as  an  insolvent  debtor 
by  the  court  of  common  pleas  of  Dauphin  county.  Wherefore,  the 
said  A.  J.  Jones  avers  that  there  is  due  him  on  said  guaranty,  from 
the  said  John  Snevely,  the  sum  of  one  hundred  and  thirty-six  dol- 
lars, with  interest  on  the  same  from  the  18th  of  March  1838,  and 
costs,  which  ought  to  be  recovered  in  this  suit." 

The  facts  thus  stated  were  fully  proved,  and  the  court  below 
(Porter,  president)  thus  charged  the  jury: 

"This  is  an  action  on  a  contract  whereby  the  defendant  assigned 
to  plaintiff  a  judgment  single  bill,  dated  the  18th  of  January  1838, 
whereby  John  M.  Eberman  obligated  himself  to  pay  John  Snevely 
the  defendant,  or  to  his  order  or  assigns,  the  sum  of  136  dollars,  sixty 
days  after  date,  and  guarantied  the  payment  of  the  same. 

IX. — 2M*      > 
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"There  is  no  dispute  but  that  Eberman  made  the  single  bill,  and 
that  the  defendant  assigned  and  guarantied  it  as  alleged. 

"  The  plaintiff  is  entitled  to  recover  on  the  guaranty,  if  by  the 
use  of  due  diligence,  he  has  been  unable  to  recover  the  amount  of 
the  maker  of  the  single  bill. 

"  It  appears  that,  on  the  20th  of  April  1838,  he  entered  up  a 
judgment  in  this  court  upon  the  instrument,  which  contained  a 
warrant  for  that  purpose,  and  on  the  same  day  issued  a  writ  of 
fieri  facias  returnable  to  August  term  1S3S,  on  which  the  sheriff 
made  a  return  ofnulla  dona,  and  that,  on  the  20th  of  August  1838, 
at  the  term  to  which  the  execution  was  returned,  John  M.  Eberman 
filed  his  petition  for  the  benefit  of  the  insolvent  laws,  under  which 
he  was  discharged  on  the  7th  of  September  1838. 

"It  does  not  appear  at  what  time  the  assignment  was  made  by 
Snevely  to  Jones;  and  it  may  have  been  made  upon  the  20th  of 
April  1838.  We  think  the  jury  would  do  no  injustice  by  presum- 
ing it  was  made  upon  that  day,  as  the  judgment  was  entered  and 
the  execution  was  issued  upon  that  day. 

"  If  you  think  so,  then  it  would  appear  to  us  that  the  fact  of  due 
diligence  has  been  made  out,  but  that  is  a  fact  for  you  to  determine. 

"  If  you  think  due  diligence  had  been  used,  and  that  by  such 
diligence  the  amount  could  not  be  collected  of  Eberman,  then  your 
verdict  should  be  for  plaintiff;  otherwise  for  defendant." 

Assignment  of  errors: 

1.  The  court  erred  in  charging  the  jury,  "the  plaintiff  is  entitled 
to  recover  on  this  guaranty,  if  by  the  use  of  due  diligence  he  has 
been  unable  to  recover  the  amount  off  the  maker  of  the  single  bill," 
the  plaintiff  having  given  no  evidence  that  he  duly  proceeded 
against  the  maker  of  the  bill  when  it  fell  due,  or  that  he  was  then 
insolvent. 

2.  In  leaving  it  to  the  jury  to  presume  that  the  assignment  from 
Snevely  to  Jones  was  not  made  until  after  the  note  fell  due,  and  on 
the  day  judgment  was  entered  upon  it. 

3.  In  leaving  it  to  the  jury  to  make  out  the  fact  of  due  diligence, 
by  presuming  another,  about  which  there  was  no  evidence,  the 
presumption  of  law  being  the  other  way. 

4.  In  not  charging  the  jury  that,  under  the  testimony  given  in 
the  cause,  plaintiff  was  not  entitled  to  recover;  no  evidence  having 
been  given  of  the  insolvency  of  the  maker  when  the  bill  fell  due, 
or  of  due  diligence  having  been  used  to  collect  it,  or  of  notice  of  its 
non  payment  to  the  guarantor,  and  no  averment  or  proof  of  a  con- 
sideration for  such  guaranty  having  been  made. 

Rawn,  for  plaintiff  in  error,  cited  16  Serg.  $•  Rawle  79;  3  Penn. 
Rep.  18;  2  Watts  128;  4  Conn.  Rep.  124,  533;  5  Conn.  Rep.  175; 
Chit,  on  Sills  273,  240;  8  Wend.  600;  8  Watts  363;  1  Ohio  Rep. 
.375,  498;  Bull.  N.  P.  128;  8  Conn.  Rep.  6;  5  Wharf.  567;  2  Stark. 
Ev.  370;  3  Penn.  Rep.  382;  13  Serg.  S>*  Rawle  311. 

M'Clure,  for  defendant  in  error,  stopped  by  the  court. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  true  that  the  contract  of  guaranty  is  condi- 
tional, and  that  it  lies  on  the  guarantee  to  show  performance  of  the 
condition  in  the  first  instance,  as  a  part  of  his  case;  insomuch  that 
if  the  scales  hang  equal,  it  will  be  the  same  as  if  there  were  no 
proof  of  it  at  all,  because  the  onus  lies  upon  him.  But  here,  though 
there'was  no  evidence  of  the  time  when  he  became  the  owner  of 
the  chose,  and  consequently  no  positive  evidence  that  he  attempted 
to  collect  it  in  a  reasonable  time  afterwards,  was  there  no  natural 
presumption,  or  circumstantial  evidence  of  it  in  the  very  nature  of 
the  case?  These  natural  presumptions  are  nothing  else  than  deduc- 
tions from  general  experience;  and  they  therefore  belong  to  the 
class  of  circumstantial  evidence.  They  are  founded  in  an  assump- 
tion of  the  fact,  from  its  consistency  with  known  principles  of  human 
conduct;  such  as  that  a  man  will  not  pay  a  debt  before  it  is  due; 
that  he  will  not  confess  himself  guilty  when  he  is  innocent;  and 
that  he  is  aware  of  the  natural  consequences  of  his  actions;  with 
many  others  that  are  put  as  instances:  to  which  I  add  the  very 
natural  presumption,  that  he  is  always  ready  to  take  those  measures 
which  are  obviously  necessary  to  the  protection  of  his  property  or 
interests.  The  presumption  that  he  is  endowed  with  a  competent 
share  of  sagacity  to  perceive  those  measures,  is  a  reasonable  one; 
and,  that  he  is  so  true  to  the  instinct  of  his  nature  as  to  pursue  them, 
being  perceived,  is  as  much  so.  These  are  premises  from  which  a 
lawyer  might  argue  and  a  jury  draw  a  conclusion  of  the  fact.  As  a 
general  rule,  then,  it  may  be  assumed  that  a  man  has  sagacity  to  per- 
ceive, and  energy  to  execute,  every  measure  which  the  preservation 
of  his  property  may  dictate.  Indolence  is  indeed  sometimes  too 
strong  for  cupidity ;  but  instances  of  it  are  very  rare  and  to  be  viewed 
as  exceptions.  To  apply  this  presumption,  then,  to  the  case  under 
consideration,  it  must  be  assumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  guarantee  had  not  become  the  owner  of  the  debt 
at  any  material  distapce  of  time  anterior  to  his  effort  to  collect  it. 
From  the  very  fact  that  a  guaranty  was  exacted,  we  are  bound  to 
presume,  that  the  insolvency  of  the  debtor,  if  it  did  not  already 
exist,  was  thought  to  be  approaching;  and  we  are  bound  to  pre- 
sume also,  that  the  guarantee  was  acquainted  with  the  law  which 
required  him  at  his  peril,  to  pursue  with  due  diligence  the  means  of 
recovery  which  the  guarantor  had  put  into  his  hands:  whence  an 
inference,  that  the  time  of  transfer  immediately  preceded  the  judg- 
ment and  execution,  the  circumstances  from  which  it  was  deduci- 
ble,  being  at  least  sufficient  to  be  left  to  the  jury. 

The  preceding  remarks  dispose  of  the  first,  second,  and  third  ex- 
ceptions; and  the  fourth  is  no  better  founded.  What  room  has  the 
defendant  below  to  complain  of  an  omission  to  charge,  when  it  was 
not  required,  that  the  plaintiff  was  not  entitled  to  recover,  no  evi- 
dence having  been  given  of  the  insolvency  of  the  maker  when  the 
bill  fell  due;  or  of  due  diligence  to  collect  it;  or  of  want  of  notice 
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of  its  non-payment;  or  of  want  of  averment  and  proof  of  considera- 
tion for  the  transfer.  These  were  points  of  defence  which,  if  relied 
on  as  available,  ought  to  have  been  explicitly  made  and  submitted 
with  a  prayer  for  direction.  But  we  know  not  that  any  thing  else 
than  the  time  of  the  assignment  was  in  contest;  and  it  would  be 
unfair  to  raise  a  question  of  proof  here,  which  was  not  raised  below. 
In  any  view  of  the  matter,  the  judge  was  not  bound  to  notice  a 
defect  of  evidence  which  had  not  been  pointed  out  to  him.  In  re- 
gard to  the  consideration  of  the  transfer,  it  is  enough  that  nothing 
is  indispensable  to  a  statement,  which  has  not  been  made  so  by  the 
statute  which  has  substituted  it  for  a  declaration;  and  that  requires 
no  more  to  be  specified  than  the  date  of  the  contract,  and  the 
amount  supposed  to  be  due  by  it.  The  terms  must  doubtless  be  set 
forth  in  an  intelligible  manner,  for  it  would  not  else  appear  that 
there  is  an  available  cause  of  action;  but  performance  of  conditions 
precedent,  and  every  thing  beyond  the  defendant's  engagement  to 
pay,  may  be  omitted.  All  beside  is  to  be  shown  by  evidence;  as 
was  determined  in  Boyd  v.  Gordon,  6  Serg.  $•  Rawle  53,  and  Reed 
v.  Pedan,  6  Serg.  8f  JRaivle  263.  But  this  part  of  the  exception 
regards  not  the  statement  of  the  cause  of  action,  for  that  is  not  a 
subject  of  direction,  but  a  supposed  want  of  due  proof  which,  in  the 
absence  of  a  particular  submission  of  it  for  the  action  of  the  court, 
is  one  which  belonged  to  the  jury. 
Judgment  affirmed. 


The  Farmers  and  Mechanics'  Bank  against  Ege. 

A  purchaser  of  real  estate  at  sheriff's  sale  in  the  middle  of  a  year,  is  not  en- 
titled to  the  rent  payable  by  the  tenant,  if  by  the  terms  of  the  lease  the  same  was 
payable  in  advance  at  the  beginning  of  the  year. 

A  purchaser  at  sheriff's  sale,  may  either  affirm  or  disaffirm  an  existing  lease 
of  the  premises;  by  affirming  it  he  may  claim  the  rent  payable  under  it,  but  if  he 
choose  to  disaffirm  it,  which  he  does  by  giving  the  tenant  notice  to  quit  posses- 
sion, he  cannot  claim  any  thing  under  the  terms  of  the  lease. 

ERROR  to  the  special  court  of  common  pleas  of  Cumberland 
county. 

This  was  an  issue  directed  to  try  whether  the  Farmers  and 
Mechanics'  Bank  of  the  city  of  Philadelphia,  was  entitled  to  the 
proceeds  of  the  sale  of  the  personal  property  of  Mentor  Perdue, 
under  the  following  circumstances  : 

George  Ege  being  the  owner  of  "  Mount  Holly  Iron  Works," 
leased  the  same  on  the  25th  of  February  1S37,  to  Mentor  Perdue 
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for  five  years  from  the  1st  of  April  1837,  at  the  annual  rent  of  6000 
dollars,  payable  in  advance  each  year.  Previously  to  the  date  of 
the  lease,  the  Farmers  and  Mechanics'  Bank  obtained  a  judgment 
against  George  Ege  for  20,000  dollars,  upon  which  an  execution 
issued,  and  the  said  iron  works  were  levied  and  condemned,  and 
upon  a  venditioni  exponas,  they  were  sold  to  the  Farmers  and 
Mechanics'  Bank,  and  the  sheriff's  deed  made  and  acknowledged 
on  the  24th  of  August  1838.  On  the  3d  of  September  1838  the 
bank  gave  notice  to  Mentor  Perdue  to  surrender  the  possession  of 
the  premises  to  them  within  three  months,  and  on  the  9th  of  No- 
vember 1838,  they  took  out  a  writ  of  estrepement  to  prevent  him 
from  cutting  timber  for  the  works.  On  the  31st  of  October  1838,  a 
fieri  facias  was  issued  at  the  suit  of  A.  Babbit  against  Mentor 
Perdue,  which  was  then  levied  on  his  personal  property  at  the 
Mount  Holly  Iron  Works,  consisting  of  stock,  wood,  coal,  horses, 
iron,  wagons,  &c.,  and  the  same  was  sold  on  the  18th  of  December 
1838  for  1120  dollars  and  85  cents.  The  bank  claimed  the  rent 
•which  had  accrued  from  the  1st  of  April  1838,  for  the  works,  and 
on  the  20th  of  November  1838,  gave  notice  to  the  sheriff  to  retain 
the  same  for  them  out  of  the  proceeds  of  the  personal  property  of 
Perdue;  and  the  question  in  this  case  was,  whether  they  were  en- 
titled to  it. 

Durkee,  president,  was  of  opinion,  that  the  bank  by  disaffirming 
the  lease  between  Ege  and  Perdue,  had  deprived  themselves  of  any 
claim  for  rent,  and  directed  the  jury  to  find  for  the  defendant. 

Grimshaw  and  Alexander,  for  plaintiff  in  error,  relied  upon  the 
act  of  assembly  relating  to  sheriffs'  sales,  Str.  Purd.  378,  section  S3 
and  page  383,  section  119,  and  cited  6  Bac.  Jib.  44,  tit.  Rent; 
Coivp.  242;  Sir  T.  Jones  148. 

Watts,  for  defendant  in  error,  cited  1  Term  Rep.  387. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  money  now  in  court  for  distribution,  arises 
from  the  sale  of  the  personal  estate  of  Mentor  Perdue,  who  was  the 
tenant  of  George  Ege,  under  a  lease  for  the  Mount  Holly  Iron 
Works,  dated  the  25th  of  February  1837,  for  five  years,  at  the 
annual  rate  of  six  thousand  dollars,  payable  in  advance  on  each 
successive  1st  of  April.  The  Farmers  &  Mechanics'  Bank  pur- 
chased the  premises  at  sheriff's  sale,  and  on  the  24th  of  August 
1839,  the  sheriff  of  Cumberland  county  acknowledged  the  deed. 
The  property  was  sold  on  a  judgment  of  the  bank  against  Ege, 
entered  in  April  1820.  The  bank  claims  the  rent  which  accrued 
from  the  1st  of  April  1839,  arid  relies  on  the  119th  section  of  the 
act  of  the  16th  of  June,  1836 — "If  any  lands  or  tenements 
shall  be  sold  upon  execution,  as  aforesaid,  which,  at  the  time  of 
such  sale,  or  afterwards,  shall  be  held,  or  possessed  by  a  tenant,  or 
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lessee,  or  person  holding,  or  claiming  to  hold  the  same  under  the 
defendant  on  such  execution,  the  purchaser  of  such  lands  or  tene- 
ments shall,  upon  receiving  a  deed  for  the  same,  as  aforesaid,  be 
deemed  the  landlord  of  such  tenant,  lessee,  or  other  person,  and 
shall  have  the  like  remedies,  to  recover  any  rent  or  sums  accruing 
subsequently  to  the  acknowledgment  of  a  deed  to  him,  as  afore- 
said, ivhether  such  accruing  rent  may  have  been  paid  in  advance, 
or  not,  if  paid,  after  the  rendition  of  the  judgment  on  ivhich  sale 
was  made,  as  such  defendant  might  have  been,  if  no  such  sale  had 
been  made."  The  purchaser  is  placed  in  the  situation  of  the  original 
landlord,  with  the  like  remedies,  with  a  provision,  (which  could  not 
from  part  of  the  original  bill,)  that  he  should  be  entitled  to  the  accru- 
ing rent,  even  if  paid  in  advance,  provided  it  was  paid  after  the 
rendition  of  the  judgment  on  which  the  sale  was  made.  To  what 
class  of  cases  does  this  clause  apply?  and  what  evils  was  it  designed 
to  remedy?  and  what  is  intended  by  the  expression  "  the  payment 
of  the  rent  in  advance?"  Can  it  apply  when  it  is  part  and  parcel  of 
the  contract,  that  the  rent  should  be  so  paid?  Such  a  construction 
would  be  impolitic  and  unjust.  For, suppose  Perdue,  in  compliance 
with  his  contract,  had  voluntarily  paid,  or  had  been  compelled  by 
distress,  to  pay  the  whole  rent  to  Ege  on  the  1st  of  April — could  it 
enter  into  the  minds  of  the  legislature,  that  he  should  be  bound  to 
pay  it  again,  after  the  sale,  on  the  judgment?  How  could  he  tell 
whether  the  bank  would  proceed  on  their  judgment?  You  place 
him  in  this  perilous  predicament.  If  he  does  not  pay,  he  is  liable 
to  a  distress,  and  if  he  discharges  his  obligation  with  punctuality 
and  good  faith,  according  to  his  contract,  he  does  it  at  the  risk  of 
being  compelled  to  pay  it  again  at  the  option  of  the  creditor.  But 
what  was  the  mischief  this  clause  was  designed  to  reach?  It  strikes 
me  it  was  intended  to  avoid  the  fraud  and  collusion  which  may 
arise  either  from  payment,  or  the  allegation  of  the  payment  in  ad- 
vance, where  the  rent  was  not,  by  the  terms  of  the  lease  due.  The 
words  of  the  court  are,  "  whether  the  accruing  rent  may  have  been 
paid  in  advance."  In  advance  of  what?  Why  clearly,  in  advance 
of  the  time  when  the  rent  became  due.  The  legislature  supposed, 
that  where  a  judgment  was  rendered,  and  the  tenant  chose  to  anti- 
cipate his  payments,  it  must  be  done  at  his  own  risk,  and  in  this, 
as  it  is  done  voluntarily,  there  is  nothing  of  which  he  can  com- 
plain. But  where  the  payment  is  made  in  compliance  with  the 
contract,  and  there  is  no  danger  of  either  fraud  or  collusion,  it  does 
not  call  for  so  extraordinary  a  remedy.  They  surely  could  not 
intend  to  prohibit  such  agreements,  nor  could  they  have  designed 
to  prevent  the  tenant  from  fulfilling  his  contract  with  said  bank. 
It  moreover  seems  to  me,  that  this,  by  any  fair  construction,  cannot 
be  viewed  as  a  rent  accruing  after  the  acknowledgment  of  the 
sheriff's  deed.  The  rent,  according  to  the  terms  of  the  deed,  ac- 
crued, or  was  due,  (which  I  take  it  is  the  same  thing,)  before  the 
acknowledgment.  We  feel  a  just  reluctance  to  wrest  words  from 
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their  ordinary  import,  to  give  them,  a  construction  which  would  lead 
to  a  violation  of  good  faith,  and  in  many  cases  would  operate  so 
unjustly. 

The  lease  between  Ege  and  Perdue  was  dated  the  25th  of  Feb- 
ruary 1837,  but  the  judgment  on  which  the  land  was  sold,  was 
entered  in  April  1820.  The  purchaser,  therefore,  had  the  right  to 
affirm,  or  disaffirm  the  lease.  It  seems  clear,  that  he  elected  the 
latter,  and  if  so,  what  right  has  he  to  rent  which  he  can  only  claim 
in  quality  of  landlord.?  Before  the  expiration  of  the  lease,  he  gave 
notice,  as  he  had  a  right  to  do,  to  Perdue,  to  quit,  and  moreover 
sued  out  a  writ  of  estrepement  to  prevent  waste.  The  latter  was  an 
equivocal  act,  but  connected  .with  the  former,  it  removes  all  doubt 
as  to  the  intention  of  the  bank. 

Judgment  affirmed. 


Miller  against  Heck. 

One  who  employs  a  special  constable,  deputed  at  his  own  instance,  must  bear 
the  consequences  of  his  misfeasance,  as  he  would  that  of  any  other  servant  em- 
ployed by  him. 

A  constable  would  be  liable  for  the  misfeasance  of  a  deputy  who  derived  his 
authority  from  a  special  deputation  made  by  his  deputy. 

ERROR  to  the  common  pleas  of  Cumberland  county. 

Abraham  Miller's  administrators  against  John  Heck,  constable. 
This  was  a  scire  facias  against  the  defendant  for  neglect  of  duty 
as  constable,  in  not  returning  an  execution  issued  at  the  suit  of  the 
plaintiff,  and  came  into  the  court  of  common  pleas  by  appeal  from 
the  judgment  of  a  justice  of  the  peace. 

John  Heck  was  the  constable,  Daniel  Shireman  was  his  regu- 
larly appointed  deputy,  and  the  execution  which  issued  at  the  suit 
of  the  plaintiff  had  endorsed  upon  it  by  Daniel  Shireman,  a  deputa- 
tion to  Samuel  Wyman.  Wyman  was  sworn  as  a  witness,  and 
said: 

"  I  got  this  execution  from  Squire  Laverty.  He  requested  me  to 
take  it.  Daniel  Shireman  was  not  at  the  office  when  Squire  Laverty 
gave  me  the  execution.  I  wrote  the  deputation.  I  then  took  it  to 
Shireman  and  he  signed  it.  I  left  the  execution  on  Laverty's  desk; 
he  was  not  there." 

Neither  party  asked  Wyman  at  whose  instance  he  took  the  exe- 
cution. 

The  plaintiff's  counsel  presented  the  following  point  to  the  court, 
and  requested  their  instruction  to  the  jury: 
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"The  court  is  requested  to  charge  the  jury  that  the  delivery  of 
the  execution  to  Samuel  Wyman,  and  his  handing  it  over  to  Daniel 
Shireman,  the  deputy,  and  procuring  his  deputation  upon  it,  was 
a  delivery  to  Heck  the  constable,  and  rendered  Heck  the  constable 
liable  for  a  proper  execution  of  the  writ,  and  return  of  the  writ." 

Hepburn,  president. — "  The  plaintiff's  point  read  and  answered  in 
the  negative.  If  the  execution  was  handed  to  Wyman,  his  own  de- 
putation written  upon  it  previously,  then  signed  by  Shireman,  the 
deputy  of  Heck,  and  executed  by  Wyman  in  his  own  way,  we  do 
not  think  the  constable  is  liable  to  the  plaintiff  in  this  suit." 

Charge  excepted  to  by  plaintiff's  counsel. 

Reed,  for  plaintiff  in  error,  cited  3  Penn.  Rep.  236;  9  Serg.  8? 
Rawle  395;  2  Term  Rep.  154;  5  Johns.  137;  1  Ld.  Raym.  168; 
7  Johns.  35;  \Binn.  240;  Coivp.  403;  1  Raivle  458;  5  Rawle  179. 

Penrose,  for  defendant  in  error,  cited  3  Penn.  Rep.  1S3. 

PER  CURIAM. — Wyman  must  be  taken  to  have  been  the  agent  of 
the  plaintiff  in  the  execution,  or  of  the  justice,  for  the  one  or  for 
the  other  of  whom  he  acted;  and  if  his  act  is  to  be  recognized  for 
any  one  purpose,  it  must  be  so  for  any  other.  Now,  had  he  put 
the  execution  into  the  hands  of  the  deputy  constable,  to  be  executed 
by  him,  it  would  have  been  equivalent  to  a  delivery  to  the  princi- 
pal, who  would  have  been  answerable  for  the  consequences  even  of 
a  delegation  to  Wyman  himself.  But  it  was  put  into  the  hands  of 
the  deputy  for  the  single  object  of  procuring  his  signature  to  a  pre- 
viously prepared  deputation;  and  the  justice,  or  the  plaintiff  in  the 
execution,  whichever  of  the  two  employed  the  intended  deputy, 
may  be  said  to  have  selected  his  own  officer.  The  delivery  was 
special,  not  general — not  for  the  purpose  of  official  action,  but  of 
signing  a  deputation;  and  the  acts  or  omissions  of  the  new  deputy 
would  not  have  rendered  the  principal  constable  liable  to  the  em- 
ployer, had  the  execution  been  put  into  his  own  hands  for  the  same 
limited  purpose,  instead  of  that  of  his  deputy:  for  it  is  entirely  clear 
that  one  who  employs  a  special  constable,  deputed  at  his  own 
instance,  must  bear  the  consequences  of  his  misfeasance,  as  he 
would  those  of  any  other  servant  employed  by  him. 

Judgment  affirmed. 
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Tilghman  against  Fisher. 

Although  the  presumption  of  payment  of  a  specialty  does  not  arise  in  less 
that  twenty  years,  yet  circumstances  may  be  shown  to  have  occurred  which, 
taken  in  connection  with  the  time  that  has  elapsed,  will  be  sufficient  to  justify 
a  verdict  for  the  defendant. 

Such  a  presumption  should  be  considered  more  violent  in  the  case  where 
executors  have  lain  by  without  having  demanded  the  amount  of  the  specialty, 
or  done  any  thing  showing  that  in  their  opinion  it  was  owing. 

A  deposition  should  not  be  rejected  because  the  witness  speaks  of  papers  not 
produced,  if  it  appear  that  the  papers  are  such  as  would  not  probably  be  pre- 
served for  so  great  a  length  of  time,  are  not  in  the  possession  or  in  the  power  of 
the  witness,  or  the  party  who  offers  the  deposition. 

It  is  not  requisite  that  the  adverse  party  or  any  person  on  his  behalf,  should 
attend  before  the  officer  taking  a  deposition,  to  cross-examine;  and  if  a  cross- 
examination  be  stated,  it  is  not  necessary  to  state  the  name  of  the  person  who  did 
cross-examine. 

In  an  action  upon  a  bond,  to  which  a  presumption  of  payment  arises,  it  is  not 
competent  for  the  plaintiff  to  give  in  evidence  an  account  between  himself  and 
the  defendant,  made  by  himself  at  or  about  the  time  the  bond  was  given,  show- 
ing its  consideration. 

In  such  action  it  is  competent  for  the  defendant  to  give  in  evidence  the  will  of 
the  plaintiff's  testator,  the  inventory  of  his  estate,  and  the  account  of  the  exe- 
cutors, in  order  to  show  that  no  account  was  taken  of  the  bond,  in  order  to 
strengthen  the  presumption  of  payment  from  lapse  of  time. 

After  an  award  is  made,  and  filed  in  court  by  the  arbitrators,  it  is  not  compe- 
tent for  the  court  to  alter  it  upon  the  affidavits  of  the  arbitrators  that  they  made 
a  mistake  in  calculating  the  amount  of  it. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Eli  K.  Price,  administrator  de  bonis  non  cum  testamento  an- 
nexo  of  the  Hon.  William  Tilghman,  deceased,  against  George 
Fisher,  Esq.  This  was  an  action  of  debt  on  two  bonds  dated  the 
26th  May  181 4,  conditioned  for  the  payment  of  670  dollars  67  cents 
on  the  1st  of  April  1816,  and  the  same  sum  on  the  1st  of  April 
1817,  and  the  action  was  brought  on  the  24th  of  June  1837.  On  the 
latter  bond  there  was  an  endorsement  in  the  handwriting  of  the 
plaintiff's  testator,  dated  the  27th  of  June  1817,  showing  the  pay- 
ment on  account  of  220  dollars  55  cents. 

The  defence  set  up  was  a  presumption  of  payment  from  lapse  of 
time,  and  various  circumstances  to  repel  and  strengthen  that  pre- 
sumption were  given  in  evidence  upon  objections  and  exceptions 
by  the  plaintiff,  all  of  which  are  distinctly  set  out  in  the  opinion  of 
the  court. 

Rawn,  for  plaintiff  in  error. 
J.  Ji.  Fisher,  for  defendant  in  error. 
ix. — 2  N 
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The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — This  action,  as  it  appears,  was  commenced  in  the 
court  below,  by  suing  out  the  original  writ  for  that  purpose,  on  the 
24th  of  June  1837,  in  order  to  recover  the  amount  of  moneys 
alleged  to  be  due  on  two  bonds,  dated  the  26th  of  May  1814,  and 
given  by  the  defendant  to  the  Hon.  William  Tilghman  in  his  life- 
time, each  for  the  payment  of  670  dollars  and  67  cents:  one  pay- 
able on  the  1st  of  April  1816,  and  the  other  on  the  1st  of  April 
1817.  The  execution  of  the  bonds  was  admitted,  but  the  defen- 
dant alleged  that  he  had  paid  them,  and  accordingly  pleaded  pay- 
ment. It  will  be  perceived,  from  what  has  been  stated,  as  to  the 
time  at  which  the  action  was  instituted,  and  the  times  at  which  the 
bonds  respectively  became  payable,  that  more  than  twenty  years 
had  elapsed,  from  the  time  at  which  the  latter  of  the  two  bonds 
became  payable,  and  the  time  of  commencing  this  suit.  Such  a 
lapse  of  time,  in  the  absence  of  repelling  evidence,  is  sufficient,  in 
law,  without  more,  to  raise  a  presumption  of  payment  that  would 
be  binding  upon  both  court  and  jury,  so  as  to  entitle  the  defendant, 
under  the  plea  of  payment,  to  a  verdict  and  judgment  in  his  favor. 
But  being  merely  a  presumption  of  the  defendant's  having  made 
payment,  it  may  be  rebutted  by  proof  of  intervening  circumstances, 
such  as  a  demand  of  payment,  payment  of  part  by  the  obligor,  his 
admission  that  the  debt  is  still  due,  or  his  inability  to  pay  it  within 
the  twenty  years.  Henderson  v.  Lewis,  9  Serg.  S?  Raivle,  383-4; 
Rex  v.  Stephens,  1  Burr.  434;  4  Burr.  1962;  Forbes  v.  Wale,  1 
Bl.  Rep.  532;  Colsell  v.  Budd,  1  Campb.  27;  3  P.  Wms.  287. 

And  although  the  presumption  does  not  arise  in  less  than  twenty 
years,  yet  circumstances  may  be  shown  to  have  occurred,  which, 
taken  in  connection  with  the  time  that  has  elapsed,  will  render 
satisfaction  probable,  and  be  sufficient  to  justify  the  jury  in  giving 
a  verdict  for  the  defendant.  And  the  lapse  of  time,  taken  in  con- 
nection with  the  additional  circumstances,  when  short  of  twenty 
years,  will  have  more  or  less  influence  in  bringing  the  jury  to  such 
a  conclusion,  as  the  time  within  that  period  happens  to  be  shorter 
or  longer;  because  all  experience  on  the  subject  has  proved,  that 
almost  any  creditor  may  acquiesce  in  nonpayment  for  a  short  space 
of  time,  but  not  for  any  considerable  length;  and  the  longer  he 
does  so,  the  more  probable  it  becomes  that  he  has  been  paid,  or  he 
would  not  have  continued  his  forbearance  or  acquiescence;  and 
likewise,  because  the  increased  lapse  of  time  increases  the  difficulty 
of  making  positive  or  direct  proof,  in  general,  where  it  has  been 
made,  and  so  of  any  other  fact  in  pais.  The  plaintiff  in  this  case, 
aware  of  the  presumption  arising  from  the  lapse  of  twenty  years, 
gave  in  evidence  with  the  bonds,  an  endorsement  on  the  one  that 
became  payable  first,  dated  the  27th  of  June  1817,  proved  to  be 
in  the  handwriting  of  the  obligee,  giving  credit  for  220  dollars 
and  55  cents;  likewise  a  letter  from  the  defendant  to  the  Hon. 
William  Tilghman,  dated  the  5th  of  June  1818,  acknowledging  his 


May  1340.]  OF  PENNSYLVANIA.  443 

[Tilghman  v.  Fisher.] 

indebtedness  to  the  latter,  without  stating  the  nature  of  the  debt, 
as  upon  bond  or  otherwise,  and  declaring  that  he  might  rest  satis- 
fied, that  out  of  the  first  money  that  came  to  hand,  his  debt  should 
be  paid.  The  endorsement,  though  made  twenty  years,  wanting 
only  three  days,  before  the  commencement  of  this  suit,  was  doubt- 
less sufficient,  if  made  at  the  time  of  its  date,  to  repel  the  presump- 
tion of  payment,  as  regarded  the  bond  at  least  on  which  it  was 
entered;  but  then,  being  made  so  near  to  the  beginning  of  the 
twenty  years  before  the  bringing  of  this  suit,  very  slight  circum- 
stances would  be  sufficient  to  do  away  its  repelling  effort.  The 
letter  also  was  evidence,  which  went  to  rebut  the  presumption  of 
payment,  though  the  bonds,  in  question  here,  are  not  mentioned  in 
it;  and  pretty  strong  evidence  too,  as  no  other  debt  was  shown  on 
the  trial  to  have  existed,  at  that  time,  between  the  parties,  to  which 
the  defendant  could  be  supposed  to  have  a  reference.  Still,  how- 
ever, notwithstanding  all  this  rebutting  evidence,  given  on  the  part 
of  the  plaintiff,  it  was  competent  for  the  defendant  to  give  any 
thing  in  evidence,  which,  taken  in  connection  with  the  lapse  of 
time,  would  tend  to  prove  payment  of  the  bonds.  Accordingly, 
for  this  purpose,  the  counsel  for  the  defendant  offered  to  read  to 
the  court  and  jury,  the  testimony  of  Kearney  Wharton,  as  con- 
tained in  his  two  depositions,  taken  at  different  times,  which  was 
objected  to  by  the  counsel  for  the  plaintiff;  First,  Because  it  did  not 
appear  that  they  were  taken  at  the  place  designated  in  the  notices. 
Secondly,  That  it  did  not  appear  that  Matthias  S.  Richards,  before 
and  by  whom  the  depositions  were  taken,  had  any  sufficient  authority 
to  take  the  same.  Thirdly,  because  it  was  not  stated,  and  did  not 
appear  in  the  depositions,  whether  any  person  attended  to  cross 
examine  on  the  part  of  the  plaintiff.  Fourthly,  that  the  testimony 
itself  was  irrelevant  and  incompetent,  on  account  of  its  being  a 
relation  of  the  witness's  opinions,  and  not  of  facts.  Fifthly,  that 
it  was  not  admissible  under  the  pleadings,  without  a  previous 
notice,  containing  a  specification  of  it,  had  been  given  to  the  plain- 
tiff's counsel,  according  to  the  rule  of  court  made  in  that  behalf. 
And  sixthly,  because  the  checks  and  papers,  mentioned  in  the 
depositions,  are  not  produced.  The  court,  however,  notwithstand- 
ing, admitted  certain  portions  of  the  depositions,  to  which  the 
plaintiff's  counsel  excepted;  and  has  assigned  his  exception  in  this 
behalf  as  the  first  error  here.  Now,  as  to  the  first  objection,  it 
does  not  appear  to  be  well  founded  in  fact,  for  it  appears  most  dis- 
tinctly that  the  depositions  were  taken  at  the  office  of  Matthias  S. 
Richards,  in  the  borough  of  Reading,  which  is  the  place  mentioned 
in  the  notices  given  for  that  purpose.  The  first  deposition  is 
undersigned  by  Matthias  S.  Richards,  as  if  taken  before  him;  and 
in  the  caption  of  it,  he  states  that  Kearney  Wharton,  the  deponent, 
"appeared  before  me  the  undersigned,  a  justice  of  the  peace,  in 
and  for  Berks  county,  at  my  office  in  the  said  borough"  By  the 
words  "  me,  the  undersigned,  a  justice  of  the  peace,"  must  neces- 
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sarily  be  understood,  Matthias  S.  Richards,  a  justice  of  the  peace,  he 
having  undersigned  his  name  thereto  as  such;  and  by  the  words 
"said  borough,"  must  be  understood  the  borough  of  Reading,  as  it 
is  mentioned  in  the  notice  prefixed  to  the  deposition  and  subjoined 
to  the  rule  of  court  authorising  the  taking  of  the  deposition;  so  that 
this  deposition  is  certified  to  have  been  taken  at  the  office  of  Mat- 
thias S.  Richards,  a  justice  of  the  peace,  in  the  borough  of  Head- 
ing, on  the  9th  day  of  November  A.  D.  1837,  between  the  hours 
of  nine  A.  M.  and  one  p.  M.  of  said  day,  which  seems  to  be  in  strict 
conformity  to  the  notice  given  for  that  purpose.  And  then,  as  to 
the  second  deposition,  it  is  still  more  full;  and  in  them,  Matthias  S. 
Richards,  before  and  by  whom  both  depositions  appear  to  have 
been  taken,  states  that  he  was  a  justice  of  the  peace  at  the  time, 
which  has  always  been  received  asprima  facie  evidence,  at  least, 
of  the  person  so  certifying  in  such  case,  being  a  justice  of  the  peace. 
There  is  nothing  in  the  third  objection.  It  is  not  requisite  that  the 
adverse  party,  or  any  person  on  his  behalf,  should  attend  to  cross- 
examine;  and  if  a  cross-examination  be  stated,  it  is  not  necessary 
to  state  expressly  the  name  of  the  person  who  did  attend  and  cross- 
examine,  for,  in  the  absence  of  any  thing  to  the  contrary,  it  will  be 
presumed  to  have  been  done  by  the  adverse  party  himself.  The 
fourth  objection  is  not  sustained;  the  circumstances  testified  to  by 
the  witness,  so  far  as  they  were  admitted  in  evidence,  would  seem 
not  only  to  have  been  relevant,  but  to  have  had  a  pretty  powerful 
bearing  in  going  to  show  that  the  defendant  at,  or  shortly  after  the 
bonds  became  payable,  had  not  only  the  means  of  paying  them, 
but  that  he  in  all  probability  applied  those  means  to  that  end.  The 
fifth  objection  has  nothing  in  it;  for  the  plea  of  the  defendant  being 
payment,  and  the  facts  arid  circumstances  testified  to  by  Wharton, 
tending  to  prove  payment,  were  properly  admissible  under  the 
plea,  without  any  previous  specification  having  been  furnished  of 
them  by  the  defendant's  counsel  to  the  counsel  of  the  plaintiff. 
Neither  can  the  sixth  objection  be  sustained;  because,  if  the  pro- 
duction of  the  checks  and  papers,  therein  mentioned,  could  ever 
have  been  required  on  the  trial  of  an  action  for  the  same  cause 
for  which  this  action  was  brought,  it  could  only  have  been  in  one 
brought  at  a  much  earlier  period,  before,  from  the  great  lapse  of 
time,  there  would  have  been  any  reason  to  suppose  that  they  were 
destroyed.  But  it  is  worthy  of  observation  also,  that  the  checks 
and  papers  alluded  to,  did  not  belong  to  the  defendant,  nor  had  he 
the  charge  or  keeping  of  them,  so  that  he  could  have  produced 
them  at  any  time  when  called  upon  to  do  so,  as  occasion  might 
seem  to  require  it.  And  further,  as  it  would  appear,  even  those 
who  had  the  right  to  the  possession  of  them,  ceased,  long  since,  to 
have  any  such  use  for  them  as  would  seem  to  have  been  sufficient 
to  have  induced  the  preservation  of  them.  The  law,  therefore, 
never  requires  in  such  cases,  what  there  is  reason  to  believe  could 
not  be  complied  with. 
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The  second  error  is  also  an  exception  to  the  opinion  of  the  court, 
admitting  the  will  of  the  obligee,  the  probate  thereof,  with  the 
letters  testamentary  to  the  executors  therein  named,  the  inventory 
made  and  filed,  of  the  personal  estate  of  the  testator  by  the  executors, 
and  their  account  in  regard  to  the  administration  thereof,  wherein 
no  mention  is  made  of  the  bonds  in  suit.  Now  it  would  seem  as 
if  these  matters  were  evidence,  because  they  went  to  show  that  the 
executors,  being  in  the  possession  of  the  bonds,  must  have  had 
some  reason  to  believe  that  they  were  actually  paid;  otherwise, 
they  would,  as  it  was  certainly  their  duty,  have  inserted  them  in 
the  inventory,  as  part  of  the  personal  estate  of  their  testator;  and 
afterwards  have  used  their  endeavours  to  collect  the  amount  of 
money  due  on  them  without  any  unreasonable  delay.  Of  itself, 
this  evidence,  perhaps,  wouli  have  been  of  no  weight  to  prove 
payment,  but  taken  in  connection  with  the  other  circumstances,  of 
which  evidence  had  been  given,  we  think  it  was  entitled  to  some 
consideration,  and  therefore  properly  admitted,  so  that  it  might  go 
to  the  jury  for  what  they  might  think  it  was  worth. 

The  third  error  is  a  bill  of  exceptions  to  the  opinion  of  the  court, 
in  rejecting  evidence  offered  by  the  plaintiff.  The  evidence,  men- 
tioned in  this  bill  of  exception,  appears  to  have  been  a  statement 
of  an  amount  made  by  the  obligee  in  his  lifetime,  purporting  to 
have  been  made  on  the  same  day  with  the  date  of  the  bonds  in 
suit,  showing  that  they,  with  others,  were  given  to  secure  the  pay- 
ment of  part  of  the  consideration  or  price  of  a  tract  of  land,  with 
which  the  defendant  is  charged  in  the  account,  as  having  been  sold 
to  him,  as  early  at  least,  as  the  1st  of  April  1813.  Now  although 
a  party's  own  statement  may  be  very  good  evidence  against  him, 
it  would  be  dangerous  in  the  extreme  to  receive  it,  when  it  makes 
in  his  favour,  and  is  offered  for  that  purpose,  either  by  himself  or 
his  personal  representatives.  The  rule  in  this  respect  is  too  well 
established  to  admit  of  any  contest,  and  the  reason  of  it  so  perfectly 
obvious,  that  it  would  be  considered  somewhat  strange,  if  any 
serious  doubt  could  ever  have  been  entertained  in  regard  to  which 
way  it  onght  to  have  been  settled. 

The  fourth  error  is  also  a  bill  of  exceptions  to  the  opinion  of  the 
court  rejecting  other  evidence  offered  by  the  plaintiff's  counsel.  If 
the  evidence,  mentioned  in  this  bill  of  exceptions,  could  have  been 
fairly  considered  as  having  a  tendency  to  disprove,  or  even  to 
lessen  the  force  of  the  defendant's  evidence,  it  ought  to  have  been 
received,  but  we  are  unable  to  perceive  the  tendency  of  it  to  do 
this;  and  therefore  think  that  the  court  was  right  in  rejecting  it. 

The  fifth  error  is  an  exception  to  the  answer  given  by  the  court 
to  the  ninth  point  submitted  by  the  counsel  of  the  plaintiff.  We 
are  unable  to  discover  any  error  in  the  answer  given  by  the  court 
to  this  point.  In  substance  it  appears  to  be  a  renewal  of  the  objec- 
tion made,  by  the  same  counsel,  to  the  defendant's,  giving  the  evi- 
dence mentioned  in  the  second  error  or  bill  of  exceptions.  If  the 
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counsel  for  the  plaintiff  entertains  the  opinion  that  acquiescence  on 
the  part  of  the  executors  or  administrators,  on  the  nonpayment  of 
a  bond  given  to  their  testator  or  intestate,  after  it  has  become  pay- 
able for  the  space  of  twenty  years,  without  making  a  demand  of 
the  money  mentioned  in  it,  or  doing  any  act  whatever  tending  to 
show  that  they  claim  it,  as  if  it  were  still  unpaid,  will  not  raise  a 
presumption  of  its  having  been  paid,  the  same  as  if  their  testator  or 
intestate  had  lived  and  behaved  in  the  same  manner,  he  is  under  a 
great  misapprehension.  For  it  would  seem  to  be  reasonable,  tf 
there  be  any  difference  at  all  in  the  late  cases,  that  the  presumption 
of  payment  should  be  considered  rather  more  violent  in  the  case 
"where  executors  or  administrators  have  lain  by  without  having 
made  a  demand  of  the  money  mentioned  in  the  bond,  or  done  any 
thing  showing  that,  in  their  opinion,  it  was  owing.  Because,  to 
remain  still  where  the  money  has  not  been  paid,  and  they  have 
reason  to  believe  it  is  not,  would  be  a  palpable  breach  of  trust  on 
their  part.  So,  unless  they  believed  it  was  paid,  it  would  be  their 
duty  to  return  the  amount  of  the  bond,  in  the  inventory  of  the  per- 
sonal estate,  as  forming  a  portion  of  it.  It  is  true,  however,  that  a 
forbearance  of  this  kind,  unless  continued  for  twenty  years  after  the 
bond  has  fallen  due,  would  not  of  itself  raise  any  presumption  of 
payment,  but  when  other  circumstances  are  proved,  as  in  this  case, 
tending  to  render  it  probable  that  the  debt  may  have  been  satisfied, 
the  conduct  of  the  personal  representatives  of  the  obligor  in  lying 
by,  without  making  any  claim  upon  the  bonds,  as  they  did  in  the 
present  case,  went  to  support  the  evidence  given  of  the  obligor's 
having  received  the  money  due  on  them  himself  in  his  lifetime. 
The  court  below  were  therefore  right,  as  we  believe,  in  answering 
the  plaintiff's  ninth  point  as  they  did. 

The  sixth  error  is  an  exception  to  the  charge  of  the  court  gene- 
rally, which  cannot  be  noticed,  as,  under  our  rule,  all  matters  in- 
tended to  be  relied  on  for  error,  must  be  assigned  specially. 

The  seventh,  which  is  the  last  error,  if  sustainable,  has  never,  I 
apprehend,  been  considered  so  by  any  one  before.  It  would  be 
monstrous  indeed,  if  the  court  were,  upon  the  application  of  either 
party,  to  undertake  to  alter  the  award  of  arbitrators  to  what  they, 
at  the  solicitation  of  the  party,  had  declared  on  oath  was  their  in- 
tention, so  as  to  make  it  materially  different,  by  enlarging  the 
amount  nearly  five  hundred  dollars  from  what  they  had  returned 
in  their  award.  The  iniquity  that  would  inevitably  result  from 
such  a  practice,  were  it  to  obtain,  is  too  obvious  to  require  it  to  be 
stated. 

Judgment  affirmed. 


May  1S40.]  OF  PENNSYLVANIA.  447 


Eichelberger  against  Barnitz. 

If  a  devise  be  made  to  one  in  fee,  and  "  if  he  die  without  issue,"  or  "  on  failure 
of  issue,"  or  "for  want  of  issue,"  or  "without  leaving  issue,"  then  over  to  an- 
other in  fee,  the  estate  of  the  first  taker  is  a  fee  tail,  which,  if  he  have  issue, 
passes  to  them  ad  infiniium  by  descent  as  tenants  in  tail;  and  the  entailment 
may  be  barred  by  a  deed  executed  and  acknowledged  for  that  purpose. 

ERROR  to  the  common  pleas  of  Jldams  county. 

Eichelberger  and  others  against  Charles  Barnitz, Frederick  Wentz, 
and  Adam  Carle.  This  was  an  action  of  ejectment,  in  which  the 
following  special  verdict  was  found: 

The  plaintiffs  named  are  the  legal  heirs  and  representatives  of 
Mary  and  Susannah  Carle,  the  daughters  of  Michael  Carle,  late  of 
the  county  of  Adams,  deceased,  and  named  in  his  will. 

The  said  Michael  was  seised  of  the  said  lands  mentioned  in  the 
ejectment  in  his  lifetime  by  an  indisputable  title. 

On  the  22d  of  February  1811,  he  made  his  last  will  and  testament 
in  due  form,  which  will  is  here  to  be  inserted  as  part  of  this  special 
verdict.  He  died  and  the  will  was  duly  proved,  &c.,  the  23d  day 
of  May  1814. 

On  the  same  22d  of  February  1811,  the  deed  referred  to  in  the 
will  was  executed  in  the  manner  therein  mentioned,  and  that  deed 
is  also  made  part  of  this  verdict.  It  was  recorded  in  Adams  county 
the  24th  of  January  1840.  The  original  deed  to  make  part  of  this 
verdict,  and  here  to  be  inserted. 

Deed  of  Henry  Carle  to  Adam  Carle  and  Charles  Barnitz,  dated 
the  llth  of  March  1814,  duly  recorded,  here  to  be  inserted. 

March  31,  1S14,  on  motion  the  said  deed  was  ordered  to  be  re- 
corded in  York  county  in  the  common  pleas,  as  appears  by  the 
certificate  on  said  deed  the  31st  of  March  1814,  recorded  in  the 
recorder's  office.  April  11, 1814,  on  motion, ordered  to  be  recorded 
in  the  common  pleas  of  Adams  county;  llth  of  April  1814,  per 
certificate  in  recorder's  office. 

Henry  Carle  never  married.  He  took  a  bond  from  Adarn  Carle 
and  Charles  Barnitz  for  the  consideration  money  mentioned  in  the 
deed  from  him  to  them,  which  bond  was  conditioned  for  the  pay- 
ment of  the  interest  of  the  said  sum  annually  to  him  during  his  life, 
and  at  his  death  the  bond  was  to  become  void.  He  appointed  Jo- 
seph Carle,  of  Abbottstown,  his  agent,  and  put  the  bond  into  his 
hands  to  receive  the  interest.  Adam  Carle  and  Charles  Barnitz 
also  paid  the  legatees  of  Michael  Carle  500  dollars,  (the  half  of 
1000  dollars  charged  on  the  land  of  Adam  and  Henry,)  and  paid 
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to  Henry  Carle  in  hand  500  dollars  to  pay  his  debts,  (a  judgment 
of  200  dollars  having  previously  been  obtained  against  him.)  Henry 
Carle  died  about  twelve  years  ago  unmarried,  and  without  issue, 
his  said  sisters  then  surviving  him,  but  who  are  since  dead,  leaving 
the  heirs  and  representatives  named  as  plaintiffs.  Joseph  Carle 
gave  the  bond  to  John  Sailor  after  the  death  of  Henry.  John  Sailor 
is  dead,  and  the  bond  is  mislaid  or  lost.  The  defendants  are  in  the 
possession  of  the  two  tracts,  and  have  been  so  ever  since  the  date  of 
the  deed  to  them.  If  under  these  facts  the  plaintiffs  are  in  law  en- 
titled to  recover,  the  judgment  to  be  entered  for  them  according  to 
their  respective  rights  with  costs,  and  the  sheriff  of  Adams  county, 
in  that  event,  to  execute  a  writ  of  habcre  facias  possessioneni.  If 
in  law  the  plaintiffs  are  not  entitled  to  recover  on  either  of  them, 
judgment  to  be  entered  for  the  defendants. 

Extract  from  the  will  of  Michael  Carle: 

"And  concerning  my  lands  and  plantation  whereon  I  now  dwell, 
(situate  as  above  mentioned,)  I  do  hereby  mention  that  I  have  sold 
the  same  unto  my  said  two  sons  Adam  Carle  and  Henry  Carle,  (in 
an  equal  right  to  them,)  and  have  also  made  a  deed  of  conveyance 
(unto  them)  for  the  same,  but  I  intend  to  keep  the  same  in  my 
hand  until  my  decease;  but  after  my  decease  the  title  of  the  same 
shall  be  vested  in  my  said  two  sons,  unto  their  heirs  and  assigns 
forever,  upon  condition  that  they  doth  make,  or  else  sufficiently 
secure  the  following  mentioned  payments  for  the  same,  that  is  to 
say:  that  they  shall  pay  and  give  out  for  the  same  the  sum  of  one 
thousand  pounds,  each  of  them  the  sum  of  five  hundred  pounds  for 
his  share,  (lawful  money  of  Pennsylvania;)  and  that,  besides  the 
maintenance  of  my  wife  as  shall  hereafter  be  said,  and  the  money 
to  be  paid  in  manner  following,  namely:  the  sum  of  one  hundred 
pounds,  part  thereof  with  interest  to  be  paid  on  the  twenty-second 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirteen.  Wherefore  a  bond  is  unto  me  given,  and  the 
further  sum  of  ninety  pounds  to  be  paid  on  the  first  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifteen. 
Wherefore  also  a  bond  is  unto  me  given,  and  then  the  remainder 
of  the  said  thousand  pounds  to  be  paid  in  manner  following,  namely: 
eighty  pounds  in  a  year,  each  of  them  the  sum  of  forty  pounds,  and 
that  hi  manner  following,  namely:  on  the  first  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventeen,  they 
shall  pay  the  sum  of  forty  pounds  unto  my  daughter  Anna  Mary, 
now  the  wife  of  John  Sailor,  or  her  heirs,  arid  on  the  said  day  or 
time  a  like  sum  as  forty  pounds  unto  my  daughter  Susannah,  now 
the  wife  of  Adam  Eichelberger,  or  her  heirs,  &c.,  and  so  forth,  yearly; 
on  the  first  day  of  May  the  said  sum  of  forty  pounds  to  be  paid 
unto  each  of  them  till  each  of  them  has  received  the  sum  of  three 
hundred  pounds,  which  shall  then  be  their  full  share  out  of  my  real 
estate;  and  further,  my  will  is,  that  if  the  two  girls  that  live  with 
me  now,  namely,  Catherine  Matter  and  Elizabeth  Matter,  dangh- 
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ters  of  my  daughter  Magdeline,  deceased,  namely,  if  they  stay  by 
me  and  my  wife  till  to  our  decease,  or  till  they  be  married,  then  the 
sum  of  seventy  pounds  shall  be  paid  out  of  my  estate  unto  each  of 
them,  and  that  in  manner  following,  namely:  in  the  year  when  my 
two  daughters  above  said,  namely,  Anna  Mary  and  Susanna  doth 
receive  the  last  part  of  their  three  hundred  pounds,  that  then  in 
said  year  the  sum  of  forty  pounds  will  remain  of  the  money  to  be 
paid  by  my  two  sons  to  the  meaning  aforesaid,  which  said  forty 
pounds  shall  then  be  paid  to  said  Catherine  Matter,  in  part  of  her 
seventy  pounds,  in  the  said  year  as  my  two  daughters  receive  the 
last  of  their  three  hundred  pounds;  and  in  the  next  year  after,  the 
sum  of  thirty  pounds  shall  be  paid  to  said  Catherine  to  fill  her  se- 
venty pounds  as  aforesaid;  and,  in  the  same  year,  the  sum  of  fifty 
pounds  shall  be  paid  to  Elizabeth  Matter  in  part  of  her  seventy 
pounds  as  aforesaid;  and  then,  in  the  next  year  after,  the  remain- 
ing sum  of  twenty  pounds  shall  be  paid  to  said  Elizabeth  to  fill  up 
her  severity  pounds  as  to  the  meaning  aforesaid;  but  then  my  will 
is,  that  the  said  two  girls  shall  not  have  a  right  to  make  a  charge 
against  me  or  my  estate  for  year  wages  or  hire;  and  my  will  fur- 
ther is,  because  there  being  yet  seven  children  more  of  my  daugh- 
ter Magdaline,  deceased,  my  will  is  that  each  of  them  shall  have 
the  sum  of  ten  pounds  out  of  my  estate  in  full  of  their  share  out  of 
my  estate,  and  these  to  be  paid  ofl"  as  soon  as  can  be  after  the  others 
is  paid  off  as  aforesaid,  and  that  according  as  the  money  is  to  be 
paid  by  my  two  sons  as  aforesaid;  and  further,  my  will  is,  because 
my  son  Henry  is  not  yet  married,  that  if  he  should  die  without 
leaving  any  lawful  issue,  that  then  his  full  share  shall  fall  or  go  in 
equal  share  to  my  other  three  children,  Adam  and  Anna  Mary  and 
Susanna,  to  one  of  them  as  much  as  to  the  other." 

On  the  same  day  Michael  Carle  and  wife,  executed  a  deed  of 
conveyance  for  the  same  lands  to  his  said  two  sons,  which  recited 
his  will  and  conveyed  subject  to  it. 

On  the  llth  of  March  1814,  Henry  Carle  executed  a  deed  for 
his  moiety  of  the  said  lands  to  Adam  Carle  and  Charles  Barnitz,  for 
the  purpose  of  barring  the  estate-tail,  which  was  duly  acknowledged 
in  open  court  and  recorded  according  to  law. 

Upon  these  facts  the -court  below  (Durkee,  president)  rendered  a 
judgment  for  the  defendants. 

Reed,  for  plaintiff  in  error,  cited  4  Kent  Com.  454;  7  Law  Lib. 
21;  8  Law  Lib.  50;  3  Term  Rep.  143;  8  Law  Lib.  64;  7  Term 
Rep.  595;  17  Serg.  8,-  Rawle  293;  4  Kent  Com.  270. 

Stevens,  for  defendant  in  error,  cited  Fearn  on  Rem.  476;  2  Poio. 
Dev.  564;  9  Fez.  202;  22  Law  Lib.  302  j  3  Serg.  fy  Raiole  476; 
6  Watts  21. 
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The  opinion  of  the  court  was  delivered  by 

SERJEANT,  J. — Questions  as  to  the  effect  of  \vordsin  wills  similar 
to  those  used  in  the  present  one,  in  creating  an  estate  tail  in  the  first 
taker,  or  an  estate  in  fee  with  an  executory  devise  over,  have  been 
so  frequent,  that  their  construction  must  be  considered  as  settled  by 
authorities,  which  we  are  not  at  liberty  to  subvert,  even  if  we  could 
flatter  ourselves  with  the  idea,  that  we  could  delineate  a  more  per- 
fect system  on  this  refined  subject,  than  that  which  the  existing  law 
establishes.  The  principle  has  now  become  a  settled  rule  of  prop- 
erty, in  relation  to  lands,  that  if  a  devise  be  made  to  one  in  fee,  and 
if  he  die  without  issue,  or  on  failure  of  issue,  or  for  want  of  issue, 
or  without  leaving  issue,  then  over  to  another  in  fee,  the  estate  of 
the  first  taker  is  a  fee  tail,  which  if  he  have  issue,  passes  to  them 
adinftnitum  by  descends  tenants  in  tail.  The  estate  vests  in  the 
first  taker  fully,  and  to  all  intents  and  purposes  as  a  fee  tail,  and 
any  devise  over  after  the  failure  of  such,  must  of  course  be  after  an 
indefinite  failure  of  issue,  and  bad  as  an  executory  devise.  It  is 
good  as  a  vested  remainder,  subject  to  be  barred  by  a  fine  or  re- 
covery, or  deed  executed  by  the  tenant  in  tail,  under  the  act  of  assem- 
bly. 

The  case  of  Clark  v.  Baker,  3  Serg.  4*  Raivle  470,  is  an  authority 
in  point,  in  the  present  case.  There  one  devised  all  his  plantation 
to  his  daughter  and  grand-daughter,  to  hold  to  them  and  the  sur- 
vivor of  them,  and  to  their  lawful  issue  for  ever,  share  and  share 
alike,  in  two  equal  shares,  and  if  either  of  them  should  die  without 
leaving  lawful  issue  of  their  bodies;  then  to  the  survivor  and  her 
lawful  issue  forever:  and  further  empowered  D.  W.  and  his  daugh- 
ter to  sell  all  his  lands,  if  they  should  judge  it  more  advantageous 
for  his  daughter  and  grand-daughter,  to  have  the  interest  arising 
therefrom,  than  to  rent  it,  and  gave  the  interest  in  a  similar  man- 
ner, and  it  was  held,  that  the  daughter  and  grand-daughter,  took 
estates  tail  in  possession,  with  vested  cross-remainders  in  tail  to 
each,  and  a  vested  remainder  in  fee  to  D.  W.  In  Doe  v.  Griffith,  4 
Maule  8f  Sel.  61,  land  was  devised  to  R.  D.  the  testator's  eldest 
son  and  his  heirs,  but  if  it  should  happen  that  R.D.  should  die  and 
leave  no  issue,  then  to  the  testator's  son  W.  D.  and  his  heirs,  and 
if  he  should  die  without  issue,  then  to  the  testator's  son  E.  D.  It 
was  held,  that  R.  D.  took  an  estate  tail.  See  Fearne  Cont.  Rem. 
$  Ex.  Dev.  474,  note;  2  Pow.  Dev.  564. 

The  exceptions  to  the  application  of  the  general  rules  are,  either 
in  cases  of  personal  estate,  in  which  the  construction  is  more  liberal 
in  favour  of  executory  devises;  or  when  the  time  at  which  the  de- 
vise over  is  to  take  effect,  is  expressly  or  impliedly  limited  to  a  par- 
ticular period,  within  a  life  or  lives  in  being,  and  twenty-one  years 
after;  as  where  the  contingency  is,  if  the  first  taker  die  without  issue 
before  arriving  at  twenty-one,  or  if  he  die  unmarried  and  without 
issue,  or  if  he  die  without  leaving  issue  behind  him,  or  living  at  the 
time  of  his  decease,  or  if  the  devise  over  be  of  a  life-estate,  which 
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implies  necessarily,  that  such  devisee  over  may  outlive  the  first 
estate  ;  in  all  these  cases,  the  testator  has  been  considered  as  mean- 
ing a  failure  of  issue  within  a  fixed  period,  and  not  an  indefinite 
failure  of  issue.  But  without  some  such  circumstance  to  distinguish 
the  case,  it  must  be  considered  as  falling  within  the  particular  cases 
of  the  same  kind  already  decided,  as  well  as  the  general  course  of 
reasoning  adopted  by  the  judges  in  analogous  cases. 

It  has  been  urged,  that  the  present  case  falls  within  the  excep- 
tions, because  the  testator  prefaces  the  devise  by  the  words,  "  be- 
cause my  son  Henry  is  unmarried,"  which  manifests  an  intention 
to  make  the  devise  over  contingent,  on  his  dying  without  leaving 
issue  and  unmarried.  But  we  do  not  think  this  sufficient  to  change 
the  settled  construction  which  such  a  devise  has  received.  For 
though  it  is  true  he  assigns  this  reason  why  he  makes  the  devise, 
yet  he  limits  it  at  the  same  time  merely  to  his  dying  without  leaving 
issue,  looking  to  the  possibility  of  his  marrying  and  having  issue 
capable  of  inheriting  from  him  an  estate  tail  indefinitely,  which  of 
course  must,  in  order  to  transmit  it  by  descent,  vest  in  him  as  tenant 
in  tail  in  the  first  instance. 

On  the  will,  therefore,  without  considering  what  might  be  the 
effect  of  the  conveyance  to  him  by  the  testator,  we  are  of  opinion, 
that  Henry  Carle  took  an  estate  tail  which  with  all  remainders  over 
he  barred  by  his  deed. 

Judgment  affirmed. 


Croft  against  Moore. 

One  of  three  joint  sureties,  who  paid  the  debt  to  their  common  creditor,  may 
be  subrogated  to  the  rights  of  that  creditor  in  the  judgment  paid  by  him,  to  enable 
him  to  recover  contribution  from  the  other  two. 

ERROR  to  the  common  pleas  of  Cumber  land  county. 

John  Moore  against  George  Croft.  This  was  a  question  of  sub- 
stitution, arising  out  of  the  following  facts : 

On  the  14th  of  May  1830,  John  D.  Mahan  executed  a  promissory 
note  to  George  Croft,  Samuel  Galbraith  and  John  Moore,  for  the 
payment  of  900  dollars  in  four  months,  who  endorsed  it  to  the  Har- 
risburg  Bank,  by  whom  it  was  discounted.  A  suit  was  brought  upon 
this  note  against  them,  and  judgment  obtained  in  1831.  An  exe- 
cution was  issued  and  the  money  was  paid  to  the  sheriff  by  John 
Moore  and  Samuel  Galbraith.  After  the  payment  of  it,  John 
Moore  obtained  a  rule  upon  George  Croft,  to  show  cause  why  he 
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should  not  be  substituted  as  plaintiff  to  the  amount  of  the  one-sixth 
part  of  the  judgment  which  he  paid  for  him. 

This  was  resisted  by  George  Croft  on  two  grounds: — first,  that 
substitution  was  not  a  proper  remedy  as  between  sureties,  but  only 
as  between  principal  and  surety;  and  secondly,  that  in  consequence 
of  the  relation  which  existed  between  John  Moore  and  John  D. 
Mahan,  the  principal,  as  partners,  the  former  had  not  such  an  equity 
as  entitled  him  to  substitution.  The  facts  appeared  to  be,  that  after 
the  note  was  discounted  by  the  bank,  the  proceeds  were  paid  to 
John  Moore  upon  the  check  of  Croft,  Galbraith  and  Moore,  the 
endorsers :  that  John  D.  Mahan,  Jacob  M.  Haldeman  and  John 
Moore,  were  partners  in  the  iron  business  at  the  time,  and  that  the 
proceeds  of  the  note  were  placed  to  the  credit  of  John  D.  Mahan, 
upon  his  stock  account,  he  being  deficient  in  the  amount  which  he 
had  agreed  to  bring  into  the  partnership. 

Hepburn,  president. — "  The  facts,  so  far  as  we  are  capable  of 
understanding  them  in  the  present  application,  makes  it  the  ordi- 
nary one  of  a  joint  surety,  having  paid  the  debt  to  their  common 
creditor,  asking  to  be  surrogated  to  the  rights  of  that  creditor  in 
the  judgment  paid  by  him  against  his  co-surety,  who  paid  nothing 
That  he  has  such  right,  is,  I  think,  clearly  settled  in  the  case  of 
Cayler  v.  Ensworth,  6  Page  32;  Jimer.  Jur.  No.  41,  p.  192. 

"Joint  sureties  are  bound,  as  between  themselves,  to  contribute 
equally  to  discharge  the  debt  for  which  they  are  jointly  holden; 
and  if  one  of  them  pays  the  whole,  he  is  in  equity  subrogated  to  all 
the  rights  and  remedies  of  the  original  creditor  for  the  payment  of 
his  debt,  not  only  as  against  the  principal  debtor,  but  also  as  against 
the  co-sureties,  to  the  extent  they  are  equitably  bound  to  contri- 
bute." Nothing  more  is  asked  for  here,  and  we  think  the  rule 
should  be  made  absolute. 

Biddle  and  Watts,  for  plaintiff  in  error.  This  is  the  first  time 
in  Pennsylvania  that  an  attempt  has  been  made  to  introduce  the 
practice  of  substituting  one  surety  against  another,  or  one  principal 
against  another,  to  compel  contribution;  and  we  think  the  practical 
operation  of  it  will  meet  with  so  many  difficulties,  growing  out  of 
the  number  of  sureties,  and  their  solvency  and  insolvency,  that 
the  parties  had  better  be  left  to  their  action  for  contribution.  1 
Johns.  Chan.  469;  1  Law  Lib.  143,  266;  Penn.  Rep.  361;  3 
Penn.  Rep.  405;  Fell  on  Cov.  199;  2  Vez.  540. 

Graham  and  Alexander,  for  defendant  in  error,  cited  5  Watts 
220;  1  Johns.  Chan.  409;  1  Jitk.  134;  4  Johns.  Chan.  545;  1 
Penn.  Rep.  395;  6  Page  32. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — As  a  remedy  between  surety  and  principal,  or 
between  sureties  themselves,  subrogation  to  the  ownership  of  the 
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security  has  advantages  which  must  always  incline  courts  of  equity 
to  favour  it.  As  each  co-surety  is  separately  liable  at  law  for  no 
more  than  an  aliquot  part  to  one  who  has  paid  the  whole,  an  action 
for  contribution  has  this  disadvantage,  that  it  leaves  him  who  has 
paid  more  than  his  part,  exposed  to  a  possibility  of  loss  from  insol- 
vency of  any  one  of  the  contributors,  which  a  bill  in  equity  does 
not.  1  Bos.  $  PuL  268;  Peter  v.  Rich,  1  Ch.  R.  45:  I  Ibid.  19. 
Besides,  as  was  said  in  Craythorne  v.  Swinburne,  14  Ves.  164, 
separate  actions,  where  the  contributors  are  numerous,  must  be  at- 
tended with  many  difficulties.  All  this  may  be  avoided  by  sub- 
stituting the  surety  for  the  creditor,  and  enabling  him,  by  means  of 
the  control  which  the  ownership  of  the  security  gives  him,  to  apply 
it  so  as  to  divide  the  burthen  equably  among  all.  The  doctrine  of 
assignment,  however,  is  rejected  by  Mr  Justice  Story,  (Eg.  Juris. 
472,  note  2,)  who,  on  the  authority  of  Gammon  v.  Stone,  1  Ves. 
339,  and  Walfley  v.  Sparks,  2  Ves.  529,  contests  the  position  of 
Chancellor  Kent  in  Millard  v.  Cheeseborongh,  1  Johns.  Chan.  413, 
and  Avery  v.  Patten,  7  Johns.  Chan.  11,  that  a  surety  who  has 
paid  the  debt  is  entitled  to  an  assignment  of  the  security  against  his 
principal  or  co-surety.  The  chancellor  relied  on  Morgan  v.  Sey- 
mour, 1  Ch.  JR.  150;  3  Ibid.  64;  and  Ex  parte  Crisp,  1  Jltk.  35, 
in  which  the  point  was  directly  adjudged;  to  which  he  would  doubt- 
less have  added  Glossop  v.  Harrison,  Cooper  61,  had  it  been  known 
in  this  country  at  the  time,  but  it  was  made  only  a  few  months  before. 
In  that  case,  the  surety  of  a  receiver  of  the  opera  house,  who  had 
advanced  money  to  his  principal,  which  the  principal  had  misap- 
plied by  paying  it  to  the  tradesmen  of  the  house,  instead  of  the 
bankers  of  the  trustees,  was  let  in  on  a  balance  due  to  the  receiver 
on  the  settlement  of  his  account.  Now,  though  there  was  no  actual 
assignment  to  him  of  the  tradesmen's  bills,  it  was  by  being  put  in 
their  place,  and  not  in  the  place  of  the  receiver  who  had  assigned 
away  his  interest  in  the  fund,  that  the  surety  was  relieved.  To 
have  put  him  in  the  receiver's  place  after  he  had  parted  with  his 
ownership,  would  have  been  to  do  nothing;  and  to  put  him  in  the 
tradesmen's  place  would  have  been  to  do  no  more  if  the  previous 
payment  of  their  bills  had  been  considered  an  extinguishment  of 
them  in  equity  as  well  as  at  law.  Now  the  entire  ground  of  the 
decisions  in  the  elder  Vesey's  reports,  on  which  Mr  Justice  Story 
relies,  is  the  technical  effect  of  payment  at  law,  from  which  it  was 
inferred,  that,  as  the  principal  or  co-surety  might  plead  it  in  bar, 
the  assignment  of  an  exploded  security  would  be  nugatory.  But 
this  last  case  proves  that  what  is  very  payment  at  law,  may  not  be 
payment  at  all  in  equity;  and,  where  that  is  the  case,  it  is  shown 
by  Parsons  v.  Briddock,  2  Vern.  608,  that  an  assignment  of  the 
security  will  be  enforced.  In  that  case,  sureties,  who  had  paid  the 
debt  when  separately  sued,  were  decreed  to  have  an  assignment  of 
a  judgment  obtained  against  special  bail  of  the  principal  who  had 
also  been  separately  sued,  on  the  ground  that  bail  stand  in  the  place 
IX. — 2  o 
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of  their  principal.  Now,  though  the  original  bond  was  joint  and 
several,  yet  payment  of  the  surety's  several  bond  would,  at  law, 
equally  discharge  the  several  bond  of  the  principal;  and,  had  it 
been  thought  that  the  surety's  payment  had  discharged  it  also  in 
equity,  the  same  objection  would  have  lain,  and  doubtless  would 
have  been  made,  to  an  assignment  of  the  judgment  against  the 
principal's  bail,  as  was  made  in  Wolfley  v.  Sparks,  that  the  law 
court  would  be  bound  to  set  aside  any  execution  which  the  sure- 
ties might  issue  on  it.  If  payment  by  one  extinguishes  the  debt  as 
to  all,  it  necessarily  extinguishes  all  the  securities  given  for  it, 
whether  joint  or  several;  and  it  is,  therefore,  no  answer  to  the  pre- 
ceding case  to  say,  that,  as  the  bond  was  sued  severally,  the  judg- 
ment against  the  principal  debtor's  bail  was  collateral;  and  that  it 
is  not  disputed  that  a  surety  is  entitled  to  all  the  creditor's  securities 
of  that  stamp.  Either  the  point  was  erroneously  decided,  or  pay- 
ment has  not  the  extreme  effect  ascribed  to  it.  It  is  indeed  asserted 
by  Mr  Theobald,  in  his  treatise  on  the  law  of  principal  and  surety, 
page  259,  on  what  authority  I  know  not,  that  "it  is  now  held  that 
sureties  are  entitled  to  stand  in  the  place  of  the  creditor,  and  to  have 
the  same  remedies  as  he  would  have  had,  only  in  respect  of  col- 
lateral securities;  and  that  the  payment  of  a  specialty  debt  by  the 
surety  makes  him  only  a  simple  contract  creditor;"  an  assertion 
which  is  incompatible  with  what  he  had  said  in  the  beginning  of 
the  same  chapter,  that  "  a  surety  is  entitled  to  every  remedy  which 
the  creditor  has  against  the  principal  debtor."  That,  however,  was 
an  assertion  of  counsel,  which  he  erroneously  attributed  to  the 
lord  chancellor,  but  which  bears  so  directly  on  the  point  at  issue, 
as  to  have  induced  Mr  Justice  Story  to  strip  it  of  its  pseudo-judicial 
character.  But  the  question  may  still,  perhaps,  be  considered  as 
an  open  one,  wherever  there  is  a  formal  administration  of  equity, 
though  it  must  be  admitted  that  the  weight  of  authority  is  on  the 
side  of  Chancellor  Kent.  Nor  can  it  be  disputed  that  the  reason 
given  for  the  two  decisions  on  the  other  side,  is  more  technical 
than  solid.  If,  as  seems  to  be  proved  by  Parsons  v.  Briddock  and 
Glossop  v.  Harrison,  payment  at  law  may  leave  the  demand  a  sub- 
sisting one  in  equity,  it  is  inconceivable  that  the  same  power  which 
can  restrain  a  plaintiff  from  suing  at  law  for  an  inequitable  de- 
mand, may  not  restrain  a  defendant  also  from  setting  up  an  ine- 
quitable defence.  A  much  more  plausible  reason  is  that  suggested 
by  Mr  Justice  Story,  that,  where  the  parties  are  all  already  before 
the  court,  the  chancellor  may  as  well  do  justice  to  them  at  once  by 
a  direct  decree.  But,  whatever  be  the  foundation  of  the  doctrine 
of  assessment  elsewhere,  it  is  certain  that  we  are  indebted  to  it  ex- 
clusively for  our  jurisdiction  in  matters  of  subrogation.  An  as- 
signment may  be  unnecessary  where  the  parties  are  before  a  court 
with  chancery  powers;  but  the  scantness  of  our  equitable  appara- 
tus, sometimes  drives  us  to  curious  shifts.  The  necessity  we  are 
under  of  administering  equity  through  the  medium  of  common  law 
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forms,  compels  us,  in  cases  like  the  present,  to  arrive  at  justice  in- 
directly, by  the  instrumentality  of  an  imaginary  assignment  of  the 
security,  which  enables  the  surety  to  apply  it,  by  direction  of  the 
court,  in  a  way  to  cast  the  burthen  on  those  who  ought  to  bear  it. 
Our  leading  ease  is  Kuhn  v.  North,  10  Serg.  fy  Rawle,  399,  in 
which  it  was  held,  that,  though  payment  by  a  surety  with  intent 
to  discharge  the  security,  extinguishes  it  in  equity  as  well  as  at  law; 
yet,  that  where  the  amount  of  the  debt  is  advanced  to  procure  the 
control  of  it,  equity  keeps  it  afoot  to  answer  the  intent  of  the  ad- 
vancement— a  distinction  whose  value,  as  the  surety  can  have  no 
motive  or  intent  in  a  case  of  involuntary  payment,  is  not  very  easily 
appreciated.  The  general  principle,  however,  has  been  reasserted 
in  Fleming  v.  Beaver,  2  Rawle  132;  Burns  v.  The  Huntingdon 
Bank,  1  Penn.  Rep.  391;  and  Mehaffy  v.  Shaw,  2  Penn.  Rep.  378. 
In  our  own  state,  therefore,  the  question  must  be  considered  as  at 
rest. 

Now  it  is  clear,  on  the  proofs  in  the  case  under  considera- 
tion, that  the  note  was  discounted  for  the  drawer  to  make  up  the 
amount  of  stock  he  had  agreed  to  bring  into  the  partnership;  and 
that,  though  the  proceeds  of  it  were,  in  the  first  instance,  received 
by  the  surety  who  claims  to  be  substituted,  yet  that  he  charged 
himself,  at  the  drawer's  request,  with  the  amount  to  which  the 
drawer's  stock  account  had  fallen  short.  We  have  then  the  ordinary 
case  of  payment  by  a  surety;  and  the  court  below  properly  directed 
him  to  be  substituted  for  the  creditor. 

Order  of  subrogation  affirmed. 


Hersheaur  against  Hocker. 

It  is  error  so  to  instruct  the  jury  as  to  direct  their  minds  from  the  true  point 
of  inquiry  to  one  which  is  not  supported  by  any  evidence  in  the  cause. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  Peter  Hocker  against  William 
Hersheaur,  for  an  acre  and  a  half  of  land.  Every  thing  material 
to  the  point  decided  is  stated  in  the  opinion  of  the  court. 

J.  «/2.  Fisher  and  Jlyres,  for  plaintiff  in  error. 
Herman  •fllricks,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Among  the  several  matters  assigned  for  error,  we 
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think  there  is  only  which  can  avail  the  plaintiff  in  error,  who  was 
the  defendant  in  the  court  below,  so  as  to  have  the  judgment 
reversed.  The  court  below  seemed  to  think,  and  accordingly  ex- 
pressed their  opinion  pretty  strongly  to  the  jury,  that  the  decision 
of  the  cause  did  not  turn  upon  the  true  location  of  the  line  which 
originally  divided  the  official  surveys  under  which  the  parties  re- 
spectively claimed,  but  rather  upon  the  question,  whether  or  not 
the  four  surveyors,  Hiram  H.  Hetzel,  John  HofFer,  Joseph  Gray, 
and  John  Davis,  had,  by  and  with  the  consent  of  the  parties,  estab- 
lished a  division-line  between  their  respective  lands,  by  which  they 
had  agreed  to  be  bound  in  future.  In  this  we  think  the  court  were 
mistaken,  but  correct  in  all  the  other  matters  excepted  to.  There 
does  not  appear  to  have  been  any  evidence  given,  on  the  trial  of 
the  cause,  tending  to  prove  distinctly  that  it  was  agreed  between 
the  parties  to  submit  the  determination  of  their  dispute  in  this  ac- 
tion to  the  award  or  decision  of  the  four  surveyors,  nor  yet  any 
evidence  given,  showing  that  the  dispute  between  them  had  been 
terminated  by  a  compromise.  The  only  evidence  that  could  be  con- 
sidered as  bearing  the  slightest  resemblance  to  either,  is  in  the  tes- 
timony, first,  of  John  Davis,  who  says,  "  I  thought  Mr  Hoffer  and 
Mr  Hetzel  were  chosen  by  Hocker,  and  Mr  Gray  and  I  by  Her- 
sheaur.  I  understood  from  both  .parties  that  there  was  a  dispute 
between  them  about  the  line,  and  they  called  upon  us  to  fix  the 
corner;  we  fixed  a  corner."  He  also  says,  "  I  thought  it  was  more 
a  compromise  than  a  real  corner  when  we  fixed  them."  He  again 
says,  "  none  of  us  could  be  satisfied  that  it  was  the  true  corner, 
without  running  the  entire  lines,  and  we  talked  among  ourselves, 
if  the  parties  were  not  satisfied  with  it,  we  would  have  to  run 
them."  Hoffer  says,  "  Hocker  called  on  me  to  go  there;  parties 
said  they  were  satisfied."  Gray  says,  "the  parties  appeared  to  be 
satisfied  with  what  was  done  that  day;  we  went  there  at  the  request 
of  the  parties;  Hocker  asked  me  to  go"  Hetzel  says,  Hocker 
called  on  me  to  go  there;  the  parties  said  they  were  satisfied;  they 
said  it  was  near  the  place  as  it  could  be  got  at."  Davis  says  he 
was  requested  to  come  there  by  Hersheaur,  and  paid  for  doing  so 
by  him.  But  the  other  three  surveyors  say  they  were  requested 
and  employed  to  come  there  by  Hocker,  and  paid  by  him,  as  it 
may  be  fairly  presumed,  for  what  they  had  done.  None  of  them, 
nor  does  any  other  witness  say  that  they  were  mutually  chosen  by 
the  parties  for  the  purpose  of  settling  and  putting  a  final  end  to  the 
dispute  that  existed  between  them.  Mr  Davis  says,  "I  thought 
Mr  Hoffer  and  Mr  Hetzel  were  chosen  by  Hocker,  and  Mr  Gray 
and  I  by  Hersheaur."  But  he  does  not  say  it  was  so,  he  only 
thought  so;  and  in  this  he  was  clearly  mistaken,  for  excepting 
himself,  they  were  all  selected  and  brought  there,  as  they  say,  by 
Hocker.  In  short,  it  would  appear  as  if  these  four  gentlemen  had 
been  taken  to  the  ground  of  controversy  as  artists,  three  of  them 
by  Hocker,  and  the  fourth  by  Hersheaur,  for  the  purpose  of  view- 
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ing  it,  running  the  lines  or  boundaries  of  the  lands  respectively  of 
the  parties,  and  ascertaining,  if  practicable,  where  the  true  line  of 
division  between  them  was  actually  located;  and  having  done  this, 
to  use  them  as  witnesses  afterwards,  if  it  should  be  thought  that 
mis  evidence  would  avail  any  thing  on  the  trial  of  the  cause.  For 
it  must  be  recollected,  that  this  action  had  been  instituted  some  nine 
months  before  they  were  taken  to  the  ground,  and  that  it  was 
pending  at  the  time.  That  they  were  brought  to  the  ground  by 
the  parties  with  a  view  of  making  witnesses  of  them  afterwards,  if 
thought  advisable,  appears  to  be  supported  by  the  evidence  of 
Mr  Ayres,  who,  it  seems,  was  counsel  of  Hersheaur  at  the  time, 
and  present  with  the  surveyors  on  the  ground,  and  attended  them 
throughout  in  all  they  did.  If  there  had  been  then  any  agreement  or 
understanding  between  the  parties,  by  which  they  had  consented 
to  submit  their  dispute  to  the  arbitrament  of  the  surveyors,  or  take 
their  opinion  as  to  where  they  believed  the  true  line  of  division  to 
be,  and  thereafter  to  abide  by  it,  Mr  Ayres,  it  must  be  presumed, 
would  have  been  made  acquainted  with  it  by  his  client,  yet  he  never 
heard  of  such  thing.  He  says,  "they  (meaning  the  surveyors) 
appeared  to  be  all  satisfied  that  Hersheaur  had  none  of  Hocker's 
land,  and  then  the  thing  dropped.  The  parties  were  looking  on, 
but  said  nothing  that  I  heard.  I,  on  the  part  of  Mr  Hershauer, 
said,  if  Mr  Hocker  will  quit,  here  is  an  end  of  this  matter;  he 
made  no  answer;"  so  that  it  is  perfectly  clear  nothing  was  done, 
nor  intended  to  be,  that  should  conclude  or  end  this  suit  in  any  way, 
so  as  to  preclude  the  plaintiff  from  going  on  with  it  afterwards,  or 
the  defendant  from  depending  on  his  original  right,  according  to  the 
true  line  of  division,  wherever  he  might  be  able  to  show  it  was. 
If  such  had  been  the  object  for  which  the  surveyors  were  brought 
together,  they  ought  to  have  determined  also  as  to  the  costs  of  the 
suit,  and  to  have  said  how  and  by  whom  they  should  be  paid.  And 
more  especially  ought  this  to  have  been  done,  if  what  the  survey- 
ors did  was  to  be  considered,  as  Mr  Davis  says,  more  of  a  com- 
promise than  settling  where  the  real  corner  stood.  Because,  had  a 
compromise  taken  place  between  the  parties  pending  the  action, 
without  settling  ho  w,and  by  whom  the  costs  of  the  action  should  be 
paid,  it  would  not  be  right  to  make  the  defendant  pay  them  merely 
because  the  plaintiff  had  obtained  some  ground  by  the  compromise, 
which  before  was  claimed  by  the  defendant;  for  it  might  well  be, 
that,  if  the  defendant  had  not  given  it  up,  in  order  to  have  peace, 
the  plaintiff  could  never  have  gained  or  recovered  it.  Beside, 
it  may  be  observed  that  the  plaintiff  or  his  counsel  could  not  have 
supposed  that  the  settlement  of  this  action  was  referred  to  the  sur- 
veyors to  be  settled  by  them,  and  that  it  was  so  settled,  or  other- 
wise he  would  have  put  an  end  to  it,  by  making  some  suitable  en- 
try on  the  record  for  that  purpose.  We  therefore  think  that  the 
court  erred  in  not  submitting  the  controversy  in  this  case  to  the 
jx. — 2  o* 
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jury,  as  it  stood  between  the  parties  at  the  commencement  of  the 
action. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Cumberland  Valley  Railroad  Company  against  Baab. 

An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to 
induce  the  location  of  their  route  at  a  particular  place,  is  valid  and  binding,  and 
may  be  enforced  by  action. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

The  President,  Managers  and  Company  of  the  Cumberland  Val- 
ley Railroad  Company  against  Jacob  Baab.  This  action  was 
brought  to  recover  from  defendant  the  sum  of  50  dollars,  under  the 
following  circumstances: 

Upon  the  2d  day  of  April  1831,  an  act  was  passed  entitled  an 
act  to  incorporate  the  Cumberland  Valley  Railroad  Company, 
which  act  authorized  the  commissioners  therein  named  to  receive 
subscriptions  to  the  capital  stock  of  the  company,  in  the  manner 
and  form  therein  specified,  each  subscriber  promising  to  pay  50  dol- 
lars for  each  share  subscribed  by  him,  and  paying  down  five  dollars 
on  each  share  at  the  time  of  the  subscription.  The  act  authorized 
the  subscription  of  four  thousand  shares,  but  directed  that  on  fifteen 
hundred  snares  being  subscribed,  and  five  dollars  on  each  share 
being  paid,  the  governor  should  issue  his  letters  patent  incorpora- 
ting the  company,  by  the  name  of  "  The  Cumberland  Valley  Rail- 
road Company."  The  original  act  authorized  the  company,  when 
incorporated,  to  survey  and  construct  a  rail  road,  "  beginning  at  the 
borough  of  Carlisle,  in  the  county  of  Cumberland,  and  passing  this 
said  county,  by  the  nearest  and  best  route,  to  a  point  on  the  Sus- 
quehanna  river,  at  or  near  the  borough  of  Harrisburg,  within  the 
same." 

By  a  supplement  passed  the  15th  of  April  1835,  the  original  act 
was  revived,  and  the  time  for  commencing  and  finishing  the  work 
extended  for  six  years,  "  with  full  power  and  authority  to  construct 
the  railroad  from  the  Susquehanna  river,  by  the  way  of  Carlisle 
and  Shippensburg,  to  Charnbersburg,  in  the  county  of  Franklin," 
&c. 

By  another  supplement,  passed  the  2d  of  February  1836,  the 
company  are  "authorized  and  empowered  to  build  a  bridge  over 
the  Susquehanna  river,  at  the  eastern  termination  of  their  railroad, 
as  designated  by  the  act  of  2d  April  1831,  incorporating  said  com- 
pany, and  to  make  so  much  of  a  railroad  on  the  east  side  of  said 


May  1840.]  OF  PENNSYLVANIA.  459 

[Cumberland  Valley  Railroad  Company  v.  Baab.] 

river  as  may  be  necessary  to  connect  the  Cumberland  Valley  Rail- 
road with  the  Pennsylvania  canal,  and  with  the  Harrisburg,  Ports- 
mouth, Mountjoy  and  Lancaster  Railroad:  the  manner  in  which 
the  connection  was  to  be  formed  with  the  Pennsylvania  canal  to  be 
in  accordance  with  the  directions  of  the  canal  commissioners,"  &c. 

By  the  23d  section  of  the  original  act,  it  is  provided  that  if  any 
increase  of  the  capital  stock  be  deemed  necessary  by  the  stock- 
holders to  complete  the  said  railroad,  it  may  be  lawful  for  the  said 
president,  managers  and  company,  at  a  stated  or  special  meeting 
convened  for  that  purpose,  to  increase  the  number  of  shares  so  that 
they  shall  not  exceed  in  the  whole  ten  thousand,  and  to  receive  and 
demand  the  moneys  for  shares  so  subscribed  in  like  manner,  and 
under  like  penalties,  as  original  subscriptions  of  stock. 

After  the  passage  of  the  supplement  of  1836,  it  became  neces- 
sary to  fix  the  points  at  which  the  bridge  should  cross  the  river  Sus- 
quehanna.  The  inhabitants  of  the  lower  end  of  the  borough  of 
Harrisburg  were  desirous  that  the  bridge  should  cross  the  river  so 
as  to  reach  the  borough  at  Mulberry  street;  whilst  it  is  said  that 
those  in  the  upper  end  of  the  borough  and  Maclaysburg  were 
anxious  that  it  should  cross  at  their  part  of  the  town. 

A  subscription  paper  was  circulated  among  the  inhabitants  of 
the  lower  end  of  the  borough  in  the  following  words,  to  wit:  "If 
the  president  and  managers  of  the  Cumberland  Valley  Railroad 
Company  will  locate  their  valley  railroad  bridge  across  the  river 
opposite  to  Mulberry  street,  Harrisburg,  we  do  severally  agree  to 
pay  to  the  Cumberland  Valley  Railroad  Company  the  sums  set 
opposite  our  names  respectively,  for  the  purpose  of  purchasing  one 
or  more  depots  on  the  canal  at  Harrisburg,  near  Mulberry  street. 
March  9,  1836." 

To  this  subscription  paper,  various  persons  put  their  names  for 
various  sums  of  money,  amounting  in  all  to  two  thousand  six  hun- 
dred and  sixty-five  dollars,  and  among  their  names,  the  name  of 
the  defendant  is  subscribed  for  the  sum  of  fifty  dollars.  His  hand- 
writing to  the  subscription  has  been  proved,  and  it  has  also  been 
testified  that  the  company  have  constructed  their  railroad  bridge 
across  the  river  Susquehanna,  at  or  opposite  to  Mulberry  street. 
That  the  company  has  bought  a  lot  for  a  depot  not  far  from  the 
end  of  Mulberry  street,  but  they  have  first  to  run  up  to  near  Mar- 
ket street,  and  then  down  the  Lancaster  railroad  to  get  to  it.  Their 
own  road  is  too  high  to  approach  the  depot  from  it. 

The  court  below  was  of  opinion  that  the  contract  was  against 
public  policy,  and  without  consideration  in  law,  and  directed  the 
jury  to  find  for  the  defendant. 

M'Cormick,  for  plaintiff  in  error,  cited  2  Bingh.  242;  Chit,  on 
Con.  217;  2  Penn.  Hep.  466. 

J.  J?.  Fisher,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  decision  in  the  Hibernia  Turnpike  v.  Hen- 
derson turned  on  the  construction  of  a  statute.  The  contract  of 
subscription  was  regulated  by  the  act  of  incorporation,  in  the  inter- 
pretation of  which,  it  was  held  that  the  public  interest  was  so  much 
concerned  in  the  scheme  that  prompt  payment  of  the  instalment 
which  was  required  to  be  counted  down  at  the  time  of  subscription, 
could  not  be  dispensed  with  by  the  commissioners,  or  subsequently 
by  the  company:  the  contract  before  us  is  regulated,  or  expressly 
prohibited  by  no  statute  whatever.  It  certainly  was  held,  that  the 
public  had  an  interest  in  the  question  of  location  which  it  was  the 
purpose  of  the  legislature  to  protect  by  excluding  fictitious  subscrip- 
tions; and  to  preclude  an  improper  influence  from  being  gained  by 
means  of  them  in  the  election  of  the  first  board  of  managers,  was 
assigned  as  the  motive  which  induced  the  legislature  to  insist  on 
immediate  payment  of  a  part  of  the  subscription  as  a  stake  in  the 
company's  concerns.  The  object  evidently  was  to  prevent  a  choice 
favourable  to  the  interests  of  influential  proprietors  on  the  proposed 
route,  but  prejudicial  to  the  interests,  not  only  of  the  company,  but 
of  the  state  which  also  was  a  stockholder,  and  we  were  constrained 
by  these  considerations  to  enforce  the  condition  of  payment  with 
extreme  rigour.  But  it  was  not  intimated  that  if  present  payment 
of  a  part  of  the  subscription  had  not  been  expressly  exacted  by  the 
statute,  the  public  interest  would  nevertheless  have  made  it  indis- 
pensable to  the  legality  of  the  contract.  It  is  here  that  a  corpora- 
tion, being  ens  Zegis,  has  no  inherent  power  to  act,  or  indeed  any 
power  at  all  beyond  what  is  necessary  to  accomplish  the  end  of  its 
being:  but  it  is  also  true  that  within  the  scope  of  its  legitimate  func- 
tions it  may  act  as  a  natural  person  might.  In  defining  its  powers, 
it  would  be  impracticable  to.enumerate  them  specifically,  or  to  do 
more  than  circumscribe  the  field  of  its  action,  leaving  it  to  exercise 
all  those  that  are  incidental  and  necessary  to  the  purpose  of  its 
creation.  Now  to  fix  the  terminus  of  a  road  or  the  site  of  a  bridge, 
when  that  has  not  been  done  by  the  act  of  incorporation,  is  cer- 
tainly an  incidental  power;  and  did  we  recognise  any  other  limita- 
tions of  it  than  those  that  are  expressed  in  the  charter,  we  should 
fall  into  a  labyrinth  of  contradictions  and  doubts.  The  conditions 
of  the  contract  of  subscription  were  expressly  prescribed  in  the  Hi- 
bernia Turnpike  v.  Henderson, and  Irvine  v.  The  Susquehannah  and 
Philipsburg  Turnpike;  in  the  latter  of  which  it  was  said  that,  though 
an  expectation  of  benefit  to  the  holders  of  property  contiguous  to  the 
route  had  been  a  powerful  spring  in  putting  these  artificial  bodies 
in  motion/yet  that  it  had  never  been  suffered  to  become  a  condition 
of  the  contract  of  subscription.  In  the  case  at  bar,  the  subscription 
is  not  to  the  stock;  and  there  is  consequently  no  express  regulation 
or  prohibition  of  it  in  the  charter;  without  which  the  supposed 
resemblance  of  it  to  the  cases  quoted,  is  barely  imaginary.  In 
Irvine  v.  The  Susquehannah,  the  rights  of  the  corporators  were 
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declared  to  be  inviolable;  but  the  public  interest  was  said  to  be 
paramount  to  every  thing  else.  If,  then,  the.. rijthtfq  ^termioa.a 
question  of  location  is  a  corporate  one,  it  is  paramount  even  to  the 
public  convenience;  and  there  is  abundant  reason  that  it  should  be 
so.  A  company  is  riot  bound  to  make  the  best  road,  and  upon  the 
best  ground  that  can  be  had  by  an  unlimited  outlay:  it  is  enough 
for  the  public  that  it  does  the  best  it  can  with  its  means.  The  sum 
subscribed  is  usually  inadequate  to  the  end,  and  it  would  surely 
not  promote  the  public  convenience  to  preclude  recourse  to  any 
other  means  which  might  be  put  by  accident  within  its  reach.  As 
inducements  to  the  undertaking,  contributions  on  the  ground  of 
individual,  as  well  as  of  corporate  interest,  maybe  legitimately  cal- 
culated upon.  Without  the  purchased  assistance  of  a  part  of  the 
inhabitants  of  Harrisburg,  this  company  might  possibly  have  been 
unable  to  construct  any  bridge  at  all;  and  how  public  convenience 
would  have  been  promoted  by  interdicting  the  use  of  it,  is  a  mys- 
tery which  it  would  be  hard  to  penetrate.  To  say  that  the  compe- 
titors for  the  location  might  equally  have  encouraged  the  work  by 
subscription  to  the  capital  stock,  is  to  say  nothing.  For  its  own 
sake,  they  were  not  disposed  to  encourage  it  at  all;  and  we  should 
ask  too  much  did  we  require  the  company  to  forego  the  power 
given  to  it  by  its  position  of  procuring  assistance  in  compensation 
of  equivalent  advantages  bestowed.  Nor  is  it  to  be  inferred  from 
the  clause  which  allows  of  an  increase  of  the  capital  by  an  increase 
of  the  shares,  that  it  was  intended  to  prohibit  an  increase  of  it  in 
any  other  away.  That  is  an  enabling,  not  a  disabling  clause,  its 
object  being  to  enlarge  the  sphere  of  the  company's  action  for 
general  purposes,  not  to  restrain  it  in  a  particular  thing.  And  a 
subscription  of  additional  shares  to  the  stock  would  have  directly 
given  the  subscribers  that  very  influence  in  the  direction  of  the 
company's  affairs,  which  has  been  so  earnestly  deprecated.  The 
election  of  managers  by  means  of  a  fictitious  subscription,  is  cer- 
tainly an  evil  which  the  legislature,  in  the  cases  quoted,  wisely 
interfered  to  prevent;  but  to  be  allowed  to  do  the  best  for  the  com- 
pany's welfare  by  the  use  of  every  means  not  expressly  interdicted 
is  one  of  the  conditions  on  which  the  stockholders  subscribed  their 
money,  and  it  is  one  by  which  the  public  will  not  be  found  to  suf- 
fer; for  managers  will  doubtless  have  sufficient  sagacity  to  see  that 
the  location  which  best  serves  the  public,  is  that  which  will  give 
the  company  the  greatest  run  of  customers.  It  is  most  politic,  there- 
fore,to  let  such  a  company  manage  its  affairs  according  to  the  dictates 
of  its  interest.  Its  managers  will  doubtless  select  the  best  route  and 
occupy  the  best  positions  in  order  to  enjoy  the  present  advantages 
of  them,  as  well  as  to  preclude  future  competition;  and  for  that  rea- 
son, the  interest  which  the  state  has  in  the  work,  may  safely  be 
committed  to  their  direction.  We  cannot  say,  therefore,  that  the 
contract  on  which  this  action  has  been  brought,  is  illegal  on  grounds 
of  public  policy. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Espy  against  Allison. 

A  mortgagor  and  mortgagee  are  incompetent  witnesses  in  an  action  between 
the  purchaser  at  sheriff's  sale,  of  the  land  mortgaged,  and  an  assignee  of  one  the 
mortgage  binds,  which  involves  the  liability  of  the  purchaser  to  pay  the  bond, 
or  having  paid  it  by  mistake,  to  recover  it  back. 

A  purchaser  at  sheriff's  sale,  being  under  the  impression,  that  he  was  liable 
to  pay  a  bond  secured  by  mortgage  on  the  property  purchased,  paid  the  same, 
and  afterwards  discovered  that  he  was  not  bound  to  pay  it:  Held,  That  he  could 
not  recover  the  money  back,  the  holder  of  the  bond  having  conscientiously  received 
the  same. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

William  Espy  against  William  Allison.  Jlssumpsit  for  money 
had  and  received. 

On  the  6th  of  May  1831,  John  Johnson  gave  his  mortgage  to 
Philip  Wolfersberger,  to  secure  three  bonds,  one  bond  for  650  dol- 
lars, payable  presently;  one  for  500  dollars,  payable  the  1st  of  May 

1832,  and  one  for  500  dollars,  payable  the  1st  of  May  1833.     On 
the  12th  of  October  1831,  Philip  Wolfersberger  assigned  the  bond 
for  500  dollars,  due  the  1st  of  May  1833,  to  Mrs  Fulton,  and  guar- 
anteed the  payment  of  it.     Johnson  paid  to  Wolfersberger  the  other 
two  bonds  before  September  1833,  and  on  the  7th  of  September 

1833,  Philip  Wolfersberger  being  requested  by  Johnson  to  enter 
satisfaction  on  the  mortgage  for  the  two  bonds  paid  to  him  by  mis- 
take as  alleged,  entered  satisfaction  in  full  for  all  the  bonds. 

On  the  9th  of  January  1834,  John  Johnson  gave  to  William  Espy 
his  mortgage,  on  the  same  property  previously  mortgaged  to  Wolf- 
ersberger, to  secure  to  Espy  3028  dollars  and  50  cents,  payable  on 
the  1st  of  April  1834,  with  interest  from  date,  the  amount  of  a  bond 
conditioned  to  pay  that  sum.  To  August  term  1836,  Espy  sued  a 
scire  facias  on  this  mortgage,  and  having  obtained  judgment  and 
issued  a  levari facias,  the  property  mortgaged  was  sold  to  him  by  the 
sheriff  in  December  1837,  and  the  sheriff  made  him  a  deed — plain- 
tiff purchased  the  property  at  the  sheriff's  sale  for  1450  dollars. 
There  is  evidence,  that  plaintiff  knew  that  Wolfersberger  had  as- 
signed the  bond  of  500  dollars,  due  in  May  1833,  to  Mrs  Fulton, 
before  he  bought  the  property  mortgaged  at  the  sheriff's  sale.  He 
knew  it  before  he  knew  that  satisfaction  was  entered  on  the  mort- 
gage. His  claim  to  recover  in  this  suit,  is  grounded  on  the  allega- 
tion, that  he  paid  to  defendant,  the  executor  of  Mrs  Fulton,  the 
amount  of  the  bond  assigned  to  her  by  Wolfersberger,  before  he 
knew  of  the  entry  of  satisfaction.  It  appeared  that  plaintiff  on  the 
9th  of  April  1838,  paid  defendant,  the  executor  of  Mrs  Fulton  the 
amount  of  the  bond  due  the  1st  of  May  1833;  a  few  days  after  the 
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payment  of  that  bond,  plaintiff  and  defendant  went  to  the  recorder's 
office  to  have  satisfaction  entered  by  defendant  on  the  mortgage — 
Johnson  to  Wolfersberger.  They  then  discovered  that  satisfaction 
had  been  entered  for  all  the  bonds  secured  by  the  mortgage  by 
Wolfersberger.  Plaintiff,  shortly  after  that  time,  gave  defendant 
notice  to  return  him  the  money  paid  on  the  bond  assigned  to  Mrs 
Fulton — which  defendant  refused  to  do — whereupon,  plaintiff 
brought  this  suit  in  April  1838. 

On  the  trial,  the  defendant  offered  in  evidence  the  depositions  of 
John  Johnson  and  Philip  Wolfersberger.  To  which  the  plaintiff 
objected,  on  the  ground  that  they  were  interested.  The  court  over- 
ruled the  objection,  and  they  gave  evidence,  that  the  bond  had 
never  been  paid,  and  that  the  satisfaction  on  the  mortgage  was  en- 
tered by  mistake. 

The  court  below  thus  charged  the  jury : — 

"  After  Wolfersberger  had  assigned  the  bond  to  Mrs  Fulton,  he 
had  no  authority  to  enter  satisfaction  on  the  mortgage  for  that  bond. 
Yet  if  plaintiff,  before  he  took  his  mortgage  from  Johnson,  had  seen 
the  entry  of  satisfaction,  and  had  been  misled  by  it,  Mrs  Fulton's 
estate  would  have  been  bound  by  the  entry  of  satisfaction  by  the 
legal  owner  of  the  mortgage.  But  equity,  which  is  part  of  the  law, 
looks  to  the  actual  rights  of  the  parties,  and  distributes  justice  to 
each  one,  so  far  as  it  can  be  accomplished.  In  this  case,  plaintiff 
was  not  misled  by  the  entry  of  satisfaction.  The  entry  of  satisfac- 
tion was  made  without  authority,  so  far  as  regarded  the  security 
afforded  by  the  mortgage  for  the  amount  of  the  bond  assigned  to 
Mrs  Fulton.  Plaintiff  knew  that  Mrs  Fulton  owned  that  bond, 
before  he  knew  of  the  entry  of  satisfaction.  His  claim  to  recover 
in  this  suit  is  founded  on  the  allegation  that  he  was  ignorant  of  the 
entry  of  satisfaction  when  he  paid  the  amount  of  the  bond  assigned 
to  Mrs  Fulton,  to  defendant  her  executor.  If  you  are  satisfied  that 
he  was  ignorant  of  the  entry  of  satisfaction  at  the  time  he  paid  the 
money  to  defendant,  and  was  not  misled  by  the  entry  of  satisfaction, 
your  verdict  should  be  for  defendant." 

Herman  Jilricks  and  M'Clure,  for  plaintiff  in  error  as  to  the 
admission  of  the  witnesses,  cited  Phil.  Ev.  53;  5  Serg.  8?  Rawle 
371 ;  4  Bin.  83.  As  to  the  charge  of  the  court,  2  East  412;  1  Pr. 
Wms.  355;  8  Coiven  195. 

M'Cormick,  for  defendant  in  error,  on  the  first  point  cited  2 
Stark.  Ev.  744. 

The  opinion  of  the  Court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  the  court  below 
overruled  the  objection,  made  by  the  plaintiff 's  counsel,  to  the  ad- 
mission of  John  Johnson  and  Philip  Wolfersberger,  offered  as  wit- 
nesses on  the  part  of  the  defendant,  on  the  ground  that  they  were 
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interested  in  the  event  of  this  suit,  and  therefore  incompetent.  It 
seems  to  be  pretty  evident,  that  if  the  plaintiff  had  not  paid  the 
money  to  the  defendant,  which  he  seeks  to  recover  back  in  this  ac- 
tion, the  defendant  might  have  maintained  an  action  against  John- 
son on  his  bond  for  the  recovery  of  it;  and  in  the  event  of  his  being 
unable  to  pay,  he  might  have  had  recourse  to  Wolfersberger  for  it, 
upon  his  guaranty,  accompanying  the  assignment  of  the  bond  to 
the  testator  of  the  defendant,  but  seeing  the  defendant  has  been  paid 
by  the  plaintiff,  the  amount  of  the  money  due  upon  the  bond,  it  fol- 
lows as  a  necessary  consequence,  that,  as  long  as  he  shall  be  allowed 
to  retain  the  money  so  paid  to  him,  both  Johnson  and  Wolfers- 
berger are  discharged  from  all  liability  to  him  for  the  debt  or  money 
mentioned  in  the  bond.  If,  however,  the  plaintiff  in  this  action 
should  ultimately  succeed  in  getting  back  the  money  paid  by  him 
to  the  defendant,  the  liability  of  Johnson  and  Wolfersberger  would 
be  revived  as  it  were;  and  this  would  go  to  show  that  they  had  an 
interest  in  preventing  the  recovery  of  the  plaintiff,  and  consequently 
were  incompetent  to  give  testimony  against  him:  unless  it  be,  that  in 
case  of  the  plaintiff's  failing  to  recover  in  this  action,  they  would  be 
liable  under  their  respective  obligations,  growing  out  of  the  bond  and 
the  guaranty,  to  reimburse  the  plaintiff  the  money  he  paid  to  the  de- 
fendant. If  this  should  be  so,  then  the  extent  of  their  liability  would 
be  the  same,  whether  the  plaintiff  should  recover  in  this  action  or 
not,  and  it  would  make  no  difference  to  them,  in  point  of  interest, 
whether  they  have  to  pay  the  defendant  or  the  plaintiff.  But  then 
the  question  presents  itself,  would  they  be  bound  to  pay,  or  reim- 
burse the  plaintiff,  if  he  fail  to  recover  the  money  back  from  the 
defendant?  If  the  house  and  lot,  in  the  hands  of  the  plaintiff,  after 
he  had  become  the  owner  thereof,  by  purchase  at  the  sheriff's  sale, 
made  under  a  judicial  proceeding  upon  his  own  mortgage,  were 
still  bound  for  the  payment  of  the  money,  which  he  paid  to  the 
defendant,  on  the  ground  of  his  having  purchased  the  property  sub- 
ject to  the  payment  of  it,  over  and  above  the  price  given  for  it  at 
the  sale  of  the  sheriff,  then  it  would  seem  to  be  clear,  that  he  would 
have  no  claim,  either  in  law  or  equity,  to  be  reimbursed  by  John- 
son or  Wolfersberger.  Because,  having  obtained  the  property  at 
the  sheriff's  sale  for  a  price,  just  so  much  less  than  the  value  of  it, 
as  the  money  paid  by  him  to  the  defendant  amounted  to,  he  must 
be  considered  as  having  paid  it  out  of  the  funds  or  property  of 
Johnson,  as  Johnson  was  the  owner  of  the  house  and  lot,  and  the 
same  was  sold  by  the  sheriff  as  his  property  to  the  plaintiff,  for  a 
price  less  that  amount  than  its  real  value,  because  it  was  considered 
as  being  sold  subject  to  that  sum,  or  the  debt  owing  to  the  testatrix 
of  the  defendant.  If,  however,  it  be,  that  the  plaintiff  acquired  a 
priority  of  lien  on  the  house  and  lot,  for  his  debt  against  Johnson, 
under  the  mortgage  taken  of  him,  though  posterior  in  date,  as  well 
as  in  its  execution  and  being  recorded,  to  that  of  the  mortgage  given 
by  Johnson  to  Wolfersberger,  on  account  of  satisfaction  having  been 


May  1840.]  OF  PENNSYLVANIA.  465 

[Espy  v.  Allison.] 

entered  on  the  record,  made  of  the  latter  mortgage  before,  and  its 
still  remaining  there  at  the  time  when  the  plaintiff  took  and  recorded 
his  mortgage,  then  his  payment  of  the  money  to  the  defendant  must 
be  regarded  as  voluntary,  for  it  is  not  pretended  that  he  paid  it  at 
the  request  of  either  Johnson  or  Wolfersberger,  and  consequently 
under  this  view  of  the  case,  he  would  have  no  claim  against  either 
of  them  for  a  reimbursement  of  the  money  so  paid.  But  then  in 
order  to  meet  the  case  under  this  view,  or  any  other  that  might  be 
taken  of  it,  the  counsel  for  the  defendant,  as  it  may  be  supposed, 
deemed  it  more  safe  and  proper,  if  not  necessary,  on  the  trial,  to 
show  that  the  defendant,  or  his  testatrix,  never  had  been  paid  or 
satisfied  in  any  way  for  the  money  mentioned  in  the  bond  assigned 
by  Wolfersberger  to  her,  the  payment  whereof  was  also  secured  by 
the  mortgage  from  Johnson  to  Wolfersberger,  and  therefore  that  he 
had  still  a  just  claim  to  it,  not  authorizing  the  entry  of  satisfaction 
on  the  mortgage,  and  so  might,  with  great  propriety  and  a  clear 
conscience,  receive  it  from  the  plaintiff  or  any  other  person.  Now 
for  this  purpose,  as  also  for  that  of  repelling  all  seeming  equity  of 
the  plaintiff  to  the  money,  the  testimony  of  Johnson  and  Wolfers- 
berger, was  offered  by  the  counsel  of  the  defendant,  and  admitted 
by  the  court.  Thus  the  defendant,  by  means  of  their  evidence,  no 
doubt  hoped  to  make  himself  doubly  secure  in  the  receipt  of  the 
money,  and  at  the  same  time  establish  his  right  to  retain  it.  This 
being  once  effected,  Johnson  and  Wolfersberger  would  thereby  be 
entirely  discharged  from  all  future  liability  to  pay  the  money  to  any 
one.  Hence  it  cannot  be  considered  that  their  liability  or  interest 
was  the  same,  whether  the  plaintiff  succeeded  in  this  action  or  not, 
but  that  it  was  altogether  on  the  side  of  the  defendant.  We  there- 
fore think  they  were  not  competent  witnesses,  and  that  the  court 
below  erred  in  admitting  their  evidence. 

As  to  the  remaining  errors,  we  are  of  opinion,  that  none  of  them 
are  sustainable.  Admitting  that  the  plaintiff  was  ignorant  of  the 
fact  when  he  paid  the  money,  that  satisfaction  in  full  was  entered 
on  the  mortgage  from  Johnson  to  Wolfersberger,  still,  if  the  money 
had  never  been  paid,  and  was  justly  coming  to  the  defendant,  though 
not  from  the  plaintiff,  the  defendant  might  very  fairly  and  honestly 
receive  it,  when  offered  to  him  by  the  plaintiff,  unless  it  were,  that 
the  defendant  had  by  some  misrepresentation,  made  on  his  part,  led 
the  plaintiff  into  the  mistake  or  error  under  which  he  paid  the 
money.  From  the  evidence,  however,  it  does  not  appear,  that  there 
is  the  least  ground  for  making  an  insinuation  of  the  kind.  But  there 
is  some  evidence  tending  to  prove,  that  the  plaintiff,  when  he  bought 
the  property  at  sheriff 's  sale,  was  under  the  impression,  that  it  was 
bound  by  the  prior  mortgage  given  to  Wolfersberger,  for  the  pay- 
ment of  the  money  coming  to  the  defendant,  and  if  this  were  so,  it 
may  be  inferred,  that  he  bid  so  much  less  for  the  property,  believing 
that  if  he  bought,  he  would  have  to  pay  the  debt  coming  to  the  de- 
fendant, before  he  could  hold  it  discharged  from  incumbrances.  But 
ix. — 2  p 
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still,  although  it  is  not  likely,  that  a  reversal  of  the  judgment  will 
avail  the  plaintiff  any  thing,  yet  it  must  be  done  on  the  first  error 
assigned  and  on  that  alone. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


The  Commonwealth  ex  relations  Hall  against  The 
Canal  Commissioners. 

A  power  of  a  private  nature  must  be  executed  by  all  to  whom  it  is  given: — 
but  a  power  of  a  public  nature  may  be  executed  by  a  majority.  The  criterion 
seems  to  be,  not  so  much  the  character  of  the  power  or  of  the  act  to  be  done  by 
virtue  of  it,  as  the  character  of  the  agent  appointed  for  the  performance  of  it. 

An  authority  committed  to  several  as  individuals,  is  presumed  to  have  been 
given  to  them  for  their  personal  qualifications,  and  with  a  view  to  an  execution 
of  it  by  them  all. 

A  vacancy  in  the  board  of  canal  commissioners  by  the  death  or  resignation  of 
one  of  its  members  would  not  cause  a  suspension  of  its  functions  to  the  detri- 
ment of  the  public;  and  a  majority  of  them  would  constitute  a  quorum  for  the 
transaction  of  public  business. 

THIS  was  an  application  by  Elizabeth  Hall  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  the  canal  commis- 
sioners of  Pennsylvania  requiring  them  to  pay  the  sum  of  two 
thousand  five  hundred  dollars  to  the  petitioner,  being  the  amount 
of  damages  awarded  to  her  by  the  board  of  appraisers  for  injury 
done  to  her  lands  by  reason  of  the  construction  of  the  canal. 

On  the  24th  of  August  1835,  Elizabeth  Hall  made  an  application 
to  the  canal  commissioners  for  the  payment  of  damages  done  to 
her  land,  and  they  offered  to  pay  her  200  dollars  in  full,  which  she 
refused,  and  appealed  to  the  board  of  appraisers,  who,  on  the  6th 
of  September  1838,  made  a  report  in  her  favour  of  two  thousand 
five  hundred  dollars;  this  report  was  signed  by  two  only  of  the 
three  appraisers,  the  third  having  previously  resigned,  and  no 
appointment  had  been  made  in  his  room.  This  report  was  made 
to  the  :anal  commissioners  on  the  6th  of  November  1838,  and  they 
ordered  the  amount  to  be  paid  by  the  superintendant.  The  money 
was  not  paid. 

On  the  5th  of  July  1839,  a  new  board  of  canal  commissioners 
having  been  constituted  in  the  meantime,  the  subject  came  before 
them,  and  they  submitted  the  question  to  the  attorney-general, 
whether  the  award  of  the  appraisers,  as  the  board  was  then  com- 
posed of  but  two  members,  was  legal  and  binding  upon  the  state? 
— who  gave  them  the  following  opinion: 
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"  It  is  my  opinion,  founded  on  a  well  known  common  sense  rule 
of  construction  that  alone  can  guide  us  in  the  interpretation  of 
laws,  that  the  three  individuals  designated  as  a  board  of  appraisers 
must  act  in  every  case,  though  I  think  the  decision  of  two  would 
be  valid.  It  will  of  course  follow  that  the  act  of  two  only  in  the 
absence  of  the  third,  is  not  an  act  of  the  board  of  appraisers  con- 
stituted by  law,  and  cannot,  as  such,  be  executed.  I  know  of  no 
authoritative  construction  given  to  this  section  of  the  act  of  assembly 
under  consideration,  unless  it  be  one  or  two  instances  of  legislative 
construction,  which  coincide  with  the  opinion  here  expressed.  I 
feel  my  views  on  this  subject  strengthened  in  no  small  degree  by  ' 
the  consideration  that  this  mode  of  assessing  damages  by  the  instru- 
mentality of  a  board  of  appraisers,  is  a  statutory  innovation  on  the 
judicial  system  of  Pennsylvania,  and  fixes  a  standard  for  the  ascer- 
tainment of  the  rights  and  injuries  of  the  citizens,  unknown  to  the 
jealous  genius  of  the  common  law.  In  such  case,  I  consider  it  a 
safe  and  salutary  rule  of  interpretation  to  hold  these  tribunals 
which  form  exceptions  to  the  general  system  to  a  strict  adherence 
to  the  laws  by  which  they  were  created  and  endowed  with  power. 

"  If  further  reason  be  needed  to  sustain  this  construction,  it  may 
be  found,  I  think,  in  the  case  of  Broad  Street  Road,  1  Serg.  $•  Rawle 
444,  wherein  the  very  principle  involved  in  the  present  inquiry, 
was  decided  by  the  supreme  court  of  this  commonwealth  in  perfect 
accordance  with  the  views  above  explained. 

"After  a  careful  examination  of  this  subject,  I  cannot  entertain 
a  doubt  of  the  result,  should  the  determination  ever  be  submitted 
to  that  tribunal." 

Whereupon,  on  motion  it  was  resolved  that  the  several  reports  of 
the  board  of  appraisers  of  damages,  made  and  signed  by  only  two 
members  of  the  said  board  communicating  to  the  canal  commis- 
sioners their  awards  for  payment,  be  referred  back  to  the  board  of 
appraisers  for  re-examination  and  decision  according  to  law. 

The  canal  commissioners  made  the  following  answer  to  the 
petition. 

"In  the  supreme  court  of  the  commonwealth  of  Pennsylvania, 
in  and  for  the  middle  district,  of  M.  T.  1840. 

"  In  the  matter  of  the  rule  granted  upon  Edward  B.  Hubly, 
William  F.  Packer  and  Hugh  Keys,  canal  commissioners  of  the 
commonwealth  of  Pennsylvania,  at  the  instance  of  Robert  C.  Hall, 
attorney  in  fact  for  Elizabeth  Hall,  on  the  22d  of  June  ultimo, 
to  show  cause  why  a  mandamus  should  not  issue  in  accordance 
with  the  prayer  of  the  said  Elizabeth  Hall,  set  forth  in  a  certain, 
petition  filed  in  said  court  on  the  day  of  granting  said  rule. 

"And  now,  to  wit,  July  2d  A.  D.  1840,  the  said  Edward  B. 
Hubly,  William  F.  Packer  and  Hugh  Keys,  canal  commissioners 
as  aforesaid,  come  here  into  court  by  their  attorney,  Ovid  F.  John- 
son, and  in  obedience  to  said  rule,  for  cause  show,  to  the  honourable 
the  chief  justice  and  the  associate  justices  of  the  said  supreme 
court,  the  following  reasons  against  the  making  of  said  rule  upon 


468  SUPREME  COURT  [Harrisburg 

[The  Commonwealth  ex  rel.  Hall  v.  Tke  Canal  Commissioners.] 

them  absolute  in  this  case.  The  said  canal  commissioners  annex 
to  this  answer  as  a  part  thereof,  the  proceedings  of  the  board  of 
canal  commissioners,  together  with  the  report  made  to  the  said 
board  by  the  appraisers  of  damages  on  the  appeal  of  the  said 
Elizabeth  Hall,  as  set  forth  in  her  said  petition  to  the  supreme 
court,  for  which  report  it  is  manifest  that  but  two  of  said  board  of 
appraisers  viewed  the  premises  of  the  said  Elizabeth  Hall,  or 
joined  in  the  award  of  damages,  and  report  made  thereupon  to  said 
canal  commissioners.  And  further,  the  said  canal  commissioners 
state  to  the  court,  that,  at  the  time  when  the  premises  of  said  Eliza- 
beth Hall  were  reviewed,  and  the  award  of  damages  made,  as  the 
same  purports  to  have  been,  a  full  board  of  appraisers  was  not  in 
existence,  H.  Harris  having  resigned  on  the  2Sth  day  of  August 
A.  D.  I83S,  and  no  successor  was  appointed  in  his  place  until  the 
19th  day  of  September  following  thereafter. 

"Ajid  also  the  said  canal  commissioners  show  to  the  court  here, 
that  in  accordance  with  the  uninterrupted  usage  and  practice  of  the 
board  of  canal  commissioners,  and  board  of  appraisers,  from  the 
passage  of  the  act  of  assembly,  creating  said  appraisers  on  the  6th 
of  April  1830,  up  to  the  present  time,  with  the  exception,  as  they 
believe,  of  the  cases  referred  to  in  the  annexed  proceedings,  it  has 
been  deemed  indispensably  necessary,  that  the  three  individuals 
composing  the  board  of  appraisers,  under  said  act  of  assembly, 
should  be  convened  and  act  upon  each  and  every  case,  either 
unanimously  or  by  a  majority,  to  render  their  proceedings  valid 
and  legal. 

"And  further,  the  said  canal  commissioners  do  not  believe  that  a 
writ  of  mandamus  is  the  only  specific. remedy  afforded  by  the  law 
to  the  said  Elizabeth  Hall  for  the  recovery  of  her  damages  suffered 
or  alleged  to  have  been  sustained  in  this  case,  but  they  do  believe 
that  they  have  afforded  her  a  more  appropriate  remedy,  by  refer- 
ring her  said  case  back  to  the  board  of  appraisers,  to  be  acted  upon 
in  conformity  to  law.  And  they  state  to  the  said  court  here,  that 
the  said  board  of  appraisers  has  awarded  to  her  in  the  premises  for 
her  damages  sustained,  the  sum  of  four  hundred  and  eighty  dollars, 
which  said  sum  the  said  commissioners  are  ready  and  willing  to 
direct  to  be  paid  to  the  said  Elizabeth  Hall,  when  she  demands  the 
same.  All  of  which  said  matters  set  forth  in  this  answer,  the  said 
canal  commissioners,  Edward  B.  Hubly,  Wm  F.  Packer  and  Hugh 
Keys  are  ready  to  verify  as  the  court  shall  award. 

"Wherefore  they  pray  that  the  said  rule  upon  them  may  be 
discharged,  and  they  be  dismissed  from  the  said  court,  without 
further  answer." 

Upon  the  foregoing  facts,  the  question  submitted  to  the  court 
was: — Whether  the  adjudication  of  the  appraisers  of  the  6th  of 
September  1838,  submitted  to  the  canal  commissioners  on  the  6th 
of  November  1838,  and  then  approved  by  them,  is  final  and  con- 
clusive, and  entitles  the  applicant  to  the  amount  of  the  damages 
thus  assessed? 
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Watts,  for  the  rule.  By  the  act  of  the  6th  of  April  1830,  the 
governor  is  required  to  appoint  three  individuals  as  a  board  of  ap- 
praisers, to  whom  all  appeals  shall  be  made  by  persons  who  may 
be  dissatisfied  with  the  amount  of  damages  offered  by  the  canal 
commissioners,  and  it  shall  be  the  duty  of  the  said  board  of  ap- 
praisers justly  and  equitably  to  assess  the  damages  sustained  by 
such  person,  in  the  manner  directed  by  the  existing  laws,  and  whose 
determination  thereon  shall  be  final;  and  they  shall  make  a  record 
of  their  proceedings,  a  copy  of  which  shall  be  delivered  to  the  canal 
commissioners  to  be  by  them  carried  into  effect  according  to  law." 
"  They  shall  take  an  oath  to  execute  their  duties  with  fidelity." 

Under  this  act,  the  characteristic  features  of  the  appraisers  are, 
that  they  are  constituted  a  "board"  a  quasi  corporation;  their  du- 
ties are  of  a  public  nature;  their  jurisdiction  is  appellate;  and  they 
keep  a  record  of  their  proceedings. 

It  is  readily  conceded  that  where  powers  are  granted  to  several  per- 
sons to  transact  private  business,  the  rule  is,  that  all  must  join  in  the 
execution  of  the  power.  But  this  rule  was  never  applied  to  public 
business  of  a  judicial  nature,  nor  to  public  business  of  a  deliberative 
nature,  though  not  strictly  judicial,  nor  to  cases  where  powers  are 
given  to  corporate  bodies.  In  the  case  of  the  King  v.  Beestori,  3  Term 
Rep.  592,  this  principle  is  fnlly  recognised.  By  the  statute  of  9  Geo.  1, 
chap.  7.  sect.  4,  the  churchwardens  and  overseers  of  the  poor,  with 
the  consent  of  the  major  part  of  the  parishioners,  were  authorised 
to  contract;  fewer  than  the  whole  of  the  churchwardens  and  over- 
seers did  contract;  and  Lord  Kenyon,  speaking  of  the  validity  of 
that  contract,  said,  "  that  although  the  churchwardens  were  not  a 
corporation,  yet  in  common  understanding,  what  is  to  be  done  by 
the  churchwardens  and  overseers,  is  satisfied  by  being  done  by  a 
majority."  The  same  principle  is  recognised  in  the  case  of  With- 
nell  v.  Gartham,  6  Term  Rep.  396;  and  in  the  Attorney-General  v. 
Davey,2  Jitk.  212. 

But  it  seems  to  me  that  these  doctrines  are  abundantly  settled  by 
our  own  courts.  The  act  of  the  26th  of  February  1817,  authorized 
the  commissioners  of  Allegheny  county  to  purchase  a  lot  of  ground; 
the  contract  was  made  by  two,  and  in  an  action  upon  it,  the  court 
held  the  contract  binding  upon  the  county  and  upon  the  individual 
contracted  with,  on  the  ground  that  it  was  an  act  of  a  public  na- 
ture which  a  majority  might  do.  And  Chief  Justice  Tilghman, 
in  delivering  the  opinion  of  the  court  says,  "  that  where  power  is 
given  to  commissioners  by  their  general  official  name,  it  must  be 
supposed  that  such  powers  were  to  be  executed  by  the  board,"  and 
"that  the  words  or  a  'majority  of  them'  are  but  surplusage."  "I 
have  no  doubt  of  the  power  of  a  board  of  commissioners  consisting 
of  two  to  act  in  this  business.  In  the  case  of  M'Cready  v.  Guar- 
dians of  the  Poor,  9  Serg.  fy  Raivle  94,  Justice  Duncan,  in  deliver- 
ing the  opinion  of  the  court,  says, '  Whether  the  statute  expressly 
ix. — 2  p* 
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authorizes  a  majority  to  act,  or  is  silent,  the  principle  to  be  extracted 
from  the  numerous  cases  on  this  head  is,  that  where  a  number  of 
persons  are  entrusted  with  powers  not  of  mere  private  confidence, 
but  in  some  respects  of  a  general  nature,  and  all  are  assembled,  the 
majority  will  conclude  the  minority.'  To  this  I  would  add,  if  regu- 
lar notice  be  given  to  all,  the  majority  when  they  have  met,  become 
just  as  competent  to  decide,  as  if  the  whole  had  met,  and  in  con- 
templation of  law  it  is  the  act  of  the  whole."  So  also  in  the  case 
of  Slate  v.  Delesseline,  1  M'  Cord's  Rep.  52,  Justice  Nott  says,  "I 
think  it  is  now  well  understood,  that  where  a  trust  is  of  a  public 
nature,  a  majority  may  act  for  the  whole."  "The  constitution 
requires  a  majority  to  constitute  a  quorum  to  do  business,  and  I 
presume  that  rule  would  have  been  adopted  if  it  had  been  silent  on 
the  subject."  In  the  case  now  under  consideration,  there  is  no 
private  confidence  reposed;  the  appraisers  are  a  public  body  con- 
stituted by  statute  eo  nomine,  and  not  nominatim,  the  party  injured 
has  no  control  over  their  proceedings,  has  no  means  of  compelling 
their  attendance,  nor  of  fixing  the  time  when  they  shall  attend,  nor 
indeed  is  there  any  provision  whatever  for  the  appearance  of  the 
party  before  them,  nor  the  mode  of  presenting  his  appeal  to  them. 
They  adjudicate  in  their  own  way  at  their  own  time  and  make 
their  own  record  of  it,  which  they  have  transmitted  to  the  commis- 
sioners for  payment.  It  can  not  now  be  inquired  into  whether  that 
record  was  made  by  the  consultation  of  the  whole  or  a  majority  of 
the  board:  it  is  enough  to  know  that  a  record  has  been  made  of  the 
judgment  of  the  board,  in  favor  of  which  every  presumption  and 
intendment  must  be  made. 

Attorney -General  Johnson,  against  the  rule,  cited  the  follow- 
ing cases  in  support  of  his  opinion.  Chardsford  Turnpike,  5  Bin. 
481;  Broad  Street  Road,  7  Serg.  4*  Raivle  444;  Corn  v.  Snyder,  2 
Watts  420;  Commissioners  of  Allegheny  County,  6  Serg.  &f  Raivle 
170;  13  Petersdorff's  Mr.  444,  tit.  Powers;  Grendley  v.  Bar- 
ker, 1  Bos.  Sf  Pul.  228;  Resolutions  of  the  10th  ofrfpril  1832, 
and  of  the  5th  of  May  1832,  Pamph.  Laws  636,  642. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  usually  said  that  a  power  of  a  private  nature 
— that  is,  a  power  to  do  a  private  act — must  be  executed  by  all  to 
•whom  it  is  given;  but  that  a  power  of  a  public  nature,  or  to  do  a 
public  act,  may  be  executed  by  a  majority.  That  there  is  a  dis- 
tinction, is  undoubted;  but  that  the  specific  ground  of  it  is  to  be 
found  in  the  nature  of  the  act,  is  not  quite  so  clear.  In  Withnell  v. 
Gartham,  6  Term  Rep.  388,  a  power  to  appoint  a  private  charity 
which  had  been  delegated  by  a  testator  to  the  vicar  and  church- 
wardens of  the  parish,  was  held  to  have  been  well  executed  by  a 
majority  of  the  churchwardens,  because  they  were  a  quasi  corpo- 
ration; while,  on  the  other  hand,  an  order  of  affiliation  was  quashed 
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in  The  Queen  v.  West,  6  Mod.  180,  because  it  was  founded  on  an 
affidavit  made  before  only  one  of  the  justices,  though  the  act  of  tak- 
ing it  was  certainly  of  a  public  nature.  If  then,  the  general  rule  is 
as  it  is  usually  stated,  these  two  cases  must  be  excepted  from  it. 
The  criterion,  however,  seems  to  be  not  so  much  the  character  of 
the  power,  or  of  the  act  to  be  done  by  virtue  of  it,  as  the  character 
of  the  agent  appointed  for  the  performance  of  it.  Perhaps  the 
result  of  the  cases  is,  that  an  authority  committed  to  several  as  in- 
dividuals, is  presumed  to  have  been  given  to  them  for  their  perso- 
nal qualifications,  and  with  a  consequent  view  to  an  execution  of 
it  by  them  all;  but  that  where  it  is  committed  to  them  as  a  body, 
there  is  no  presumption  in  the  way  of  the  usual  method  of  corpo- 
rate action  by  a  majority.  In  the  case  of  the  Baltimore  Turnpike, 
5  JBinn.  481,  viewers  appointed  by  the  quarter  sessions  to  assess  da- 
mages done  to  the  soil  by  a  turnpike  company,  were  held  to  be  such  a 
body.  That  case  is  identical  with  the  present,  except  that  it  is  not  near 
so  strong,  inasmuch  as  the  official  and  quasi  corporate  character  of 
the  canal  appraisers,  keeping,as  they  must,  a  record  of  their  proceed- 
ings, having  succession,  and  being  called  a  board  in  the  act  by 
which  they  are  constituted,  is  more  distinct  than  that  of  viewers  of 
damages  who  become  functi  officio  by  performance  of  the  single 
act  for  which  they  were  appointed.  So,  in  the  County  Commission- 
ers of  Allegheny  v.  Lecky,  6  Serg.  8f  Rawle  170,  a  power  to 
purchase  a  site  for  a  jail,  was  held  to  be  well  executed  by  a  majo- 
rity, having  been  given  to  the  commissioners,  not  individually  but 
collectively  by  their  official  title,  and  therefore  carrying  with  it  an 
apparent  intent  that  it  should  be  executed  by  them  as  a  board.  In 
the  case  before  us,  the  appraisers  could  not  have  acted  otherwise. 
The  principle  of  execution  by  a  majority  was  doubtless  borrowed 
from  the  practice  of  corporations,  with  whom,  as  with  every  asso- 
ciated body,  it  is  a  principle  of  necessity;  for  it  would,  in  most 
cases,  be  impossible  to  obtain  the  assent  of  all  the  members  of  a 
numerous  assembly:  and  this,  perhaps,  is  the  consideration  which 
lies  at  the  root  of  the  whole  matter.  In  the  Commissioners  v. 
Lecky,  it  was  said  by  the  chief  justice,  that  the  rule  which  requires 
execution  by  all,  has  never  been  applied  to  public  business  of  a 
judicial  or  of  a  deliberative  nature;  or  to  cases  where  powers  are 
given  to  corporate  bodies — all  which  is  incontestable.  But  all  ju- 
dicial and  deliberative  bodies  partake  strongly  of  the  nature  of  cor- 
porations. Every  legislature  is  strictly  a  court;  whence  it  is  said 
by  Sir  Edward  Coke,  that  the  British  parliament,  consisting  as  it 
does  of  the  king,  lords,  and  commons,  is  the  highest,  most  absolute, 
and  most  honorable  court  of  justice  in  England;  1  Inst.  109  a;  and 
I  believe  it  is  still  customary  in  some  of  the  eastern  states  to  call  a 
legislature  the  general  court.  County  commissioners  have  always 
been  at  least  quasi  corporations;  in  which  respect  they  differ  from 
commissioners  to  take  depositions,  and  from  arbitrators  chosen  for 
their  presumed  fitness  for  the  business  committed  to  them,  who, 
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where  the  contrary  is  not  specified  in  the  terms  of  their  appoint- 
ment, must  all  join.  It  may  be  safely  said,  then,  that  any  duty  of 
an  aggregate  organ  of  the  government,  may  be  performed  by  a 
majority  of  its  members  where  the  constituting  power  has  not  ex- 
pressly required  a  concurrence  of  the  whole.  Now  these  appraisers 
were  constituted  a  board  for  the  performance  of  duties  of  a  public, 
deliberative,  and  judicial  nature:  they  were,  in  short,  a  tribunal  of 
appellate  jurisdiction.  Though  not  apparent  on  the  face  of  the 
return,  it  is  conceded  that  there  was  a  vacancy  by  resignation  in 
the  membership  at  the  time  of  the  assessment.  But  that  is  a  fact 
which,  instead  of  weakening  the  relator's  case  would  strengthen  it, 
and  the  possibility  of  its  recurrence  may  make  it  a  legitimate  ground 
of  argument;  for  it  can  not  be  supposed  that  the  functions  of  the 
board  would  be  suspended,  to  the  detriment  of  the  public,  by  the 
loss  of  one  of  its  members.  Private  business  might  bear  to  be 
postponed  till  such  a  loss  could  be  repaired,  but  public  affairs  are 
usually  so  urgent  that  they  could  not.  Thus  it  was  held  in  Town- 
send  v.  Wilson,  3  Mad.  Chan.  Rep.  361;  S.  C.  1  Barn.  Sf  Aid.  608; 
that  the  survivors  of  three  trustees,  to  whom  a  power  to  sell  as  well 
as  to  fill  up  vacancies  in  their  number  had  been  given  by  deed, 
were  rendered  incompetent  to  act,  by  the  death  of  one  of  them;  and 
that  their  competency  could  be  restored  only  by  a  new  appoint- 
ment. But  in  Doe  dem.  Read  v.  Godwin,  1  Dowl.  fy  Ryl.  259, 
where  Parliament  had  vested  the  prizes  of  a  city  lottery  in  five 
trustees  by  name,  with  power  to  fill  up  vacancies  by  death  before 
the  drawing  and  conveyance  of  the  prizes  (city  lots)  to  the  fortunate 
ticket-holders,  it  was  held  in  ejectment  that  the  conveyance  of  a 
prize  by  four  of  the  five  (one  having  died)  was  effectual  and  good. 
In  every  aspect,  then,  it  appears  that  two  members  of  the  board 
are  competent  to  constitute  a  quorum;  and  that  an  appraisement  by 
it,  thus  constituted,  is  valid. 

As  the  parties  desire  no  more  than  to  have  the  opinion  of  the 
court  on  the  point  presented  by  the  merits,  we  forbear  to  inquire 
into  our  power  to  issue  a  mandamus  to  officers  who  represent  the 
government;  or  to  make  any  final  disposition  of  the  rule. 


Huston's  Appeal. 

A  testator,  having  given  specific  and  residuary  legacies  to  his  grand-children, 
devised  his  real  estate  to  his  executors  to  be  sold  for  their  payment,  and  added: 
"  I  allow  that  the  legacies  bequeathed  by  me  to  my  three  first  named  grand- 
children shall  be  lent  out  by  the  executors  of  this  will  as  soon  as  it  shall  be 
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received  by  them,  so  that  it  shall  bring  interest  until  my  said  grand-children 
shall  severally  become  of  age,  when  they  are  to  receive  the  amount:"  Held, 
that  no  delay  of  the  executor,  in  making  sale  of  the  real  estate  out  of  which  the 
legacies  were  to  be  paid,  would  defeat  the  right  of  the  specific  legatees  to  inte- 
rest on  their  legacies  from  one  year  after  the  death  of  the  testator,  unless  such 
delay  were  occasioned  by  something  contained  in  the  will,  or  by  the  procure- 
ment or  fault  of  the  legatees  themselves. 

APPEAL  from  the  decree  of  the  orphans'  court  of  Cumberland 
county,  by  Thomas  M'Cullough,  guardian  of  the  children  of  James 
Huston,  deceased. 

The  following  facts  were  agreed  upon. 

John  Harper  administrator  de  bonis  non,  with  the  will  annexed 
of  William  Huston,  deceased. 

September  4,  1839,  his  account,  being  presented  and  passed 
by  the  orphans'  court,  there  was  found  a  balance  in  his  hands  of 
11,878  dollars  and  99  cents,  subject  to  distribution  according  to  the 
will  of  the  said  William  Huston.  A  rule  was  granted  to  show 
cause  why  the  same  should  not  be  distributed.  All  the  parties  in 
interest  appear  in  court,  and  agree  to  the  following  facts,  and  that 
the  court  make  a  decree  of  distribution  thereon,  subject  to  the  right 
of  any  party  in  interest  to  appeal  without  oath  or  bail. 

On  the  9th  of  December  1820,  William  Huston  made  his  last 
will,  by  which  he  disposed  of  his  estate,  real  and  personal,  as  fol- 
lows. 

Will  of  William  Huston,  dated  9th  of  December  1820,  proved 
19th  of  November  1824.  Letters  issued  to  John  Harper,  &c.,  llth 
of  January  1S26. 

"  I  give  to  my  wife  Mary  the  house  I  now  live  in.  I  also  give 
to  my  said  wife  all  my  household  and  kitchen  furniture.  I  also 
leave  to  my  wife  my  servant  boy  Harry;  also  two  or  three  cows 
and  one  horse;  also  all  the  incomes  from  my  farm,  except  so  much 
as  shall  be  sufficient  to  keep  it  in  good  repair  and  pay  the  taxes; 
also  seven  hundred  dollars  out  of  the  price  of  said  farm  when  sold; 
I  also  give  unto  my  wife  my  carriage  and  harness  belonging  to  it. 

"I- give  and  bequeath  unto  my  grand-daughter,  Nancy  Mathers, 
two  thousand  dollars. 

"  I  give  and  bequeath  unto  my  grand-son,  William  B.  Johnson, 
one  thousand  dollars. 

"  I  give  and  bequeath  unto  my  grand-daughter,  Jane  Johnson, 
one  thousand  dollars. 

"  I  give  unto  my  son,  James  Huston,  two  hundred  dollars,  and 
to  each  of  his  children  two  hundred  dollars. 

"I  also  give  unto  my  wife  the  wagon,  the  horse-gears  and 
plough. 

"  I  allow  that  the  legacies  bequeathed  by  me  to  my  three  first 
named  grand-children  shall  be  lent  out  by  the  executors  of  this  will, 
as  soon  as  it  shall  be  received  by  them,,  so  that  it  shall  bring  inte- 
rest until  my  said  grand-children  shall  severally  become  of  age, 
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•when  they  are  to  receive  the  amount;  and,  as  touching  all  the  rest, 
residue  and  remainder  of  my  estate,  real  and  personal,  I  give  and 
bequeath  as  follows,  to  wit: 

"  I  allow  my  said  farm,  lying  part  in  West  Pennsborough  and 
part  in  Dickinson  township,  to  be  sold  and  conveyed  to  the  pur- 
chaser by  my  executors  hereinafter  named,  as  soon  as  they  and  my 
wife  shall  agree  upon  the  sale  thereof.  I  also  allow  my  executors 
to  sell  my  log-house,  with  the  breadth  of  the  house  as  far  back  as 
the  stone-wall,  and  to  include  the  old  stable,  with  a  passage  along 
the  east  side  of  the  lot,  to  wit:  the  division  line  to  be  made  at  the 
discretion  of  my  said  executors.  And  the  said  last  mentioned  pro- 
perty to  be  sold  by  them  as  soon  as  they  can  make  sale  thereof  to 
advantage;  and  also  I  empower  them  to  convey  the  same  to  the 
purchaser. 

"  The  two  lots  of  ground  I  hold  in  Newton  township  I  give  and 
devise  unto  my  wife. 

"  It  is  my  will  that  all  my  lawful  debts  shall  be  paid,  and  that 
the  residue,  the  above  mentioned  legacies  being  first  paid,  shall  be 
equally  divided  between  my  son  James  and  my  three  just  named 
grand-children,  and  my  three  grand-children  the  children  of  my 
son  James,  to  wit:  to  be  divided  into  seven  equal  shares,  one  of 
which  to  the  seven  last  named  persons.  If  my  grand-daughter, 
Nancy  Mathers,  should  die  under  age  or  without  lawful  issue,  I 
allow  her  share  to  be  divided  equally  to  and  among  my  other  heirs. 
If  either  of  my  grand-children,  William  B.  Johnson  or  Jane  John- 
son, should  die  under  age,  and  without  lawful  issue,  I  allow  the 
survivor  of  them  to  receive  the  legacy  of  the  deceased  one;  but,  if 
they  should  both  die  under  age  or  without  lawful  issue,  I  allow  the 
legacies  mentioned  to  them  both  to  be  equally  divided  among  my 
other  heirs. 

"  I  constitute  my  wife  Mary  and  my  son  James  and  William 
M'Culloch  to  be  the  executors  of  my  will,"  &c. 

On  the  22d  day  of  January  1821,  William  Huston  died,  and  a 
caveat  was  entered  against  the  probate  of  his  will,  and  an  issue 
devisavit  vel  non  was  directed  by  the  register's  court.  On  the  24th 
of  May  1824,  the  caveat  was  withdrawn,  and  the  will  was  duly 
proved  on  the  19th  of  November  1S24,  and  letters  testamentary 
issued  to  John  Harper  and  William  Line,  Esquires,  on  the  llth  of 
January  1826.  On  the  12th  day  of  May  1822,  Mary  Huston,  the 
widow  of  the  testator,  died,  and,  after  her  death,  the  rents  of  the 
real  estate,  viz:  the  farm  and  house  and  lot  mentioned  in  the  will 
of  the  testator  were  received  by  John  Harper,  and  charged  to  him 
in  his  administration  account,  as  per  same,  which  constitute  also 
part  of  the  evidence  in  this  case. 

On  the  1st  of  April  1826,  the  house  and  lot,  ordered  by  the  tes- 
tator to  be  sold,  were  sold  by  the  administrator,  with  the  will  an- 
nexed; and,  on  the  1st  of  April  1833,  he  sold  the  farm,  and  the 
purchase-money  is  also  charged  in  his  administration  account. 
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The  question  for  the  opinion  of  the  court  is,  whether  the  pecuniary 
legacies  mentioned  in  the  will  of  William  Huston  bear  interest,  and 
from  what  period,  and  the  court  to  make  distribution  accordingly? 

Decree  of  the  court. 

The  question  submitted  to  the  court  is,  whether  the  legacies  to 
William  B.  Johnson,  Jane  Johnson  and  Nancy  Mathers  bear  interest, 
and  from  what  period?  There  is  no  controversy  as  to  the  other 
legacies  which  have  been  paid. 

The  will  of  William  Huston  contains  these  provisions,  "  I  give 
and  bequeath  to  my  grand-daughter,  Nancy  Mathers,  2000  dol- 
lars; I  give  and  bequeath  to  my  grand-son,  William  B.  Johnson, 
1000  dollars;  I  give  and  bequeath  to  my  grand-daughter,  Jane 
Johnson,  1000  dollars."  Then  after  certain  other  bequests  the  tes- 
tator adds, "  I  allow  that  the  legacies  bequeathed  by  me  to  my 
three  first  named  grand-children  shall  be  lent  out  by  the  executors 
of  this  will,  as  soon  as  it  shall  be  received  by  them,  so  that  it  shall 
bring  interest  until  my  said  grand-children  shall  severally  become 
of  age,  when  they  are  to  receive  the  amount."  To  his  wife  he 
gives  the  house  in  which  he  lives,  certain  personal  property,  all  the 
incomes  of  his  farm,  (except  so  much  as  shall  be  sufficient  to  keep 
it  in  repair  and  pay  the  taxes,)  and  700  dollars  out  of  the  price  of 
said  farm  when  sold.  He  allows  that  this  farm  be  sold  by  his  exe- 
cutors, as  soon  as  they  and  the  widow  shall  agree  upon  the  sale, 
and  further  empowers  his  executors  to  sell  certain  other  real  estate, 
consisting  of  a  house  and  lot  and  stable.  The  testator  further  di- 
rects, that  his  lawful  debts  shall  be  paid,  and  the  residue  of  his 
estate  (the  above  mentioned  legacies  being  first  paid)  shall  be 
equally  divided  between  his  son  asd  grand-children.  The  personal 
property  of  William  Huston,  at  the  time  of  his  death,  exceeded  his 
debts  upwards  of  700  dollars,  and  his  real  estate,  not  devised  to  his 
widow,  consisted  of  the  farm  and  house  and  lot  and  stable  above 
mentioned.  He  died  in  January  1821,  and  his  widow  iii  May 
1822.  The  will  was  proved  in  November  1824,  and  letters  of  ad- 
ministration, with  the  will  annexed,  issued  to  John  Harper  and 
William  Line  January  1826. 

For  the  year  1825  and  the  subsequent  years,  until  the  real  estate 
was  sold,  the  administrators  received  all  the  rents,  issues,  and 
profits  arising  therefrom,  which  are  charged  in  the  administration 
account.  The  house  and  lot  were  sold  in  1826,  and  the  farm  in 
1833.  The  legatees  only  claim  interest  on  their  legacies  from  the 
1st  of  April  1825,  which  renders  it  unnecessary  to  decide  whether 
they  are  entitled  to  it  before  that  time.  It  appears  that  from 
January  1826,  the  administrator  had  the  control  of  the  lands  and 
of  the  other  property  of  the  testator,  and  of  which  they  could  at 
any  time,  by  a  sale,  have  raised  sufficient  money  to  discharge  the 
debts  and  pay  these  legacies;  and,  although  all  the  real  estate  was 
not  sold  until  1833,  yet  it  seems  that  they  received  the  rents  and 
profits  of  the  lands  and  the  dividends  of  the  bank  stock  from  April 
1825,  all  of  which  are  charged  in  their  accounts,  and  go  to  enlarge 
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the  residuum  of  the  estate.  The  court,  therefore,  is  of  the  opinion, 
that  interest  is  allowable  on  the  legacies  to  William  B.  Johnson,  Jane 
Johnson  and  Nancy  Mathers,  and  that  the  same  should  be  computed 
from  the  1st  of  April  1825,  and  the  distribution  be  made  accordingly. 
Errors  assigned : 

1.  The  court  should  have  allowed  interest  on  the  pecuniary  lega- 
cies to  James  Huston,  and  on  the  legacies  to  his  three  children  from 
one  year  after  the  death  of  testator. 

2.  Interest  should  not  have  been  allowed  to  Naney  Mathers  and 
the  two  Johnsons  until  after  the  sale  of  the  real  estate,  and  funds 
come  to  the  hands  of  the  administrator  for  the  purpose  of  paying 
them.     Or, 

3.  Not  being  payable  until  the  legatees  severally  arrived  at  the 
age  of  21  years,  their  legacies  did  not,  by  operation  of  law,  bear 
interest,  and,  if  the  administrator  omitted  or  failed  to  realize  a  fund 
and  put  it  out  to  interest  according  to  the  direction  of  the  will,  the 
omission  cannot  be  compensated  out  of  the  bulk  of  the  estate,  in 
favour  of  such  legatees  and  in  prejudice  of  the  rights  of  the  resi- 
duary legatees. 

4.  There  were  no  funds  in  the  hands  of  the  administrators  for 
the  payment  of  the  said  three  legatees,  until  after  the  sale  of  the 
farm  to  Mr  Johnson,  and  the  yearly  instalments  fell  due.     All  the 
rents  and  other  funds  were  required  and  were  applied  in  payment 
of  debts  against  the  testator  and  repairs  and  taxes  on  the  lands 
sold. 

5.  The  executors  of  the  will  were  made  the  trustees  for  the  three 
legatees,  Nancy  Mathers,  &c.;  they  were  to  raise  the  money,  and 
to  put  it  out  to  interest;  if  they  did  not  do  so,  the  loss  cannot  be 
visited  upon  the  residuary  legatees.     It  is  a  specific  bequest,  indi- 
cating a  particular  intention,  and  the  legatees  can  only  claim  a 
benefit  upon  the  terms  on  which  the  bequest  is  made. 

Reed,  for  appellants. 
Watts,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  legacy  payable  at  a  future  day  does  not  carry 
interest  until  after  it  is  payable,  unless  in  the  case  of  a  legacy  to  a 
child,  when  the  parent  has  made  no  other  provision  for  its  mainte- 
nance. And  it  seems  that  the  exception  does  not  extend  to  the 
case  of  a  grandchild;  Lupton  v.  Lupton,  2  Johns.  Chan.  628;  Heath 
v.  Perry,  3  Jltk.  101.  In  this  will,  although  the  payment  of  the 
legacies  is  postponed  until  the  grandchildren  severally  attain  the 
age  of  twenty-one  years,  and  consequently  without  some  modifica- 
tion or  qualification  would  come  within  the  principle  above  stated, 
yet  the  rule  is  not  applicable  when  the  testator  has  manifested  a 
different  intention.  After  the  several  bequests  to  his  grandchildren, 
he  adds,  "  I  allow  that  the  legacies  bequeathed  by  me  to  my  three 
first  named  grandchildren  shall  be  lent  out  by  the  executors  of  this 
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will  as  soon  as  it  shall  be  received  by  them,  so  that  it  shall  bring 
interest  until  my  said  grandchildren  shall  severally  become  of  age, 
when  they  are  to  receive  the  amount."  This  language  is  too  unequi- 
vocal to  be  misunderstood;  it  clearly  indicates  the  intention  of  the 
testator,  that  the  grandchildren,  who  appear  to  have  been  the  prin- 
cipal objects  of  his  bounty,  should  receive  not  only  their  respective 
legacies,  but  that,  in'  addition,  they  should  be  entitled  to  interest. 
But  from  what  time  is  the  interest  to  be  computed?  The  testator 
does  not  say  the  precise  period  when  it  shall  commence,  but  his 
intention  may  be  collected  from  the  whole  will.  He  directs  the 
executors  to  put  the  money  out  at  interest  as  soon  as  it  should  be 
received.  This  depends  upon  the  sale  of  the  property  which  they 
were  ordered  to  make.  It  was  the  duty  of  the  executors  to  carry 
out  his  intention  by  making  sale  of  the  property,  and  raising  the 
necessary  funds  in  a  reasonable  time;  and  what  is  a  reasonable 
time,  by  analogy,  may  be  taken  to  be  one  year  from  the  death  of 
the  testator.  The  general  rule  of  giving  interest  to  the  legatee  from 
the  expiration  of  the  year,  is  not  to  be  extended  or  controverted 
upon  slight  inferences  of  intention,  nor  will  it  yield  to  the  impos- 
sibility of  getting  in  the  estate  so  as  to  pay  the  legacy  within  the 
year  allowed  for  that  purpose.  And  even  though  the  legacy  is  to 
come  out  of  a  part  of  the  testator's  estate,  which  cannot  be  reco- 
vered for  a  long  time  after  the  year,  and  the  testator  directs  the 
legacy  to  be  paid  when  the  money  which  is  to  constitute  it  can  be 
recovered,  still  the  payment  of  interest,  if  practicable,  or  at  least  the 
computation  of  it,  will  commence  from  the  end  of  the  year  after 
the  testator's  decease.  Wood  v.  Penoyre,  13  F'es.  Jun.  325;  2 
Roberts  on  Wills  115.  The  testator  could  not  anticipate  that  diffi- 
culties would  be  thrown  in  the  way  of  this  arrangement.  He  directs 
part  of  the  property  to  be  sold,  with  the  assets  of  his  wife,  and  on 
her  death,  in  May  1822,  all  obstacles,  if  any  existed  on  her  part,  were 
removed.  The  other  property  was  ordered  to  be  sold  by  the  execu- 
tors as  soon  as  they  could  make  sale  thereof  to  advantage.  Imme- 
diately after  the  death  of  the  testator  a  caveat  to  the  will  was  entered, 
which  was  not  disposed  of  till  the  24th  of  March  1824,  upwards  of 
three  years  after  the  death  of  the  testator.  In  the  intermediate 
time,  for  some  reason  which  has  not  been  explained,  administration 
pendents  lite  was  not  granted.  On  the  withdrawal  of  the  caveat, 
there  was  nothing,  so  far  as  appears,  to  prevent  an  immediate  sale 
of  the  whole  estate;  but  sale  of  part  of  it  was  not  made  until  the 
1st  of  April  1833.  When  the  purchase-money  was  actually  re- 
ceived no  where  appears. 

It  is  insisted  that,  until  the  money  is  received,  these  legacies 
do  not  carry  interest,  and  if  we  disregard  the  intention  of  the  tes- 
tator, and  give  the  will  a  literal  construction,  this  would  be  a  legiti- 
mate conclusion.  But  this  would  be  sinning  against  a  cardinal  rule 
of  construction,  for  the  objection  which  has  not  been  met  is,  that  it 
would  defeat  the  intention  of  the  testator,  which  manifestly  is,  that 
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the  legacies  should  bear  interest  from  a  reasonable  time,  viz:  one 
year  after  his  death;  and  that  the  interest  should  accumulate  for 
the  benefit  of  the  legatees.  It  cannot  be  rationally  supposed  that 
it  ever  entered  into  his  mind,  that,  from  any  combination  of  circum- 
stances, this  consummation  should  be  indefinitely  postponed,  or 
even  delayed  for  several  years  after  his  decease.  The  precept  that 
equity  considers  that  as  done  which  ought  to  have  been  done,  here 
comes  into  play.  Where  the  residuary  legatees  wish  to  deprive 
other  legatees  of  that  which,  under  ordinary  circumstances,  they 
would  be  clearly  entitled  to,  they  are  bound  to  show  that  the  delay 
in  the  sale  arose  from  some  of  the  causes  named  in  the  will: — either 
that  the  widow  refused  to  consent  to  a  sale,  or  that  the  property 
could  not  be  sold.  But,  instead  of  these  contingencies,  which  alone 
were  in  the  contemplation  of  the  testator,  the  reasons  of  the  delay 
are  left  to  conjecture.  It  is  not  enough  to  allege  the  probability  that 
it  may  have  been  caused  by  a  combination  of  circumstances — the 
litigation  which  took  place,  and  the  depressed  state  of  the  value  of 
real  property.  It  adds  to  the  force  of  these  considerations  that  it 
does  not  appear  that  the  residuary  legatees  are  injured.  They  are 
placed  in  no  worse  situation,  and  it  is  difficult  to  perceive  the  jus- 
tice in  making  the  delay,  which  was  not  caused  by  any  fault  of  the 
legatees,  operate  exclusively  for  the  benefit  of  others,  and  in  preju- 
dice of  their  rights  alone.  The  administrator  had  the  control  of  all 
the  estate  of  the  testator  from  1825,  and  he  could  at  any  time  have 
raised  an  amount  more  than  sufficient  for  this  purpose  by  sale;  and 
although  it  was  not  done  until  1839,  yet  he  received  the  rents  and 
profits  of  the  land,  and  the  dividends  of  stock,  to  an  amount  exceed- 
ing the  interest,  all  of  which  was  accounted  for  in  the  administra- 
tion account,  and  which  contributes  and  goes  to  swell  the  sum  total 
of  the  estate.  It  appears,  from  the  opinion  of  the  court,  that  the 
legatees  claim  interest  only  from  the  first  of  April  1825,  which  made 
it  unnecessary  for  them  to  decide  that  they  were  entitled  to  it  before 
that  time.  Interest  is,  however,  computable  from  one  year  from 
the  death  of  the  testator. 

The  appellant  also  alleges  that  the  court  erred  in  disallowing 
interest,  on  the  pecuniary  legacies,  to  James  Hiester  and  his  chil- 
dren, from  one  year  from  the  death  of  the  testator.  To  this  claim 
there  is  no  reasonable  objection,  except  that  it  appears  that  the 
only  question  which  was  submitted  to  the  court  was,  whether  the 
three  first  named  legacies  bore  interest,  and  from  what  time?  The 
case  seems  to  have  been  argued  with  the  concession  that  the  other 
legacies  had  been  paid,  and  for  that  reason  the  funds  having  been 
exhausted,  it  became  unnecessary  to  allow  interest  before  1825. 
But  as  it  is  possible  that  in  this  some  mistake  may  have  been  com- 
mitted, and  we  are  willing  that  justice  should  be  done,  we  think 
it  right  to  delay  entering  the  final  decree  until  the  fact  of  payment 
be  ascertained.  If,  on  investigation,  it  should  be  found  that  the 
whole  or  a  part  of  these  legacies  remains  due,  there  can  be  no  dim- 
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culty  in  adjusting  the  proportion  which  each  will  be  entitled  to 
receive  on  the  principles  which  have  been  indicated. 
Decree  affirmed. 


The  Commonwealth  against  Strohecker. 

An  administrator  de  bonis  non  can  alone  maintain  an  action  to  recover  the  assets 
of  the  estate  remaining  in  the  hands  of  a  dismissed  administrator. 

An  administrator  de  bonis  non  recovered  a  judgment  and  issued  execution 
against  dismissed  administrators  who  became  insolvent.  He  then  sued  one  of 
the  sureties  in  their  administration  bond,  obtained  a  cautionary  judgment,  for 
its  amount,  and  died  without  having  enforced  this  judgment.  A  second  admin- 
istration de  bonis  non  was  then  granted:  Held,  that  neither  the  heirs  at  law  of 
the  original  intestate,  nor  the  personal  representatives  of  the  first  administrator 
de  bonis  non  could  sue  on  or  enforce  the  cautionary  judgment  against  the  surety; 
but  that  the  second  administrator  de  bonis  non,  might  issue  a  scire facias  on  such 
judgment  in  order  to  recover  from  such  surety  or  his  personal  representatives, 
the  amount  of  the  judgment  obtained  against  the  original  administrators  by  the 
first  administrator  de  bonis  non.  • 

ERROR  to  the  common  pleas  of  Berks  county. 

The  Commonwealth,  for  the  use  of  Miche  Fisher  and  Sarah  his 
wife  and  others,  heirs  at  law  of  John  Garber,  deceased,  against  John 
Y.  Cunius,  administrator  of  John  Strohecker.  This  was  a  scire 
facias  brought  by  the  plaintiffs  on  a  judgment  obtained  on  the  ad- 
ministration bond  in  the  estate  of  John  Garber,  deceased,  given  by 
David  Garber  and  John  Garber,  as  administrators,  and  John  Stro- 
hecker and  John  Birkenbine,  as  sureties,  in  the  sum  of  10,000 
pounds.  It  appeared  in  evidence  that  David  Garber  and  John  Gar- 
ber had  been  dismissed  from  the  administration  of  the  estate  of  John 
Garber,  deceased,  on  an  information  to  the  court  that  they  were 
wasting  the  estate,  and  letters  de  bonis  non  issued  to  Daniel  Drin- 
kel.  It  also  appeared  by  a  report  of  auditors,  that  the  said  David 
and  John  Garber  had  in  their  hands,  of  the  assets  of  the  estate, 
11, 158  dollars  83  cents.  The  only  question  in  the  case  was,  whether 
the  action  could  be  maintained  in  this  form  by  the  present  plaintiff; 
and  it  arose  upon  an  exception  to  the  evidence  offered  by  the  plain- 
tiff. The  court  below  (Banks,  president)  rejected  all  the  evidence 
offered,  on  the  ground  that  the  plaintiffs  could  not  recover. 

Hoffman^  for  plaintiffs  in  error,  cited  5  Rand.  51;  *ftct  of  Jlpril 
4.  1797,  sect.  1. 

Smith,  for  defendant  in  error,  cited  3  Rawh  361.  379;  17  Serg. 
4«  Rawle,  146. 
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The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  error  complained  of  is,  that  the  conrt  below 
rejected  the  evidence  of  the  plaintiffs,  offered  by  them,  as  they  alle- 
ged, for  the  purpose  of  sustaining  their  claim.  If,  however,  the 
evidence  did  not  tend  to  support  the  claim  made  by  the  plaintiffs,  it 
would  have  been  worse  than  useless  to  have  admitted  it.  For,  be- 
side creating  additional  expense  to  the  county,  by  occupying  the 
time  of  the  court  and  jury,  it  might  have  delayed,  if  not  excluded, 
for  the  term,  the  business  of  other  suitors  in  waiting,  and  would, 
therefore,  have  been  an  injurious  waste  of  time,  that  ought  to  be 
avoided.  In  bringing  this  suit,  the  counsel  for  the  plaintiffs  would 
seem  to  have  considered  it  as  the  ordinary  case  of  an  administra- 
tor's having  died  with  assets  in  his  hands,  raised  from  sales  of  the 
goods  and  chattels,  and  receipts  of  the  debts  belonging  and  owing 
to  the  intestate  at  the  time  of  his  death.  If  such  had  been  the  case 
at  the  time  of  suing  out  the  writ  of  scire  facias  here,  doubtless  it 
might  have  been  maintained  according  to  the  doctrine  laid  down  in 
Potts  v.  Smith,  3  Raivle  361,  and  the  cases  there  cited.  For  although 
administration  de  bonis  non  had  been  granted  upon  the  death  of 
the  administrator  so  dying,  as  the  law  then  stood,  the  administrator 
de  bonis  non  would  not  have  been  entitled  to  receive  the  moneys 
remaining  in  the  hands  of  the  deceased  administrator  at  the  time  of 
his  death.  It  would  have  bean  the  duty  of  the  personal  represen- 
tatives of  the  latter,  after  paying  the  creditors  of  the  intestate,  if 
there  were  any,  out  of  the  same,  to  have  distributed  the  surplus,  if 
any  remained,  amongst  the  next  of  kin:  and  had  he  refused  to  do 
this,  they  might  have  compelled  him,  by  instituting  a  proceeding  at 
law  against  him  for  that  purpose.  The  case  here,  however,  is  alto- 
gether different.  David  and  John  Garber,  the  original  administra- 
tors, did  not  die  while  holding  the  office  of  administrators,  with  the 
moneys  in  their  hands,  or  after  having  used  them,  but  were  dis- 
missed by  the  orphans'  court  upon  complaint  made  against  them 
that  they  were  mismanaging  and  wasting  the  assets  of  their  intes- 
tate. The  court  also,  at  the  same  time,  in  conformity  to  the  act  of 
assembly,  authorizing  the  dismissal  of  the  administrators  from  their 
offices,  and  the  appointment  of  an  administrator  de  bonis  non  in 
their  stead,  appointed  Daniel  Drinkel  administrator  de  bonis  non, 
and  made  a  decree  requiring  them  to  pay  over  the  balance,  which 
appeared  to  be  in  their  hands  by  a  settlement  in  the  court,  of  their 
administration  accounts,  to  the  administrator  de  bonis  non.  The 
latter  having  thus  become  entitled  to  receive  all  the  assets  of  the 
intestate  for  which  the  original  administrators  were  accountable, 
and  had  become  liable,  instituted  an  action  against  them  in  the  com- 
mon pleas  of  Berks  county  to  January  term  1825,  for  the  recovery 
thereof,  in  which  he  subsequently  obtained  a  judgment  against 
them  for  68-16  dollars  99  cents.  But  the  defendants  being  insol- 
vent, and  Drinkel,  therefore,  unable,  after  issuing  a  fieri  facias 
upon  his  judgment  against  them,  to  enforce  execution  of  it,  caused, 
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as  it  would  seem,  an  action  to  be  instituted  upon  their  administra- 
tion bond  against  John  Strohecker,  one  of  the  sureties  in  it,  wherein 
he  obtained  a  cautionary  judgment  for  the  amount  of  the  bond. 
After  this,  Drinkeldying  in  1831,  without  having  received  the  assets 
belonging  to  the  estate  of  John  Garber,  the  original  intestate,  which 
were  decreed  by  the  orphans'  court  to  be  paid  to  him,  the  register 
of  the  county  granted  letters  of  administration  de  bonis  non  upon 
the  estate  of  said  Garber  to  Mathias  S.  Richards.  And  John  Stro- 
hecker, the  surety  of  the  original  administrators  dying,  also,  about 
the  same  time,  letters  of  administration  were  granted  upon  his  estate 
to  John  Y.  Cunius,  the  defendant  in  this  action.  Now  these  being 
the  facts  of  the  case,  as  either  admitted  or  offered  to  be  proved  by 
the  evidence  rejected,  it  is  clear,  according  to  the  settled  doctrine 
contained  in  Potts  v.  Smith,  that  they  are  not  sufficient  in  law  to 
entitle  the  plaintiffs  to  recover  in  this  action.  It  may  be  that,  at  the 
time  the  scire  facias  was  sued  out,  which  was  returnable  to  August 
term  1834,  the  personal  representatives  of  Daniel  Drinkel,  whoever 
they  were,  would  have  been  the  proper  persons  to  have  maintained 
it.  An  act  of  assembly,  however,  though  passed  previously  to 
that,  yet  came  into  operation  since,  on  the  first  of  October  follow- 
ing, which  would  seem  to  authorize  the  administrator  de  bonis  non 
of  John  Garber,  the  original  intestate,  to  sue  out  and  prosecute  a 
writ  of  scire  facias  upon  the  judgment  obtained  on  the  adminis- 
tration bond,  for  the  purpose  of  recovering  the  amount  of  the  judg- 
ment had  by  Daniel  Drinkel,  the  first  administrator  de  bonis  non, 
against  David  and  John  Garber,  the  original  administrators.  The 
31st  section  of  the  act  just  alluded  to,  Sir.  Purd.  394,  395,  enacts, 
among  other  things,  that  administrators  de  bonis  non,  with  or  with- 
out a  will  annexed,  shall  have  power  to  commence  and  prosecute 
actions  upon  promises  made  to  their  predecessors,  in  their  represen- 
tative character,  and  to  sue  and  defend  writs  of  error,  writs  of  scire 
facias,  and  writs  of  execution  upon  judgments  obtained  by  or  in 
the  name  of  the  executors  or  administrators,  into  whose  place  they 
have  come.  And  also  to  proceed  with  and  perfect  all  unexecuted 
executions  which  may  have  been  issued  thereon  at  the  instance  of 
such  predecessors.  Seeing,  then,  that  the  plaintiffs  have  no  power 
or  right  to  sue  out  and  maintain  the  writ  of  scire  facias  for  the  re- 
covery of  the  money  claimed  here,  the  evidence  offered  by  them 
could  not  have  availed  them  any  thing;  and  therefore  we  think  it 
was  rightly  rejected. 
Judgment  affirmed. 
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M'Cormick  against  Harvey. 

A  levy  and  sale  of  the  undivided  moiety  of  a  tract  of  land,  will  vest  that 
amount  of  interest  only  in  the  purchaser,  although  at  the  time  of  the  levy  and 
sale,  the  defendant  in  the  execution  was  the  owner  of  the  entire  estate. 

ERROR  to  the  common  pleas  of  Centre  county. 

Samuel  M'Cormick  against  Nathan  Harvey. 

Ejectment  by  the  plaintiff  in  error  who  was  plaintiff  below,  to 
April  term  1837,  brought  to  recover  from  Nathan  Harvey,  the  de- 
fendant, a  lot  of  land  described  in  the  writ  as  situate  in  Mill  Hall, 
Centre  county,  called  the  Mill  Hall  property,  on  the  west  side  of 
the  turnpike  road,  adjoining  land  of  Samuel  Harvey,  on  the  north 
and  south  by  said  Samuel  Harvey  and  M'Cormick,  and  west  by 
Fishing  creek,  with  a  brick  house  and  other  buildings  erected  on  the 
same,  containing  one  acre  of  land;  also  a  lot  of  land  on  the  east  side 
of  said  turnpike  road  leading  through  Mill  Hall,  on  which  is  erected 
a  stable,  containing  two  acres  and  61  perches,  it  being  the  same  land 
that  was  released  and  allotted  to  Nathan  Harvey  by  Samuel  Har- 
vey on  the  13th  of  March  1832. 

On  the  trial  in  the  court  below,  it  appeared  that  in  the  year  1832, 
the  defendant,  Nathan  Harvey  and  Samuel  Harvey  were  tenants  in 
common  of  a  tract  of  land  called  the  Mill  Hall  tract,  then  said  to 
consist  of  about  60  acres.  By  agreement  between  them  made  in 
that  year,  the  brick  house  and  stable  and  lot  of  ground,  called  two 
acres  and  61  perches,  claimed  in  this  action,  were  allotted  to  Nathan 
Harvey,  and  another  adjoining  lot  of  two  acres  and  12  perches, 
on  which  a  tavern  was  erected,  was  allotted  to  Samuel  Harvey. 
Both  these  premises  had  been  included  in,  and  were  before  parts 
of  the  60  acre  tract,  held  in  common  between  them.  In  pur- 
suance of  this  partition,  Samuel  Harvey  and  wife,  by  deed  dated 
the  13th  of  February  1833,  (acknowledged  on  the  4th  of  October 
1833,)  conveyed  the  undivided  moiety  of  the  brick  house,  stable 
and  lot  to  Nathan  Harvey.  On  the  same  13th  of  February  1833, 
Nathan  Harvey  and  wife,  executed  a  deed  to  Samuel  Harvey  for 
the  tavern  and  lot  above  mentioned. 

On  the  24th  of  March  1834,  a  judgment  was  obtained  in  the  court 
of  common  pleas  of  Centre  county,  by  Clark,  Conover  &  Co., 
against  Nathan  Harvey  and  Samuel  H.  Wilson,  for  277  dollars  and 
one  cent,  on  which  a.  fieri  facias  was  issued,  and  the  folio  wing  levy 
made:  "  Levied  on  lot  or  parcel  of  land  situate  in  Bald  Eagle  town- 
ship, Centre  county,  adjoining  lands  of  Harvey,  Bressler  &  Co.,  the 
undivided  half  part  of  about  60  acres  of  land,  with  a  grist-mill,  full- 
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ing  mill,  three  dwelling  houses,  one  store  house,  one  barn,  stabling, 
&c.,  with  about  30  acres  of  cleared  land,  known  as  the  Mill  Hall 
property,  as  the  property  of  Samuel  Harvey."  A  condemnation 
took  place,  and  a  venditioni  exponas  was  issued  returnable  to  No- 
vember term,  1835,  on  which  the  property  was  advertised  and  sold, 
and  a  sheriff 's  deed  made  to  the  plaintiff  M'Cormick,  as  "the 
within  described  property,  viz:  the  property  first  described,  con- 
sisting of  a  lot  of  land  in  Bald  Eagle  township,  adjoining  lands  of 
Harvey,  Dressier  &  Co.,  the  undivided  half  part  of  60  acres,  with  a 
mill,  &c.,  known  as  Mill  Hall  property." 

The  plaintiff  claimed  by  virtue  of  the  levy  and  sheriff's  deed, 
the  whole  of  the  brick  house  and  lot  of  ground  owned  by  the  de- 
fendant, Nathan  Harvey;  but  the  defendant  contended,  that  no  part 
of  it  whatever  passed  to  the  plaintiff.  The  court  below  instructed 
the  jury,  that  the  property  in  dispute  was  embraced  by  the  levy  and 
sheriff's  deed,  but  that  only  an  undivided  moiety  passed  to  the 
plaintiff,  and  the  jury  found  for  the  plaintiff  one  undivided  moiety 
or  half  part  of  the  lands  and  tenements  in  the  writ  mentioned. 

The  following  charge  was  given  to  the  jury: 

Burnside,  president. — "The  plaintiff  contends,  he  is  a  purchaser 
at  sheriff's  sale  of  the  land  in  dispute,  as  the  defendant's  property. 
Before  we  proceed  to  consider  the  case  we  will  dispose  of  one  mat- 
ter. The  defendant  gave  in  evidence  a  notice  of  Saul  M'Cormick, 
as  agent  of  Samuel  Harvey,  for  the  defendant  to  deliver  up  the  pos- 
session, as  well  as  a  letter  of  Samuel  Harvey  to  the  defendant, 
stating  that  he  was  the  owner:  to  show  that  the  title  was  out  of  the 
plaintiff.  To  rebut  and  explain  this,  the  plaintiff  has  shown  an  arti- 
cle of  agreement  between  him  and  Samuel  Harvey  respecting  this 
property,  by  which  a  deed  was  afterwards  to  be  made;  there  is  no 
evidence  that  it  ever  was  made.  Hence  the  legal  title  being  in  the 
plaintiff  of  the  property  in  controversy,  if  it  is  within  the  levy  and 
defendant's  deed,  the  plaintiff  will  be  entitled  to  your  verdict. 

"  The  venditioni  exponas  follows  the  levy  and  the  deed  is  accord- 
ing to  the  levy.  The  true  and  plain  construction  of  this  levy,  is  the 
only  question  in  this  cause.  The  levy  is  in  these  words: — '  Levied 
on  lot  or  parcel  of  land  situate  in  Bald  Eagle  township,  Centre 
county,  adjoining  lands  of  Harvey,  Bressler  &  Co.,  the  undivided 
half  part  of  about  60  acres  of  land,  with  a  grist  mill,  fulling  mill, 
three  dwelling  houses,  one  stone  house,  one  barn,  stabling,  &c.,  with 
about  30  acres  of  cleared  land,  known  by  the  name  of  the  Mill  Hall 
property,  as  the  property  of  Nathan  Harvey.' 

"  The  land  in  controversy  is  the  60  acres.  This  dwelling  house  is 
on  the  60  acres.  All  the  land  in  controversy  is  within  the  60  acres. 
Can  there  be  a  doubt,  then,  but  the  levy  includes  the  land  in  dis- 
pute? Is  not  the  property  in  dispute,  a  part  of  the  property  known 
by  the  name  of  the  Mill  Hall  property?  If,  then,  the  levy  and  deed 
includes  it,  the  plaintiff  is  entitled  to  your  verdict.  Descriptions  in 
levies  are  generally  loose,  the  debtor  often  refuses  to  give  adescrip- 
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tion;  the  sheriff  is  often  ignorant  and  does  not  know  how  to  de- 
scribe property.  Does  not  the  property  in  question  come  within  the 
general  description — is  it  not  a  part  of  the  mill  property?  In  our 
judgment  the  levy  covers  it. 

"  But  there  is  another  question ;  what  interest  was  levied  and  sold? 
The  sheriff  had  written  on  his  writ, f  Levied  on  lot  or  parcel  of  land 
situate  in  Bald  Eagle  township,  Centre  county,  &c.  The  undivided 
half  part  of  60  acres  of  land,  with  a  grist  mill,'  &c.  Was  not 
this  levy  then  on  the  moiety  of  the  mill  and  land?  We  think  it 
was,  arid  so  instruct  you,  and  that  only  a  moiety  passed  by  the  sale. 
The  levy  is  in  accordance  with  the  general  title  to  the  premises. 
It  is  on  the  undivided  half  part,  and  only  the  undivided  half  part 
passed  by  the  sale.  The  deed  pursues  the  levy." 

Parsons  and  Merril,  for  plaintiff  in  error. 
M'Jlllister  and  Valentine,  for  defendant  in  error. 

The  opiniou  of  the  court  was  delivered  by 

SERGEANT,  J. — As  this  writ  of  error  is  taken  out  by  the  plaintiff 
below,  it  is  proper  to  confine  our  opinion  to  the  objections  taken  by 
him  to  the  judgment  of  the  court.  And  this  is,  that  the  levy  and 
deed  embraced  the  whole  of  the  defendant's  interest  in  the  brick 
house  and  two  acres,  claimed  in  this  suit,  and  that  he  ought  to  re- 
cover the  whole,  and  not  merely  an  undivided  moiety.  I  think, 
however,  that  the  description  in  the  levy  cannot,  according  to  the 
fair  and  obvious  interpretation  of  its  words,  be  extended  further 
than  to  comprehend  a  moiety.  Although  it  begins  by  calling  it  a 
lot  or  parcel  of  land,  &c. ;  yet  it  goes  on  to  specify  the  property  as 
the  undivided  half  part  of  60  acres,  &c.;  meaning  by  the  former 
part  to  describe  the  nature  and  situation  of  the  premises ;  and  by 
the  latter  part,  the  interest  levied  on.  It  does  not  include,  as  is 
sometimes  done,  all  the  right,  title,  and  interest  of  the  defendant  in 
the  property.  In  that  case,  there  would  have  been  no  doubt,  the 
whole  would  have  passed,  as  the  whole  then  belonged  to  the  de- 
fendant, and  the  plaintiff  might  have  levied  on  and  sold  the  whole. 
A  levy  ought  not  to  be  forced  by  strained  construction,  beyond  the 
natural  and  fair  meaning  of  its  words,  where  there  is  nothing  else 
to  explain  them.  The  description  in  a  levy,  is  ordinarily  furnished 
by  the  plaintiff  or  his  agent,  who  is  at  liberty  to  embrace  by  it 
whatever  he  may  see  fit,  and  if  he  chooses  to  use  limited  and  re- 
strained language,  the  purchaser  who  claims  by  virtue  of  the  plain- 
tiff's proceedings,  must  lake  the  property  according  to  the  descrip- 
tion furnished. 

It  has  been  suggested  by  the  plaintiff,  that  by  a  levy  and  sale  of 
the  undivided  moiety  of  the  lot,  the  whole  interest  of  the  defendant, 
might  be  considered  as  passing  to  the  purchaser.  But  that  cannot 
be,  and  this  point  was  decided  in  the  case  of  Carpenter  v.  Cameron, 
7  Watts  51,  in  which  it  was  held,  that  a  levy  and  sheriff's  sale  of 
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the  undivided  half  of  a  tract  of  land,  passes  no  more  than  that  quan- 
tity, notwithstanding  the  defendant,  at  the  time  of  the  levy  and  sale, 
owned  two-thirds  of  the  land.  And  it  is  there  also  held,  that 
although  a  levy  on  a  portion  of  the  defendant's  estate,  in  a  tract 
where  he  owned  the  whole,  would  be  within  the  spirit  of  the  act  of 
the  21st  of  March  1806,  and  might  be  set  aside  on  application  to 
the  court  by  the  defendant,  before  the  acknowledgment  of  the 
sheriff's  deed,  yet  the  purchaser  cannot  object  this  after  receiving 
the  deed.  Indeed,  the  consequence  of  sustaining  this  ground,  it 
seems  to  me,  would  be,  not  to  give  him  the  whole,  but  to  arrest  the 
sale  and  thus  take  away  even  the  part  he  has  recovered.  .  - 
Judgment  affirmed. 


Drenkle  against  Sharman. 

An  action  of  as&umpsit  will  not  lie  by  a  judgment  creditor  of  a  deceased  debtor 
against  the  personal  representative  of  his  deceased  administrator,  to  recover  the 
amount  of  his  judgment,  in  consideration  of  assets  in  the  hands  of  the  said  ad- 
ministrator at  the  time  of  his  death;  the  proper  mode  of  proceeding  is  by  scire 
facias  against  the  administrator  de  bonis  non  of  the  original  debtor,  who  is  bound 
to  collect  the  assets  of  the  estate  which  remained  in  the  hands  of  the  first  ad- 
ministrator and  apply  them  to  the  payment  of  the  debts. 

ERROR  to  the  common  pleas  of  Berks  county. 

Jacob  Marshall,  administrator  de  bonis  non  of  William  Sharman, 
deceased,  against,  Daniel  Esterby,  administrator  of  Daniel  Drenkle, 
who  was  administrator  de  bonis  non  of  John  Garber,  deceased. 
Action  of  assumpsit,  to  which  the  defendant  pleaded  non  assumpsit. 

On  the  4th  of  June  1821,  William  Sharman  obtained  a  judgment 
against  John  Garber  and  David  Garber,  administrators  of  John 
Garber,  deceased,  for  510  dollars;  and,  on  the  1st  of  March  1836, 
this  judgment  was  revived  by  scire  facias  at  the  suit  of  John  Shar- 
man, administrator  of  William  Sharman,  against  Matthias  S.  Rich- 
ards, administrator  de  bonis  non  of  John  Garber,  deceased.  After 
the  first  administrators  of  John  Garber  were  dismissed,  the  court 
appointed  Daniel  Drenkle  administrator  de  bonis  non;  he  took  upon 
himself  the  administration,  and  after  some  years  died,  and  Daniel 
Esterby  became  his  administrator,  who  settled  the  account  of  his 
intestate's  administration  of  the  estate  of  John  Garber's  estate,  and 
there  was  found  to  be  in  his  hands  at  the  time  of  his  decease  1518 
dollars  and  59  cents.  Upon  these  facts  the  administrator  of  Wil- 
liam Sharman,  brought  this  action  against  the  administrator  of 
Daniel  Drenkle,  to  recover  the  amount  of  his  judgment  against 
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John  Garber's  estate,  founded  upon  the  fact  of  his  having  received 
assets  of  the  estate  sufficient  for  that  purpose;  and  the  question  was 
whether  the  action  would  lie.  The  court  below  was  of  opinion 
that  the  action  would  lie,  and  directed  a  verdict  for  plaintiff. 

Strong,  for  plaintiff  in  error,  cited  12  Johns.  276;  5  Bin.  33; 
Cro.  Eliz.  91;  5  Serg.  Sf  JRawle,  137;  1  Johns.  165;  14  Serg.  Sf 
Rawle  226;  4  Watts  410. 

Hoffman^  for  defendant  in  error,  cited  1  Serg,  S?  Rawle,  555; 
5  Rawle  51. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  assumpsit,  for  money  had 
and  received, brought  in  the  court  below  by  Jacob  Marshall,  admi- 
nistrator de  bonis  non  of  William  Sharman,  deceased,  against 
Daniel  Esterby,  administrator  of  Daniel  Drenkle,  who,  at  the  time 
of  his  death,  was  administrator  de  bonis  non  of  John  Garber,  de- 
ceased, to  recover  a  debt  owing  by  John  Garber  in  his  life  time,  as 
also  at  his  decease,  to  William  Sharmaa,  who  was  then  alive,  but 
died  subsequently.  After  the  death  of  John  Garber,  the  debtor, 
letters  of  administration  were  first  granted,  on  his  estate,  to  his  sons, 
John  and  David,  against  whom  William  Sharman,  in  his  lifetime, 
brought  an  action,  as  the  administrators  of  their  father's  estate,  for 
the  recovery  of  his  claim,  in  the  court  of  common  pleas  of  Berks 
county,  and  obtained  a  judgment  thereon,  for  510  dollars.  After 
this  judgment  was  had,  John  and  David  Garber,  upon  complaint 
made  against  them  to  the  orphans'  court  of  Berks  county,  that  they 
were  mismanaging  and  wasting  the  estate  of  their  intestate,  were 
required  by  the  court  to  give  new  security;  and  failing  to  do  so, 
within  the  time  allowed  them  for  that  purpose,  were  dismissed 
from  all  further  administration  of  the  estate,  and  ordered  by  the 
court  to  deliver  and  pay  over  the  assets  belonging  to  the  estate,  in 
their  hands,  to  Daniel  Drenkle,  whom  the  court,  at  the  same  time, 
appointed  administrator  de  bonis  non  of  John  Garber,  the  deceased 
debtor.  Drenkle,  after  having  taken  upon  himself  the  administra- 
tion of  the  estate,  and  attended  to  it  for  some  time,  died,  when  let- 
ters of  administration  de  bonis  non  of  the  estate  of  Garber  were 
granted  to  Matthias  S.  Richards.  In  the  meantime,  however,  Wil- 
liam Sharman,  the  creditor  of  Garber,  had  died  also,  and  letters  of 
administration,  upon  his  estate,  were  granted  to  John  Sharman, 
who  sued  out  a  writ  oiscire  facias  upon  the  judgment,  obtained 
by  his  intestate,  in  his  lifetime,  against  the  first  administrators  of 
John  Garber  the  debtor,  for  the  purpose  of  reviving  it,  and  making 
himself  and  Matthias  S.  Richards,  administrators  respectively  of 
Sharman  and  Garber,  parties  to  it.  On  the  1st  of  March  1836,  a 
judgment  of  revival,  si  assets,  was  obtained  in  this  scire  facias  for 
639  dollars.  Daniel  Drenkle  died  without  settling  any  administra- 
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tion  account  of  Garber's  estate,  but  his  administrator,  Daniel  Es- 
terby,  the  defendant  below,  stated  one,  which  was  referred  to  audi- 
tors appointed  by  the  orphans'  court,  who,  about  the  6th  of  April 
1832,  reported  a  balance  of  the  assets  of  John  Garber's  estate,  re- 
maining in  the  hands  of  Daniel  Drenkle  at  the  time  of  his  death, 
amounting  to  1518  dollars  and  59  cents.  Upon  evidence  given, 
going  to  establish  these  facts  beyond  dispute,  it  was  claimed  by  the 
plaintiff  below,  that  he  was  entitled  to  recover  in  this  action  the 
amount  of  the  judgment  first  obtained  by  William  Sharman  against 
John  and  David  Garber,  administrators  of  John  Garber  deceased, 
and  the  increase  upon  the  judgment  of  revival,  obtained  afterwards, 
by  John  Sharman,  administrator  of  the  said  William,  against  Mat- 
thias S.  Richards  administrator  de  bonis  non  of  John  Garber,  de- 
ceased^the  debtor.  It  was  made  a  question  on  the  trial  in  the 
court  below,  by  the  counsel  for  the  defendant  there,  whether  this 
action  could  be  supported  or  not,  under  the  facts  established  by  the 
evidence;  and  the  court  were  requested  to  instruct  the  jury  that  it 
could  not.  The  court,  however,  were  of  opinion  that  it  could,  and 
accordingly  instructed  the  jury  to  that  effect.  The  opinion  of  the 
court  on  this  point,  as  also  on  some  others  submitted,  was  excepted 
to  by  the  counsel  of  the  defendant  below,  and  assigned  as  the 
ground  of  several  errors  here.  As  we,  however,  are  satisfied  that 
the  court  below  erred  in  advising  the  jury,  that  this  action  could  be 
sustained  by  the  plaintiff  below  against  the  defendant,  it  is,  there- 
fore, unnecessary  to  notice  the  other  matters  assigned  for  error. 
It  would  certainly  be  a  novel  proceeding,  to  say  the  least  of  it,  to 
permit  a  creditor  of  a  deceased  debtor  to  maintain  a  suit,  and  re- 
cover the  amount  of  his  debt,  from  any  one  in  whose  hands  suffi- 
cient assets  of  the  debtor  might  happen  to  be,  who  was  neither 
executor  nor  administrator  of  the  debtor,  as  long  as  there  is  such 
executor  or  administrator  in  being,  as  has  not  only  a  right  to  re- 
ceive such  assets,  but  is  responsible  for  them  to  the  creditors  and 
others  interested  in  the  estate  of  such  deceased  debtor;  and  where, 
if  he  neglects  to  collect  and  get  possession  of  them,  it  being  in  his 
power  to  do  so,  he  will  thereby  make  himself  liable  out  of  his  own 
estate  for  the  amount  or  value  of  them,  to  the  creditors,  legatees  or 
distributees,  as  the  case  may  be.  It  is  most  likely,  however,  that 
the  court  below  gave  their  opinion  in  favour  of  this  action  being 
sustainable,  under  an  impression  that  there  was  no  administrator 
of  Garber's,  the  debtor's,  estate,  who  had  a  right  to  demand  and 
recover  the  amount  of  the  assets  for  which  the  estate  of  Drenkle 
had  become  liable.  It.  is  probable  that  the  late  act  of  assembly,  on 
this  subject,  was  not  brought  to  the  view  of  the  court.  I  am  the 
more  inclined  to  believe  this,  because  it  was  not  referred  to  by  the 
counsel  on  the  argument  here,  until  it  was  mentioned  by  a  member 
of  the  court.  This  act  was  passed  on  the  24th  of  February  1834, 
and  came  into  operation  on  the  1st  of  October  in  the  same  year. 
The  31st  section  of  it,  Stroud's  Purdon  394,  395,  enacts  that  "  ad- 
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ministrators  de  bonis  non,  with  or  without  a  will  annexed,  shall 
have  power  to  demand  and  recover  from  their  predecessors  in  the 
administration,  or  their  legal  representatives,  all  moneys,  goods 
and  assets  remaining  in  their  hands,  due  and  belonging  to  the  estate 
of  the  decedent,  and  to  commence  and  prosecute  actions  upon  pro- 
mises made  to  such  predecessors,  in  their  representative  character, 
and  to  sue  forth  and  defend  writs  of  error,  writs  of  scire  facias  and 
writs  of  execution  upon  judgments,  obtained  by  or  in  the  name  of 
the  executors  or  administrators,  into  whose  place  they  may  have 
come;  and  also  to  proceed  with  and  perfect  all  unexecuted  execu- 
tions, which  may  have  been  issued  thereon  at  the  instance  of  such 
predecessors."  Now,  although  the  debtor  and  creditor  were  both 
dead  in  this  case  before  this  act  came  into  operation,  still  we  think 
it  applicable,  and  that,  under  the  section  just  recited,  Matthias  S. 
Richards,  as  the  present  administrator  de  bonis  non  of  the  debtor's 
estate,  is  entitled  to  receive  from  Daniel  Esterby,  the  administrator 
or  representative  of  Daniel  Drenkle's  estate,  the  amount  of  the  as- 
sets belonging  to  the  estate  of  Garber  the  debtor,  which  remained 
with  Drenkle  at  the  time  of  his  death.  The  section,  in  its  terms,  is 
quite  as  applicable  to  cases  in  being,  at  the  time  it  took  effect,  as  to 
cases  that  might  arise  thereafter.  And  that  the  legislature  intended 
it  should  be  so,  may  very  fairly  be  inferred  from  the  70th  section 
of  the  act,  which  expressly  repeals  all  such  acts  of  assembly  as  are 
thereby  altered  or  supplied,  except  so  far  as  may  be  necessary  to 
finish  proceedings  commenced,  or  settle  the  estates  of  persons  who 
may  have  died  before  that  time.  But  there  was  no  previous  act 
of  assembly  in  force,  when  the  act  of  1834  was  passed  or  came  into 
operation,  making  any  different  provision  on  the  subject  from  that 
made  by  the  31st  section  thereof.  The  object  of  this  section  was 
to  change  the  common  law  in  respect  to  the  matters  therein  pro- 
vided for,  which  was  considered  somewhat  objectionable,  because 
it  did  accord  with  some  statutory  regulations  made  in  favour  of 
administrators  de  bonis  non,  appointed  by  the  orphans'  court  in 
place  of  administrators  dismissed  from  office  by  a  previous  order 
of  the  court.  There  being,  then,  no  previous  act  of  assembly  in 
force,  opposed  to  the  provisions  contained  in  this  31st  section,  it  is 
clear  that  it  became  applicable  to  every  administrator  de  bonis  non, 
such  as  Matthias  S.  Richards  is  in  this  case,  the  instant  the  act 
took  effect,  investing  him  with  full  power,  as  well  as  right,  to  col- 
lect and  draw  from  his  predecessors  or  their  representatives  all 
assets  which  they  had  in  their  hands  or  were  liable  for,  that  pro- 
perly belonged  to  the  estate  of  his  intestate.  This  action,  it  will  be 
observed,  was  commenced  some  three  years  after  the  act  of  1834 
came  into  operation;  and  it  is  very  certain  that  there  has  been,  at 
no  time  in  the  state,  either  before  or  since,  any  act  to  authorize  the 
bringing  of  it,  whatever  the  common  law  might  have  done  before 
the  act  of  1834  took  effect.  It  is  unnecessary  to  undertake  to  show 
the  expediency,  if  not  necessity,  that  existed  for  introducing  the 


May  1840.]  OF  PENNSYLVANIA.  489 

[Drenkle  v.  Shartnan.] 

provisions  of  the  31st  section  into  our  municipal  code,  because 
every  one  acquainted  with  the  law  as  it  stood  before  the  passage 
of  the  act,  must  be  sensible  of  the  embarrassment  that  arose  with, 
creditors,  legatees  and  distributees  of  deceased  persons,  in  relation 
to  having  their  respective  claims  adjusted  and  paid,  from  the  cir- 
cumstance of  their  being  compelled  to  look  to  various  sources  and 
different  persons  in  some  instances  for  that  purpose;  for  instance, 
wherever  administrators,  either  with  or  without  a  will  annexed, 
were  constituted  by  the  register,  in  consequence  of  their  prede- 
cessors having  died,  and  several  and  distinct  portions  of  the  assets 
belonging  to  the  estate  of  the  testator  or  intestate,  upon  which  ad- 
ministration was  so  granted,  came  to  the  possession  of  each  of  those 
who  had  the  right  granted  to  them  of  administering  successively, 
and  who  administered  the  same  respectively,  by  converting  the 
amount  into  money;  the  creditors,  legatees  or  distributees  of  the 
estate  might  have  been  placed  under  the  necessity  of  resorting  to 
each  and  every  one  of  the  personal  representatives  of  the  deceased 
executors  or  administrators  and  the  administrators  de  bonis  non, 
or,  in  case  of  their  death,  to  their  representatives  and  to  the  admi- 
nistrators appointed  afterwards,  in  order  to  obtain  satisfaction  of 
their  respective  claims.  But  in  the  case  of  administrators  de  bonis 
non,  appointed  by  the  orphans'  court,  after  having  dismissed 
their  predecessors  from  office,  the  acts  of  assembly,  giving  the 
orphans'  court  the  power  to  do  so,  laid  down  a  different  rule  on 
the  subject  from  that  which  existed  and  continued  in  force,  accord- 
ing to  the  rule  of  the  common  law,  in  regard  to  administrators  or 
executors  dying  in  office,  and  administrators  de  bonis  non  being 
thereupon  appointed  by  the  register,  until  the  act  of  1834  came 
into  operation.  The  dismissed  executors  or  administrators  were 
required  and  bound  to  deliver  and  pay  over  to  the  administrators 
de  bonis  non  every  thing  in  their  possession,  as  also  all  that  they 
had  become  liable  for,  which  could  be  considered  as  assets,  belong- 
ing to  the  estate  of  the  decedent,  together  with  the  evidences  of 
claim  to  assets,"  whereupon  the  latter  might  be  obtained  and  re- 
covered. This  distinction,  however,  between  the  right  of  the  admi- 
nistrators de  bonis  non,  in  the  two  cases,  to  the  assets  belonging  to 
the  estate  of  the  decedents,  was  abolished  by  the  act  of  1834;  and 
the  administrator  de  bonis  non  is  thereby  entitled  to  the  whole  of 
the  assets  in  either  case,  and  is  bound  to  look  after  and  obtain  them, 
whether  in  the  .hands  of  his  predecessors,  their  representatives,  or 
that  of  others.  Thus  the  doubts  and  the  perplexity,  which  occa- 
sionally arose  in  the  minds  of  creditors,  legatees  or  distributees,  as 
to  the  persons  to  whom  they  were  to  resort,  in  order  to  obtain  satis- 
faction of  their  respective  claims,  have  been  completely  removed. 
The  plaintiff  below  in  this  case,  therefore,  ought  to  have  called 
upon  Matthias  S.  Richards,  the  administrator  de  bonis  non  of  the 
original  debtor,  John  Garber,  deceased,  for  payment  of  the  debt; 
and,  for  the  purpose  of  obtaining  it  if  necessary,  he  might  have 
ix. — 2  R 
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sued  out  a  writ  of  scire  facias  upon  the  judgment  of  revival,  ob- 
tained by  his  predecessor  in  office,  John  Sharman,  against  Richards 
as  administrator  de  bonis  non  of  Garber.  And  if  it  be  that  Mr 
Richards  has  not  attempted  to  obtain,  from  the  administrator  of 
Drenkle,  the  1518  dollars  and  59  cents,  assets  of  the  estate  of  Gar- 
ber, for  which  it  would  seem  that  the  estate  of  Drenkle  has  become 
liable,  he  had  better  lose  no  time  in  using  his  utmost  endeavours  to 
effect  it,  or  otherwise  it  may  not  avail  him  to  say  to  the  creditors  of 
the  estate  that  he  has  no  assets  wherewith  to  pay  them. 
Judgment  reversed. 


Seibert  against  Butz. 

An  action  for  a  legacy  being  a  substitute  for  a  bill  in  equity,  is  to  be  so  man- 
aged as  to  take  effect  without  hindrance  from  common-law  technicalities.  Hence, 
an  action  brought  in  the  name  of  executors,  for  the  use  of  a  legatee  against  a 
legatee,  to  recover  the  one  third  of  a  legacy  which  had  been  limited  over  upon  a 
contingency  to  three  legatees,  will  not  be  defeated  by  the  plea  of  a  former  reco- 
very by  the  same  executors  for  the  use  of  another  of  the  three  legatees. 

A  testator  bequeathed  legacies  to  his  three  daughters,  and  added,  "Should 
one  of  my  daughters  die  without  heirs  or  testament,  then  her  inheritance  shall 
lapse  in  equal  shares  to  my  yet  living  daughters,  or  to  the  heirs  of  their  body, 
in  equal  shares,  yet  that  it  may  not  be  misunderstood,  the  sister's  share  to  her 
children:"  Held,  that  the  contingency  was  not  too  remote  to  take  effect. 

ERROR  to  the  common  pleas  of  Berks  county. 

Peter  Butz  and  John  Butz,  for  the  use  of  Joseph  Delongand  Su- 
sanna his  wife,  late  Susanna  Butz,  against  Jacob  Seibert.  This 
was  an  action  of  assumpsit,  to  which  the  defendant  pleaded  non 
assumpsit  and  a  former  recovery. 

The  plaintiff  thus  set  out  his  case: 

"  Jacob  Seibert,  late  of  the  county  aforesaid,  yeoman,  was  attach- 
ed to  answer  John  Butz  and  Peter  Butz,  for  the  use  of  Joseph 
Delong  and  Susanna  his  wife,  late  Susanna  Butz,  of  a  plea  of 
trespass  on  the  case,  and  so  forth,  and  thereupon  the  said  John  and 
Peter,  by  John  S.  Gibbons  their  attorney,  complain,  That  whereas 
heretofore,  to  wit:  on  the  18th  day  of  February  1821,  Samuel 
Butz,  of  Long  Swamp  township,  in  the  county  aforesaid,  made 
and  executed  his  last  will  and  testament,  which  was  duly  approved, 
proved  and  insinuated  before  Peter  Aurand,  Esq.,  register  for  the 
probate  of  wills  and  granting  letters  of  administration  in  and  for 
the  said  county  of  Berks,  by  which  will  the  said  Samuel  Butz 
bequeathed,  inter  alia,  as  follows,  to  wit: 

" « This  above  described  money  of  my  two  sons,  Peter  Butz,  of 
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North  Whitehall,  Lehigh  county,  and  John  Butz,  of  Long  Swamp 
township,  Berks  county,  state  of  Pennsylvania,  altogether  shall 
come,  after  deducting  the  costs,  unto  my  four  daughters,  or  to  their 
heirs,  viz:  the  oldest,  Catharine,  intermarried  to  Jacob  Seibert;  the 
second,  Susan,  intermarried  to  Joseph  Belong;  the  third,  intermar- 
ried to  David  Weiser,  named  Esther;  the  fourth,  Maria,  intermarried 
to  Daniel  Folk.  All  the  above  mentioned,  and  what  will  be  found 
in  cash,  bonds,  and  notes,  and  all  that  what  shall  accrue  out  of  my 
personal  property  after  my  decease,  shall  be  divided  in  equal  shares, 
unto  my  four  daughters  or  their  heirs,  as  afterwards  shall  be  men- 
tioned. My  youngest  daughter  Maria  shall  have  before  her  full 
share  of  house  furniture,  now  defective,  until  she  has  as  much 
as  her  other  sisters.  It  is  written  down  what  each  received, 
and  likewise  what  she  (the  youngest)  has  received  already,  the  rest 
what  she  still  wants,  she  shall  first  have  before  it  goes  to  a  division. 
As  soon  as  she  has  her  full  share,  then  it  shall  as  follows  be  divided 
in  equal  shares.  My  three  oldest  daughters  or  her  husbands  hav- 
ing each  of  them  given  a  bond  unto  me,  but  no  interest  from  the 
commencement  to  the  delivery  of  the  bond  shall  be  charged  there- 
for. Each  of  these  bonds  amounts  to  the  sum  of  one  hundred  pounds, 
and  shall  be  charged  to  the  bequests  and  receipts  which  will  be 
found  from  each  of  the  three  oldest  daughters  or  her  husbands,  so 
that  each  of  the  three  oldest  daughters  two  hundred  and  fifty  pounds 
has  already  received  on  her  inheritance. 

"'All  what  is  left  after  my  decease  shall  be  divided  amongst  my 
four  daughters.  If  all  debts  or  costs  are  paid  thereout,  that  what 
is  received  in  money  for  bonds,  notes,  book  debts,  and  personal  pro- 
perty, shall,  as  before  mentioned,  come  all  to  my  four  daughters  in 
equal  shares.  But  all  that  what  they  or  her  husbands  have  already 
received,  for  which  receipts  or  bonds  shall  be  found,  and  also  like- 
wise what  my  youngest  daughter  Maria  shall  pay  for  her  land,  shall 
be  charged  to  her  inheritance.  My  four  daughters  shall  take  from 
my  empowered  executors  her  inheritance  in  bonds  and  notes  as  it 
is  outstanding  within  one  year  after  my  decease  divide  so  much  in 
equal  parts.  Should  after  this  division  some  be  lost,  the  one  shall 
lose  as  much  as  the  other,  with  this  condition,  that  each  of  them  as 
soon  as  she  has  the  bonds  has  to  provide  for  security,  say  to  try  to 
receive  it  or  be  careful  for  good  bail.  Should  one  of  my  daughters 
die  without  issue  or  will,  in  that  case  her  inheritance  shall  come  to 
my  others  daughters  then  living,  or  to  her  offspring,  in  equal  shares, 
but  to  prevent  misunderstanding,  the  share  of  the  sister  to  her  chil- 
dren. Further,  it  is  to  mention  that  if  rny  four  daughters  my  perso- 
nal property  of  house  furniture,  or  what  shall  be  left,  can  divide 
amongst  them,  or  amongst  themselves,  one  share  or  the  whole  by 
vendue  sale,  they  shall  have  full  power  for  the  same,  what  they 
cannot  divide  shall  be  sold  at  public  vendue.  When  my  hereinafter 
named  executors  shall  give  the  bonds  and  notes  unto  my  daughters 
or  their  heirs,  they  shall  give  complete  releases  unto  my  executors. 
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My  daughters  shall  have  no  right  to  inherit  until  they  have  given 
releases  unto  my  executors.' 

"And  the  said  John  and  Peter  aver  that  after  the  probate  of  the 
said  will  they  paid  to  the  said  Jacob  the  sum  of  10,000  dollars,  un- 
der and  pursuant  to  the  directions  of  the  said  will,  and  the  said 
plaintiffs  further  aver,  that  Catharine,  the  wife  of  the  defendant, 
died  on  the  5th  day  of  April  1832,  intestate,  and  without  issue. 

"  And  whereas,  also,  the  said  Jacob,  afterwards,  to  wit,  on  the 
5th  day  of  April  1832,  in  the  county  aforesaid,  was  indebted  to  the 
said  plaintiffs  in  the  further  sum  of  10,000  dollars,  lawful  money  of 
the  United  States,  for  so  much  money  by  the  said  Jacob  before  that 
time  had  and  received,  to  and  for  the  use  of  said  plaintiffs,  and  be- 
ing so  indebted,  he,  the  said  Jacob,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiffs,  to  pay  them  the  said 
last  mentioned  sum  of  nifmey,  when  he,  the  said  Jacob,  should  be 
thereunto  afterwards  requested. 

"  Nevertheless,  the  said  Jacob,  not  regarding  his  promises  and 
undertakings  as  aforesaid,  hath  not  as  yet  paid  the  said  several  sums 
of  money,  or  any  part  thereof,  to  the  said  plaintiffs,  although  often 
required  so  to  do,  but  the  said  Jacob  to  pay  them  the  same  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  re- 
fuse, to  the  damage  of  the  said  John  Butz  and  Peter  Butz  of  10,000 
dollars." 

The  plaintiffs  gave  in  evidence  the  last  will  of  Samuel  Butz,  de- 
ceased, dated  the  8th  day  of  February  1821,  proved  on  the  31st 
day  of  August  1831;  also  the  following  evidence: 

The  inventory  of  the  estate  of  said  testator,  filed  the  31st  day  of 
August  1821,  amounting  to  13,965  dollars  9  cents.  The  adminis- 
tration account  of  the  executors,  which  was  confirmed  the  9th  day 
of  August  1822,  amounting  to  10,412  dollars  13  cents,  credited  in 
account  as  paid  to  the  four  daughters  of  the  testator.  The  release 
of  the  daughters  and  their  husbands  to  the  executors,  dated  the  22d 
day  of  November  1822. 

It  has  been  admitted  that  Catharine,  one  of  the  daughters  of 
said  testator,  was  married  to  the  defendant.  That  she  died  without 
issue  and  intestate.  It  was  proved,  on  the  part  of  the  defendant,  that 
Maria,  one  of  the  testator's  daughters,  who  is  intermarried  with 
Daniel  Folk,  is  living.  That  Esther,  who  was  intermarried  with 
one  Weiser,  now  deceased,  is  also  living;  and  Susanna,  the  other 
daughter,  intermarried  with  Joseph  Delong.  These  three  daugh- 
ters are  still  in  full  life. 

The  defendant  gave  in  evidence  the  record  of  a  suit,  John  Butz 
and  Peter  Butz,  for  the  use  of  Daniel  Folk  and  Maria  his  wife 
against  Jacob  Seibert,  No.  43  of  November  term  1837,  and  the 
fieri  facias  issued  thereon.  This  suit  was  brought  to  recover  the 
third  part  of  the  same  sum  which  had  been  paid  to  Jacob  Seibert 
during  the  lifetime  of  his  wife  by  the  executors. 
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In  said  will  is  contained  the  following  clause: — "Should  one  of 
my  daughters  die  without  heirs  or  testament,  then  her  inheritance 
shall  lapse  in  equal  shares  to  my  yet  living  daughters,  or  to  the 
heirs  of  their  body  in  equal  shares;  yet,  that  it  may  not  be  misun- 
derstood, the  sister's  share  to  her  children."  The  defendant  received 
in  right  of  his  wife,  from  the  executors,  during  her  lifetime,  as  it 
would  appear,  upwards  of  3000  dollars. 

To  recover  one  third  of  this  sum,  Belong  and  wife  have  brought 
this  suit,  in  the  name  of  the  executors. 

The  court  below  thus  charged  the  jury: 

Banks,  president. — "  The  right  of  Delong  and  wife  to  the  one 
third  of  what  the  defendant  received  of  said  estate,  would  appear 
to  be  clearly  established  by  the  will.  To  recover  this  one  third  they 
have  the  right  to  use  the  name  of  the  executors.  Their  right  is 
derived  from  the  will,  and  the  executors  must  be  placed  on  the 
record  as  the  legal  party. 

"  To  this  action  the  defendant  has  interposed  the  plea  of  former 
recovery.  Mr  Gibbons,  who  was  counsel  in  the  case  which  is 
relied  on  to  support  this  plea,  has  stated  that  the  suit,  the  record  of 
which  has  been  given  in  evidence,  was  brought  to  recover  the  one 
third,  which  was  of  right  due  to  Folk  and  wife,  and  that  but  this 
one  third  was  recovered  in  said  action. 

"This  suit  was  brought  for  the  use  of  Folk  and  wife.  It  would 
not  have  been  proper  to  have  recovered  more  in  that  action  than 
what  defendants  had  received  for  their  use. 

"  I  do  not  see  why  Folk  and  wife  may  not  now  show  what  money 
was  sued  for  and  recovered  in  that  action;  and  further,  that  the 
money  which  the  defendant  recovered,  and  after  the  death  of  his 
wife  held  for  their  use,  was  not  sued  for — and  was  not,  and  could 
not  have  been  recovered  in  that  action. 

"  It  would  be  strange  indeed,  that,  because  Folk  and  wife  reco- 
vered what  was  due  them,  and  no  more,  this  should  preclude  the 
recovery  by  Delong  and  wife  of  what  was  due  them. 

"  Delong  and  wife  were  not  parties  to  the  first  suit,  the  money 
they  now  claim  was  not  included  in  it.  It  would  be  aggravated 
injustice  to  them  if  the  law  was  so,  that  that  judgment  forever 
barred  the  recovery  of  the  debt  in  this  action.  The  law  is  not  so." 

To  this  charge  defendants'  counsel  excepted. 

Errors  assigned: 

1.  The  court  erred  in  charging  the  jury  that  the  right  of  Delong 
and  wife  to  one  third  of  what  the  defendant  received  of  the  estate 
was  clearly  established  by  the  will. 

2.  That  the  court  erred  in  charging  the  jury  that  the  record  of 
the  suit  given  in  evidence  was  not  a  bar  to  plaintiff's  recovery. 

Smith,  for  plaintiff  in  error,  cited  2  Mk.  308;  6  Serg.  8?  Rawle 
461;  5  Watts  120;  6  Serg.  8?  Rawle  57;  4  Serg.  §•  Rawle  246;  9 

IX. — 2  R* 
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Serg.  8?  Raivle  429;  17  Serg.  $  Rawle  319;  2  Stra.  1259;  6  Watts 
96.  309;  15  Serg.  8f  Rawle  14.5;  5  Serg.  fy  Rawle  409. 

Gibbons,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — An  action  to  recover  a  legacy,  being  a  substitute 
for  a  bill  in  equity,  is  to  be  so  managed  as  to  take  effect  without 
hindrance  from  common  law  technicalities.  Jt  is  immaterial  to  the 
beneficial  plaintiff  who  was  neither  an  actual  nor  potential  party  to 
the  former  suit,  that  the  legal  plaintiffs  separately  recovered  another 
sister's  share  of  the  bequest  over;  and  the  only  question  deserving 
consideration  is,  whether  the  contingency  is  not  too  remote;  but 
there  is  one  circumstance  indicative  of  an  intention  which  shows 
very  clearly  that  it  is  not.  The  contingency  is  one  with  a  double 
aspect — death  without  issue  and  without  a  will — which  must  ne- 
cessarily have  happened,  if  at  all,  at  the  death  of  the  first  taker 
in  one  of  two  ways.  The  legacy  was  then  to  take  a  determinate 
direction  for  the  future,  either  by  the  will  of  the  father  or  the  will 
of  the  daughter.  The  daughter's  will  would  speak  at  her  death, 
and  the  contingency  of  dying  without  issue  was  evidently  so  closely 
coupled,  in  the  testator's  apprehension,  with  the  idea  of  her  dying 
with  or  without  one,  as  to  have  been  inseparable  from  it;  and  though 
there  may  be  an  indefinite  dying  without  issue,  there  can  be  no 
indefinite  dying  without  a  will.  The  legacy  was  to  go  to  the  sur- 
vivors if  the  dying  sister  made  no  will  and  had  no  children ;  but 
if  she  made  a  will,  or  perhaps  an  appointment  in  the  nature  of 
one,  it  was  to  go  to  her  appointee;  but  to  either,  necessarily,  at  her 
death.  There  is,  perhaps,  no  case  in  which  the  limitation  over  of 
personal  estate,  after  an  indefinite  dying  without  issue,  whether 
the  first  limitation  were  indefinite  or  expressly  for  life,  has,  ex  vi 
termini,  been  confined  to  a  dying  without  issue  at  the  time  of  the 
death;  but  the  courts  have  seized  with  avidity  on  any  circumstance, 
however  trivial,  denoting  an  intent  to  fix  the  contingency  at  that 
period.  Here  it  is  impossible  to  doubt  of  an  intent  to  give  the  dying 
sister's  share  over,  should  she  not  have  given  it  to  some  one  else; 
and  in  this  respect  the  case  is  much  stronger  than  Target  v.  Gaunt, 
1  P.  W.  432,  though  it  is  very  like  it,  in  which  a  testator  devised 
to  his  son  for  life,  and  no  longer,  and  after  his  decease  to  such  of 
the  son's  issue  as  the  son  should  by  will  appoint;  and  in  case  the 
son  should  die  without  issue,  then  over;  and  on  this  will  the  words 
were  interpreted  to  mean,  issue  living  at  the  son's  death,  because 
such  issue  was  intended  by  the  use  of  the  word  where  it  last  occur- 
red, as  the  son  might  have  appointed  the  term  to;  consequently, 
such  issue  was  meant  as  might  have  been  living  at  his  death.  Here 
the  intention  is,  to  say  the  least,  equally  clear;  and  the  jury  were 
properly  instructed  that  the  plaintiffs  were  entitled  to  recover. 

Judgment  affirmed. . 
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Weld  against  M'Clure. 

An  administrator  de  bonis  non,  with  the  will  annexed,  may  maintain  an  action 
against  a  dismissed  executor,  to  recover  from  him  the  balance  of  the  estate  re- 
maining in  his  hands. 

The  decree  of  a  court  directing  money  to  be  paid,  makes  it  a  debt,  for  which 
an  action  lies  at  common  law;  and,  though  enforceable  by  attachment,  that  is 
not  the  sole  remedy. 

ERROR  to  the  special  court  of  common  pleas  of  Clearfield 
county. 

John  Weld,  administrator  de  bonis  non,  with  the  will  annexed, 
of  John  Wigley,  deceased,  against  Wilson  M'Clure  and  Thomas 
M'Clure,  administrators  of  Thomas  M'Clure,  deceased.  This  was 
an  action  on  the  case  to  recover  from  the  defendant's  intestate  the 
balance  which  remained  in  his  hands  as  the  executor  of  John 
Wigley. 

The  plaintiff  gave  in  evidence  the  petition  of  Thomas  M'Clure, 
praying  to  be  permitted  to  resign  his  exeeutorship  of  the  estate  of 
John  Wigley,  and  the  order  of  the  court  accepting  his  resignation. 
On  the  same  day  auditors  were  appointed  to  settle  his  account,  who 
reported  a  balance  in  his  hands  of  628  dollars  11  cents.  Letters 
of  administration  subsequently  issued  to  the  plaintiff,  who  brought 
this  action. 

After  the  plaintiff  had  given  this  evidence,  trie  court  below  in- 
structed the  jury  that  the  orphans'  court  alone  had  jurisdiction  of 
the  cause  of  action,  and  this  in  the  common  pleas  could  not  be  main- 
tained, and  instructed  the  jury  to  find  for  the  defendants. 

Burnside,  for  plaintiff  in  error,  referred  to  the  several  acts  of 
assembly  on  the  subject. 

Blanchard,  for  defendant  in  error,  cited  3  Rawle  361. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  incapacity  under  which  an  administrator  de 
bonis  non  laboured,  previous  to  the  act  of  the  24th  of  February 
1834,  to  recover  the  assets  in  the  hands  of  the  representatives  of  a 
prior  executor  or  administrator  who  had  died,  arose  from  the  want 
of  title  to  the  property  of  the  decedent  not  remaining  in  specie. 
That  reason  does  not  apply  in  the  case  of  a  dismissed  executor  or 
administrator,  because  the  3d  section  of  the  act  of  the  4th  of  April 
1797,  expressly  gives  to  the  successor  the  administration  of  the  un- 
adtninistered  part  of  the  estate,  and  directs  that  the  dismissed  party 
surrender  up  the  residue  of  the  estate.  This  residue  comprehends 
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all  the  goods,  chattels,  property,  effects,  and  moneys  of  the  decedent 
remaining  in  his  hands.  There  is  no  reason  why  any  portion  of  the 
estate  should  longer  remain  in  the  hands  of  an  officer  whose  func- 
tions are  terminated,  and  who  has  become  a  stranger  in  respect  to 
the  estate,  without  capacity  to  administer  it  himself,  or  transmit  it  to 
others.  Here  there  was  a  balance  due  by  the  dismissed  executor, 
which  he  ought  to  have  paid  over  long  ago,  according  to  his  own 
petition,  when  he  was  permitted  to  relinquish  the  office;  and  it  was 
his  duty  to  do  so  instanter  on  being  dismissed,  that  being  the  ex- 
press accompaniment  annexed  by  the  act  of  assembly  to  the  privi- 
lege of  withdrawal  from  office.  Then,  if  the  administrator  de  bonis 
non  was  entitled  to  receive  that  balance,  and  the  executor  was 
directed  to  pay  it  over  to  him,  and  bound  to  do  so,  an  action  lies  to 
recover  it.  The  decree  of  a  court  directing  that  money  be  paid, 
makes  it  a  debt,  for  which  an  action  lies  at  common  law ;  and  though 
there  might  be  another  remedy  by  attachment,  yet  that  is  not  the 
sole  remedy,  and  in  some  cases  would  be  less  efficient  than  an 
action.  We  are  of  opinion  that  the  action  was  maintainable,  and 
that  the  judgment  must  be  reversed. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Seitzinger  against  Ridgway. 


One  verdict  and  judgment  in  an  action  of  ejectment  brought  to  compel  the 
specific  execution  of  articles  of  agreement  for  the  purchase  and  sale  of  land, 
is  conclusive  between  the  parties,  and  a  bar  to  any  subsequent  action;  this 
action  being  in  that  case  regarded  as  a  bill  in  equity,  and  not  as  a  possessory 
action  at  common  law. 

ERROR  to  the  common  pleas  of  Schuylkill  county. 

This  was  an  action  of  ejectment  by  Thomas  S.  Ridgway  against 
Jacob  W.  Seitzinger  and  others,  to  recover  the  possession  of  a  tract 
of  land  containing  ninety-nine  acres  and  eighty  perches,  which  the 
plaintiff  had  purchased  by  articles  of  agreement  from  Conrad  Keim, 
and  which  the  said  Keim  subsequently  sold  to  the  defendants.  This 
action  was  brought  to  enforce  a  specific  execution  of  the  following 
contract  between  Conrad  Keim  and  Thomas  S.  Ridgway: 

"For  a  valuable  consideration,  which  I  acknowledge  to  have 
received,  I  do  hereby  bind  myself,  my  heirs  and  assigns,  to  grant 
and  convey  to  Thomas  S.  Ridgway,  his  heirs  and  assigns,  in  a  good 
and  sufficient  title,  a  certain  tract  or  piece  of  land  whereon  George 
Kutz  now  resides,  containing,  agreeably  to  the  patent,  ninety-nine 
acres  eighty  perches,  more  or  less,  together  with  the  saw-mill,  dwell- 
ing, and  all  other  appurtenances  thereunto  belonging,  for  and  in 
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consideration  of  15  dollars  to  me  in  hand  paid  for  each  and  every 
acre,  at  the  delivery  of  the  title,  which  is  to  be  done  in  sixty  days 
from  this  date;  and  in  case  Thomas  S.  Ridgway  is  not  ready  with  the 
money  at  that  time,  then  in  that  case  the  said  Ridgway  doth  forfeit 
and  bind  himself  to  pay  to  Conrad  Keim  100  dollars.  In  witness 
whereof,  the  said  parties  have  hereunto  set  their  hands  and  seals 
the  18th  day  of  August  1828." 

It  appeared  in  evidence  that  in  1829  the  plaintiff  had  brought 
an  ejectment  upon  this  agreement,  to  enforce  a  specific  execution 
of  it,  and  the  cause  was  referred  to  arbitrators,  who  reported  in 
favour  of  the  defendant,  from  which  there  was  no  appeal;  and  in 
1830  he  brought  a  new  action  for  the  same  land,  for  the  same  pur- 
pose, in  which  a  verdict  and  judgment  was  rendered  against  him. 

On  the  trial  of  this  cause  the  defendants  below  took  the  ground 
that,  inasmuch  as  the  action  was  an  equitable  one,  to  enforce  per- 
formance of  an  agreement  for  the  purchase  and  sale  of  the  land, 
one  verdict  and  judgment  was  conclusive  of  the  right,  and 
therefore  the  plaintiff  was  now  barred  from  recovering:  but  the 
court  below  ruled  this  point  against  the  defendants,  and  a  verdict 
and  judgment  were  given  against  them.  This  point  was  twice 
argued  in  this  court,  and  was  the  only  one  in  the  cause  upon  which 
an  opinion  was  delivered. 

Hoffman  and  Greenough,  for  plaintiffs  in  error. 
Loeser  and  Mallery,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  ejectment  brought  by  Thomas 
S.  Ridgway,  the  defendant  in  error,  as  plaintiff  in  the  court  below, 
against  Jacob  W.  Seitzinger,  Samuel  P.  Wetherill,  Charles  Wethe- 
rill,  William  P.  Wetherill,  Rebecca  Gumbes,  and  Philip  Deal,  to 
recover  the  possession  of  a  lot  of  land  containing  ninety-nine  acres 
and  eighty  perches,which  he  claimed  under  an  agreement  made  with 
Conrad  Keim,  owner  at  the  time  of  the  land,  for  the  purchase  of  it. 
The  defendants  below  claimed  the  land  by  a  purchase  and  deed  of 
conveyance  from  Keim,  made  subsequently  to  the  agreement  under 
which  the  plaintiff  claimed.  The  agreement  between  Ridgway 
and  Keim  was  reduced  to  writing,  and  executed  by  each  under  his 
hand  and  seal.  It  was  purely  of  an  executory  character;  the  pur- 
chase-money was  to  be  paid  by  Ridgway  in  sixty  days  from  its 
date,  when  he  was  to  be  invested  by  Keim  with  the  legal  title  to 
the  land.  This  action,  after  a  tender  made  by  Ridgway,  as  was 
alleged,  of  the  purchase-money  to  Keim,  was  instituted  to  recover 
possession  of  the  land,  and  thus,  in  effect,  to  obtain  a  specific  per- 
formance of  the  contract  made  for  the  purchase  of  it.  On  the  trial 
of  the  cause  in  the  court  below,  a  bill  of  exceptions  was  taken  by 
the  defendant's  counsel  to  the  opinion  of  the  court,  rejecting  the 
answers  of  witnesses  to  interrogatories  propounded  by  them;  seve- 
ral questions  of  law  were  also  raised,  and  submitted  to  the  court 
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by  the  counsel  on  the  part  of  the  defendants,  in  order  that  they 
might  be  answered  by  the  court  for  the  instruction  and  direction 
of  the  jury.  Some  of  these  questions  were  answered  against  the 
defendants  below,  and  exceptions  taken  thereto  by  their  counsel; 
as  also  to  some  parts  of  the  charge  delivered  by  the  court  to  the 
jury.  The  exceptions  thus  taken  have  all  been  made  the  grounds 
of  errors  assigned  here.  It  is  thought  unnecessary,  however,  to 
notice  and  pass  an  opinion  upon  any  of  them,  except  the  answer  of 
the  court  in  the  negative  to  the  thirteenth  proposition,  submitted  by 
the  defendant's  counsel.  This  is  embraced  in  the  fifth  error.  And 
as  we  are  clearly  of  opinion  that  the  court  ought  to  have  given  an 
affirmative  answer  to  the  question  involved  in  it,  and  as  such  an- 
swer goes  to  show  that  the  plaintiff  below  can  not  maintain  this 
action,  it  is  therefore  rendered  unnecessary  to  decide  on  the  ques- 
tions raised  by  the  other  errors. 

Having  no  court  of  chancery  in  this  state,  and  it  being  conceived 
that  justice  could  not  be  administered  in  all  cases  without  recourse 
to  those  principles  which  have  been  adopted  and  maintained  in 
courts  of  equity  in  England,  with  a  view  to  mitigate  the  extreme 
rigour  of  the  common  law  in  some  instances,  and  again  in  others  to 
prevent  a  failure  of  justice,  our  courts  of  law,  with  a  like  view, 
adopted  in  similar  cases  the  principles  which  had  governed  courts 
of  equity  in  England,  so  far  as  it  was  found  practicable  through 
the  medium  of  common  law  forms  of  action  and  the  intervention 
of  a  jury  to  do  so.  Equitable  principles  have  thus  become,  and 
are  regarded  in  Pennsylvania  as  part  of  the  common  law  of  the 
state.  See  Pollard  v.  Shaffer,  1  Dall.  211,213,  214;  Wicoff  v.  Coxe, 
1  Yeates  358;  Doorone  v.  Kelly,  1  Dall.  144;  Wharlon  v.  Morris, 
1  Dall.  126:  Stansbury  v.  Marks,  4  Dall.  130;  Murray  v.  William- 
son, 3  Binn.  135;  Jordan  v.  Cooper,  3  Serg.  Sf  Rawle  578;  Ebert  v. 
Wood,  1  Binn.  217;  Minsker  v.  Morrison,  2  Yeates  346.  It  has 
also  been  held  that  courts  in  Pennsylvania  will  still  go  farther, 
when  the  common  law  forms  are  inadequate  to  reach  the  equity  of 
the  case,  and  permit  a  declaration  or  a  plea,  as  the  case  may  require, 
to  be  framed,  so  as  to  suit  the  circumstances  of  it.  Jordan  v.  Cooper, 
3  Serg.  Sf  Rawle  578.  And  accordingly,  in  some  instances  it  has 
been  done.  Pollard  v.  Shaffer,  1  Dall.  214;  Long  v.  Keppele,  1 
Binn.  579;  Murray  v.  Williamson,  3  Binn.  135.  So  the  courts  of 
Pennsylvania  have  adopted  the  chancery  principle  of  considering 
that  as  already  done  which  a  court  of  chancery  would  decree  to  be 
done;  and  upon  this  principle  have  allowed  the  vendee  of  land, 
under  an  executory  contract  in  writing  for  the  purchase  of  the  same, 
to  recover,  in  ejectment,  the  possession  of  it  from  the  vendor,  who 
was  bound,  according  to  the  tenor  of  his  agreement,  to  have  made 
a  deed  of  conveyance,  investing  the  vendee  with  the  legal  title 
thereto.  Hawn  v.  Norris,  4  Binn.  77;  Vincent  v.  Huff,  4  Serg.  <§* 
Rawle,  301;  Minsker  v.  Robinson,  2  Yeates  344;  Marlin  v.  Williuk, 
7  Serg.  Sf  Rawle  298,  299.  Thus  ejectment  has  been  substituted 
in  this  state  for  a  bill  in  chancery,  where  a  specific  performance  of 
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a  contract  for  the  sale  of  land  is  desired;  and  wherever  a  court  of 
chancery  would  entertain  a  bill  and  decree  a  specific  performance 
of  the  contract,  ejectment  may  be  maintained  here  for  the  same 
purpose.  Peebles  v.  Reading,  8  Serg.  8f  Eawle  484.  So,  where- 
ever  a  court  of  chancery  would  decree  the  execution  of  a  trust,  an 
ejectment  may  be  supported.  Ibid.  In  such  cases  the  jury  are  to 
ascertain  the  facts,  but  then  they  are  bound  to  receive  the  instruction 
of  the  court  as  to  the  equitable  principle  applicable  to  the  facts  of  the 
case,the  same  as  they  are  the  law  in  relation  to  the  same,and  to  decide 
accordingly.  Ibid.  Kuhn  v.  Nixon,  15  Serg.  $  Rawle  118.  Now, 
since  it  appears  that  the  ejectment  in  the  case  before  us  was  brought 
by  the  vendee  against  the  assignees  of  the  vendor,  who,  as  is  alleged, 
had  notice,  at  the  time  they  bought,  of  the  plaintiff's  claim  to  the 
land,  under  his  contract  for  the  purchase  of  it,  to  compel,  in  effect, 
a  specific  performance  of  the  contract  in  his  favour;  and  that  he 
brought  at  previous  and  different  times  two  other  ejectments  for 
the  like  purpose,  the  first  of  which  was  determined  against  him 
by  arbitrators,  under  the  compulsory  arbitration  law,  and  the 
second  decided  also  against  him  upon  trial  by  the  verdict  of  a  jury 
and  judgment  of  the  court  rendered  thereon,  the  question  arises, 
whether  he  ought  not  to  be  barred  and  concluded  by  either  of  these 
decisions  from  maintaining  this  action,  in  the  same  manner  as  he 
would  have  been  by  a  decree  of  a  court  of  chancery  had  against 
him,  in  case  we  had  such  court,  and  he  had  filed  his  bill  therein  for 
a  specific  performance,  and  after  a  full  and  final  hearing  his  bill 
had  been  dismissed.  Though  it  may  be  in  the  discretion  of  a  court 
of  chancery  to  decree  a  performance  in  specie  or  not,  according  to 
the  circumstances  of  the  case  as  they  shall  be  made  to  appear, 
Ch.  Cas.  42,  yet  after  the  discretion  of  the  court  has  been  exercised, 
and  a  final  decree  made,  either  dismissing  the  bill,  or  carrying  the 
contract  into  execution  specifically,  it  becomes,  as  in  every  other 
case,  binding  upon  all  the  parties,  and  their  privies  afterwards. 
Com.  Dig.  tit.  Decree  (Y.  2);  and  no  new  or  second  original  bill 
can  be  filed  again  for  the  same  cause,  so  as  to  affect  or  alter  the 
decree  on  the  first  bill,  unless  when  obtained  by  fraud.  Chancellor 
Kent,  in  speaking  of  this  point  in  Gelston  v.  Cod  wise,  1  Johns.  Ch. 
Rep.  195,  196,  declares,  "it  is  well  settled,  that  a  decree  can  never 
be  impeached  by  an  original  bill;  it  can  only  be  questioned  by  a 
bill  of  review.  If  a  decree  could  be  altered,  or  varied  by  an  ori- 
ginal bill,  a  cause,  as  it  has  been  frequently  observed,  would  never 
be  at  rest,  and  there  would  be  confusion  and  inconsistency  in  the 
decrees  of  the  court;"  and  for  this  he  cites  Read  v.  Hambey,  1  Ch. 
Cas.  44;  Taylor  v.  Sharp,  3  P.  Wms.  371;  Wortley  v.  Birkhead, 
3  Atk.  809;  2  Ves.  571;  Shepherd  v.  Tilley,  2  Mk.  348.  A  bill  of 
review  in  a  court  of  chancery  may  be  considered  in  the  nature  of 
a  writ  of  error  in  the  courts  of  common  law,  by  means  whereof 
the  decree  of  the  former  may  be  reversed  or  changed,  in  like  man- 
ner as  the  judgment  of  the  latter  may  upon  a  writ  of  error.  So 


500  SUPREME  COURT  [Harrisburg 

[Seitzioger  v.  Ridgway.] 

a  decree  of  a  court  of  chancery  may  be  revised,  upon  an  appeal  to 
a  higher  court  of  chancery  powers,  having  appellate  jurisdiction; 
but  until  reversed,  either  upon  a  rehearing  granted  or  bill  of  review 
allowed,  according  to  the  rules  of  the  court,  or  upon  an  appeal 
taken,  it  must  remain  in  full  force  and  conclusively  binding  upon 
the  parties.  It  would  seem  then,  that  if  there  had  been  a  court  of 
chancery  in  this  state,  and  the  vendee,  the  plaintiff  below,  had  filed 
his  bill  therein  for  a  specific  performance  of  the  contract,  when  he 
brought  his  first  ejectment  for  that  purpose,  and  upon  a  final  hear- 
ing on  his  bill  the  cause  had  been  decided  against  him,  he  would 
have  been  concluded  from  filing  another  original  bill  for  the  same 
cause.  But  having  no  court  of  chancery,  and  ejectment  being  the 
form  of  action  which  was  resorted  to  here  by  the  vendee,  from  ne- 
cessity, for  the  purpose  of  procuring  a  specific  performance  of  the 
contract  against  the  assignees  of  the  vendor,  and  the  cause  having 
been  decided  against  him,  why  should  not  the  judgment  rendered 
therein,  upon  a  full  investigation  and  trial  of  the  matter,  whether 
by  a  tribunal  composed  of  arbitrators  or  of  a  court  and  jury,  either 
being  competent  and  having  jurisdiction  thereof,  be  conclusive,  and 
put  an  end  to  all  further  litigation,  on  account  of  the  same  matter, 
between  the  parties.  The  action  of  ejectment  in  such  case  cannot, 
with  strict  propriety,  be  regarded  as  founded  upon  the  same  basis, 
or  brought  with  the  same  view  as  at  common  law.  At  common 
law  it  is  founded  upon  either  an  actual  or  supposed  tort  or  tres- 
pass, committed  by  the  defendant  in  expelling  the  plaintiff'  from  his 
possession  of  the  land,  and  being  grounded  upon  a  violation  of  the 
right  of  possession  merely,  has  therefore  ever  been  regarded  as  a 
possessoiy  action.  But  the  ejectment  in  the  case  under  considera- 
tion, has  for  its  basis  the  violation  of  a  contract  made  by  the  plain- 
tiff below  with  the  assignor  of  the  defendants  for  the  purchase  of 
the  land,  and  is  brought  to  obtain  the  possession  in  fulfilment  of  a 
personal  obligation  arising  therefrom.  So  it  is  occasionally  brought 
by  the  vendor  against  the  vendee,  for  the  purpose  of  enforcing  the 
performance  of  a  mere  personal  obligation  to  pay  the  purchase- 
money  arising  from  the  contract,  where  the  vendee  has  been  put 
into  the  possession  under  the  contract,  without  his  having  paid  it; 
or  otherwise,  upon  his  failure  to  pay,  of  compelling  him  to  give  up 
the  possession  again  to  the  vendor.  Where,  however,  the  vendee 
has  not  received  or  taken  the  possession  of  the  land,  and  the  ven- 
dor is  desirous  to  have  the  contract  fulfilled,  he  has  no  means  of 
enforcing  a  specific  performance  of  it  by  the  vendee,  except  by  a 
personal  action  against  him  for  a  breach  of  it,  in  not  having  paid 
the  purchase-money  according  to  the  tenor  and  effect  of  it.  Then 
suppose  that  he  brings  such  action,  and  upon  the  trial  thereof  a  ver- 
dict and  judgment  is  rendered  against  him  in  favour  of  the  vendee, 
or  that  he  only  recovers  nominal  damages,  it  will  not  be  pretended, 
I  apprehend,  that  he  could  institute  and  maintain  a  second  action 
thereafter,  of  any  kind,  for  the  same  cause.  But  if  the  vendee, 
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after  failing  in  his  first  ejectment,  is  permitted  to  maintain  and  recover 
subsequently,  in  a  second  ejectment,  brought  for  the  same  purpose  as 
the  first,  it  is  clear  that  he  has  what  may  be  considered  a  great  ad- 
vantage over  the  vendor,  in  having  at  least  two  chances  allowed  to 
him  to  obtain  a  performance  of  the  contract  in  his  favour,  instead 
of  one,  which  is  all  that  the  vendor  can  have  in  such  case.  Hence 
it  is  plain,  that  if  this  doctrine  were  to  prevail,  though  the  obliga- 
tions growing  out  of  the  contract  are  mutual  and  reciprocal,  the 
remedies  of  the  parties  respectively  for  a  breach  thereof  would  not 
be  so.  But  it  would  seem  to  be  just  as  well,  and  as  equitable,  that 
the  vendee  should  be  restricted  and  confined  to  one  action,  the  same 
as  the  vendor,  so  that  in  this  respect  they  shall  be  placed  upon  an 
equal  footing,  and  their  chances  of  success  be  the  same.  Unless 
there  be  some  positive  enactment  of  the  legislature  on  the  subject, 
directing  it  otherwise,  no  sufficient  reason,  as  it  appears,  has  been 
offered  why  the  rule  in  regard  to  both  should  not  be  alike.  It  must 
be  borne  in  mind  here,  that  the  purpose  for  which  this  ejectment 
was  brougty,  is  not  such  as  it  could  have  been  maintained  for  at 
common  law.  It  is  used,  in  this  case,  purely  from  necessity,  as  a 
substitute  for  a  bill  in  equity,  to  obtain,  in  effect,  a  specific  perform- 
ance of  the  contract  which  the  plaintiff  below  made  for  the  pur- 
chase of  the  land,  by  having  the  actual  possession  of  it  transferred  v 
from  the  assignees  of  the  vendor,  by  means  of  a  recovery.  But 
being  a  substitute  merely  for  a  bill  in  equity,  why  should  not  a 
judgment  rendered  upon  a  trial  had  therein,  be  as  final  and  conclu- 
sive as  a  final  decree  of  a  court  of  equity  pronounced  upon  a  bill 
for  a  specific  performance?  It  has  been  argued  that  every  action 
of  ejectment,  even  when  used  as  a  substitute  for  a  bill  in  equity,  to 
obtain  a  specific  performance  of  a  contract  for  the  sale  of  land,  by 
the  vendee  against  the  vendor  or  his  assigns,  necessarily  involves 
m  it  the  plaintiff's  right  to  the  land,  or  title  under  which  he  claims 
to  be  put  into  the  possession  of  it;  and  that  the  right  of  property  in 
land  being  of  a  much  more  permanent  and  valuable  nature  than 
property  in  those  things  which  are  not  only  fluctuating,  but  of  a 
perishable  nature,  and  the  title  to  it  oftentimes  attended  with  great 
difficulty  and  complexity,  and  has  therefore  been  considered  a  mat- 
ter of  too  much  importance  and  difficulty  to  be  settled  finally  with- 
out at  least  two  concurring  verdicts  and  judgments  thereon,  in  two 
successive  actions  for  that  purpose.  This  argument,  however, 
seems  to  be  founded  upon  a  misapprehension  of  the  reason,  why 
at  common  law,  actions  of  ejectment  might  be  brought  without 
limitation  as  to  number,  by  the  same  plaintiff  against  the  same  de- 
fendant, for  the  same  land.  For  in  England,  from  which  we  at 
first  derived  this  action,  adopting  the  same  form  and  course  of  pro- 
ceeding that  was  observed  and  pursued  there,  it  was  only  used  by 
the  plaintiff  to  establish  simply  his  right  to  the  possession  of  the 
land,  and  to  recover  the  same;  it  was  considered  as  founded  upon 
a  trespass, committed  by  the  defendant,  in  having  unlawfully  expel- 
ix. — 2  s 
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led  the  plaintiff  from  his  possession,  and  was  never  brought,  and 
indeed  could  not  have  been  maintained,  where  the  plaintiff,  though 
invested  with  the  right  of  property  in  the  land,  so  as  to  have  reco- 
vered in  a  writ  of  right,  yet  had  not  the  right  of  possession.  His 
right  of  possession  was,  in  general,  claimed  to  be  derived  from  a 
lease  of  the  land  made  to  him  by  the  proprietor  for  a  terra  of  years. 
Now  it  is  very  apparent  that  the  right  of  property,  consisting  of  a 
fee  simple  in  land,  is  of  infinitely  more  value  and  importance,  and 
the  title  thereto  generally  much  more  intricate,  than  the  right  or  title 
to  the  possession  of  it  can  be  under  a  lease  for  a  term  of  a  few 
years,  perhaps  not  more  than  five  or  six.  Yet  in  a  writ  of  right, 
which  was  the  only  action,  that  the  party  having  the  right  of  pro- 
perty, unaccompanied  by  the  right  to  the  possession,  could  bring 
in  order  to  establish  his  right  to  the  land,  and  recover  possession 
thereof,  the  judgment  rendered  therein  by  the  court,  upon  an  inves- 
tigation of  the  plaintiff's  claim  to  the  right  of  property  in  the  land, 
was  final,  and  concluded  the  parties  from  all  further  litigation  on 
the  subject.  No  second  action,  of  the  same  kind,  could  be  main- 
tained afterwards  by  either  party,  in  opposition  to  the  judgment 
rendered  in  the  first.  The  true  reason,  however,  as  I  take  it,  why 
the  law  was  different  in  cases  of  ejectment,  was,  because  the  right 
to  the  bare  possession  of  land  was  liable  to  frequent  changes,  by 
being  passed  from  one  person  to  another,  so  that  although  the 
same  man,  when  he  commenced  his  first  action  of  ejectment,  might 
have  no  right  to  possession,  and  therefore  fail  to  recover,  yet  he 
might  acquire  it  shortly  thereafter,  and  thus  entitle  himself  to  main- 
tain the  second  action.  And  so  it  was  that  the  claim  to  the  pos- 
session of  the  land  in  every  subsequent  action  of  ejectment  was, 
in  contemplation  of  law  at  least,  founded  upon  a  right  alleged  to 
have  been  acquired  under  a  new  and  different  lease  from  that  set 
forth  in  any  preceding  action;  and,  consequently,  the  judgment 
rendered  in  a  prior  ejectment  could  be  no  bar  to  a  recovery  in  one 
brought  subsequently  upon  a  different  right.  This  fiction,  however, 
in  form  of  the  plaintiff's  claiming  in  ejectment  his  right  to  the  pos- 
session, under  a  lease  from  the  owner  of  the  land,  for  a  term  of 
years,  has  been  done  away  with  in  Pennsylvania  by  an  act  of  the 
legislature,  passed  in  1806;  and  the  form  of  a  writ  to  be  used  in 
future,  is  thereby  prescribed,  resembling,  in  some  degree,  a  writ  of 
right.  Still,  however,  it  was  generally  thought  that  the  right  to 
bring  and  maintain  a  second  or  third,  &c.  action  of  ejectment,  in 
those  cases  where  it  might  have  been  previously  maintained  at 
common  law  by  the  same  plaintiff  for  the  same  land  against  the 
same  defendant,  upon  the  same  title,  set  up  in  the  preceding  action 
or  actions,  was  not  taken  away  by  the  change  of  proceeding  di- 
rected by  the  act.  But  in  the  following  year  a  supplementary 
act  was  passed,  removing  some  doubts  and  difficulties  which  had 
arisen  in  regard  to  the  meaning  of  the  first  act,  and  declaring  also 
that  "  where  two  verdicts  shall,  in  any  writ  of  ejectment  between 
the  same  parties,  be  given  in  succession  for  the  plaintiff  or  defend- 
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ant,  and  judgment  be  rendered  thereon,  no  new  ejectment  shall 
be  brought;  but  when  there  may  be  verdict  against  verdict  between 
the  same  parties,  and  judgment  thereon,  a  third  ejectment  in  such 
case,  and  verdict  and  judgment  thereon,  shall  be  final  and  conclu- 
sive, and  bar  the  right."  Under  this  provision  of  the  supplemen- 
tary act  of  1807,  it  has  been  contended,  and  indeed  insisted  on, 
that  nothing  short  of  two  previous  concurring  verdicts,  and  judg- 
ments thereon,  against  the  plaintiff  below,  can  form  a  bar  to  his 
recovery  in  this  third  action.  It  is  very  obvious,  however,  that 
the  legislature  did  not  intend,  by  this  provision,  to  extend  the  right 
of  bringing  and  maintaining  actions  of  ejectment  for  the  same  lands 
under  the  same  titles  or  claims;  but,  on  the  contrary,  to  reduce 
and  restrict  the  right,  in  this  respect,  and  not  to  enlarge  it.  So  that, 
if  the  plaintiff  below,  in  this  case,  would  have  been  bound,  before 
the  act  of  1S07,  by  the  decisions  and  judgments  given  against  him, 
in  the  previous  actions  of  ejectment,  it  would  seem  to  follow  as  a 
fair  conclusion,  that  he  must  be  so  now,  notwithstanding  the  pro- 
vision of  the  act  of  1807.  It  does  not  appear  that  the  question 
made  here  was  ever  raised  and  passed  on  judicially  before  that  act 
came  into  operation;  nor  does  it  appear  to  have  been  so  since. 
There  may,  perhaps,  be  one  or  two  casual  dicta  tending  to  favour 
the  doctrine  of  the  counsel  for  the  defendant  in  error,  but  they  were 
made  when  the  question  was  not  before  the  court,  and,  therefore, 
most  likely  without  much,  if  any,  previous  consideration.  At  least 
they  can  have  no  weight,  if  found,  upon  deliberate  consideration, 
after  a  full  and  careful  examination  of  the  subject,  to  be  contrary 
not  only  to  the  interests  of  the  public  at  large,  by  keeping  up  an 
endless  scene  of  litigation,  without  promoting  justice  in  the  slight- 
est degree  between  the  parties  litigant,  but  contrary  likewise  to 
the  well  established  rule  which  makes  one  judgment,  in  a  suit 
brought  in  a  court  of  chancery,  for  the  purpose  of  obtaining  a  spe- 
cific performance  of  a  contract  made  for  the  sale  of  land,  final  and 
conclusive  between  the  same  parties  and  those  claiming  under  them. 
To  permit  a  second  or  third  action  of  ejectment  to  be  maintained 
in  such  case,  for  the  purpose  of  settling  the  matter  in  controversy 
between  the  parties,  would  tend,  in  some  instances,  to  produce  a 
state  of  confusion,  arising  from  the  discrepancy  that  there  might  be 
in  the  different  verdicts  and  judgments  thereon,  that  would  unset- 
tle and  render  the  respective  rights  of  the  parties  still  more  uncer- 
tain, if  possible,  than  before  the  commencement  of  the  first  action. 
For  instance,  a  vendee,  who  claims  that  he  has  paid  the  whole  of 
the  purchase-money  to  the  vendor,  brings  his  action  of  ejectment  to 
recover  the  possession  of  the  land,  and  the  jury  find  specially  that 
he  has  only  paid  a  part  of  the  purchase-money,  stating,  also,  that 
a  balance  of  a  certain  amount  still  remains  unpaid,  and  that  upon 
his  paying  this  amount  into  court,  with  the  costs  of  the  action, 
forthwith,  they  find  for  him;  otherwise,  they  find  for  the  defendant. 
But  the  plaintiff  being  dissatisfied  with  the  verdict,  declines  paying 
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the  money  required  by  the  verdict  of  the  jury,  brings  a  second 
action  of  ejectment,  wherein  the  jury  find  specially  as  the  jury  did 
in  the  first  action,  making  the  balance,  however,  remaining  still 
unpaid,  considerably  less.  The  finding  of  the  jury,  however,  not 
being  alike  in  this  particular  in  both  actions,  and  the  plaintiff  not 
being  content  with  the  amount  of  money  found  to  be  due  from  him 
in  either  case,  institutes  a  third  action,  in  which  the  jury  find  that 
he  paid  the  whole  of  the  purchase-money  before  the  commence- 
ment of  the  first  action,  and  therefore  give  a  general  verdict  in  his 
favour,  with  six  cents  damages  and  six  cents  costs.  Now  what  is 
to  be  done  under  such  discrepancy  in  the  finding  of  the  several 
juries?  Shall  the  plaintiff,  according  to  the  finding  of  the  last  jury 
and  judgment  thereon  by  the  court,  take  possession  of  the  land  and 
hold  it  for  ever?  Or  may  the  defendant  therein,  after  being  turned 
out  of  the  possession,  turn  round  and  bring  his  action  of  ejectment, 
and  have  the  same  matter  investigated  and  tried  again,  with  a  view 
to  compel  the  payment  of  a  portion  of  the  purchase-money  which 
he  claims  as  still  unpaid;  because  a  vendor  may  maintain  ejectment 
where  the  vendee  is  in  possession,  and  the  whole  or  any  part  of  the 
purchase-money  has  become  payable  and  remains  unpaid,for  the  pur- 
pose of  compelling  the  payment  of  it.  Michell  v.  De  Roche,  1  Yeates 
12;  Martin  v.  Willink,  7  Serg.  fy  Rawle  297.  If  the  judgment  in  the 
first  action  is  not  to  be  regarded  as  conclusive  between  the  parties, 
there  is  no  reason  why  the  second  or  third  should,  nor  yet  why  any 
two  should,  because  no  two  of  them  agree.  But  suppose  the  vendor 
is  permitted  to  have  the  matter  in  dispute  fully  examined  and  tried 
again  in  his  action,  and  the  jury  find  a  much  larger  balance  of  the 
purchase  money  to  be  still  owing  to  him  by  the  vendee  than  either  of 
the  juries  found  in  the  first  two  actions.  Would  not  confusion  thus 
become  more  confotmded?  And  what,  perhaps,  would  still  be  more 
alarming,  the  course  of  litigation  between  the  parties  become  inter- 
minable and  endless.  Again,  take  the  case  of  a  vendor,  who  has 
let  the  vendee  into  possession  of  the  land  under  the  contract,  upon 
receiving  part  of  the  purchase-money,  and  afterwards,  upon  a  dis- 
pute arising  between  them  as  to  the  amount  of  the  balance  that 
remains  unpaid,  the  vendor  institutes  an  ejectment  against  the  ven- 
dee, and  upon  trial  thereof  the  jury  give  a  verdict  for  the  plaintiff, 
to  be  released  upon  the  defendant's  paying  a  certain  sf  in  of  money 
as  the  balance  of  the  purchase-money,  together  with  the  costs  of 
the  action;  but  the  defendant,  conceiving  the  sum  to  be  more  than 
he  really  owes,  refuses  payment  of  the  money,  and  suffers  himself 
to  be  turned  out  of  the  possession  by  the  plaintiff;  can  he  then, 
after  tendering  a  less  sum  to  the  vendor,  who  refuses  to  receive  it, 
bring  his  action  of  ejectment,  and  have  it  left  to  the  jury  again  as 
an  open  question  of  fact,  to  be  decided  by  them,  which  of  the  two 
sums  is  the  correct  balance  due?  If  so,  when  and  how  is  the  con- 
troversy to  be  ended,  if  it  should  happen  that  no  two  juries  could 
agree  precisely  on  the  same  sum  as  the  balance  still  due.  In  these 
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cases  it  is  perfectly  evident,  that  the  question  in  dispute  is  not  who 
or  which  of  the  parties  has  the  title  to  the  land,  as  in  cases  of  eject- 
ment at  common  law,  but  whether  the  contract  for  the  purchase  of 
it  has  been  fulfilled  by  the  vendee,  or  whether  he  is  entitled  upon 
principles  of  equity,  according  to  the  tenor  of  the  contract,  to  have 
a  fulfilment  or  specific  performance  of  it  by  the  vendor.  So  that 
there  is  really  no  greater  reason  for  allowing  a  second  action  of  eject- 
ment to  be  sustained  in  such  case,  than  there  would  be  for  permit- 
ting a  second  action  of  covenant  to  be  maintained  for  a  breach  of 
the  same  covenants  in  the  agreement. 

But  this  subject  may  be  still  further  illustrated.  It  has  been  said 
that  ejectment  will  lie  in  this  state  to  enforce  the  payment  of  money 
charged  upon  land,  and  that  such  actions  have  been  resorted  to  and 
maintained  for  that  purpose,  where  no  other  remedy  could  be  had. 
Galbraith  v.  Fenton,  3  Serg.  $  Rawle  361;  Gause  v.  Wiley,  4  Serg. 
&f  Rawle  528.  Now  suppose  an  ejectment  is  instituted,  with  a  view 
to  compel  the  payment  of  money  charged  upon  the  land,  for  which 
the  action  is  brought,  that  the  defendant  alleges  it  has  been  paid, 
and  upon  trial,  the  payment  of  the  money  being  the  point  in  issue, 
the  jury  in  effect  find  that  it  has  been  paid,  by  finding  a  general 
verdict  for  the  defendant,  upon  which  the  court  render  judgment; 
or  suppose  the  jury  find  a  verdict  in  favour  of  the  plaintiff,  to  be 
released  upon  the  payment  of  a  certain  sum  of  money  by  the  de- 
fendant, whereon  the  court  give  judgment;  can  either  party,  I 
would  ask,  after  the  result  of  the  action,  thus,  in  either  way,  main- 
tain a  second  ejectment  for  the  purpose  of  trying  the  same  question 
over  again?  It  must  strike  the  legal  mind,  I  think,  as  being  singu- 
larly anomalous  if  he  could.  So  ejectment  may  be  supported  by 
a  mortgagee,  to  recover  or  compel  the  payment  of  money  which 
has  become  payable  under  the  mortgage,  and  remains  unpaid.  Smith 
v.  Buchannan,  1  Yeates  13.  But  has  it  ever  been  imagined  by  any 
one,  that  the  mortgagee,  after  bringing  such  action,  and  a  verdict 
of  a  jury,  and  judgment  of  the  court  thereon  had  against  him,  on 
the  ground  that  they  believed  the  money  claimed  was  all  paid,  could 
sustain  a  second  action  for  the  same  claim?  I  am  inclined  to  believe 
that  it  never  has;  and  certainly  if  it  be  that  it  has,  it  seems  impos- 
sible that  it  could  be  sustained  either  upon  reason  or  any  analogous 
principle  of  fcither  law  or  equity.  The  purpose  and  object  sought 
to  be  obtained  in  bringing  actions  of  ejectment  in  all  such  cases,  as 
well  as  the  grounds  and  principles  upon  which  they  are  supported, 
are  certainly  different  from  those  which  prevail  and  govern  in  actions 
of  ejectment  at  common  law.  And  hence  the  act  of  assembly  of 
1807  could  never  have  been  intended  by  the  legislature  to  have  any 
application  to  actions  of  ejectment,  when  brought,  either  to  compel 
the  payment  of  money,  or  a  specific  performance  of  a  contract  for 
the  purchase  of  land.  It  has  been  objected,  however,  that  it  does 
not  appear  upon  the  record  of  this  case,  for  what  purpose  the  pre- 
vious actions  of  ejectment ,  the  records  of  which  were  given  in  evi- 
ix. — 2  s* 
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dence  on  the  trial,  were  brought  by  Ridgway,  the  plaintiff  below. 
It  appears,  however,  very  clearly  that  they  were  decided  against  him ; 
and  by  the  charge  of  the  court  to  the  jury,  which  is  sufficient  to  show 
that  they  were  instituted,  or  at  least  that  the  first  was,  for  the  same 
purpose  with  the  present  action.  For  the  president  judge,  in  the 
last  paragraph  of  the  charge,  says,  "  He  (meaning  the  plaintiff) 
brought  suit  about  eight  or  nine  months  after  the  time  specified  in 
the  contract  for  its  execution."  It  is  certain  that  the  suit  here  spo- 
ken of  is  not  the  present  one,  for  it  was  not  commenced  until  five 
years  after  that  time.  But  the  first  action  of  ejectment,  brought 
by  Ridgway,  was  instituted  by  him  between  eight  and  nine  months 
afterwards,  as  the  president  judge  says.  And  the  judge  noticed 
it  to  the  jury,  in  the  manner  recited  above,  for  the  purpose  of  re- 
pelling, as  it  would  seem,  the  charge  of  negligence  brought  against 
the  plaintiff  below,  in  not  having  commenced  and  prosecuted  his 
claim  by  suit  earlier;  thus  showing  clearly  that  the  first  ejectment 
tried  and  decided  by  arbitrators  against  the  plaintiff,  was  brought 
for  the  same  purpose  as  the  present;  and  no  doubt  the  second  eject- 
ment was  brought  also  to  enforce  the  same  claim;  but  even  if  it 
were  not,  it  would  make  no  difference,  because  the  determination 
of  the  first  against  the  plaintiff  below  is  sufficient  to  bar  the  present 
action.  We,  therefore,  think  that  the  court  below  ought  to  have 
answered  the  thirteenth  proposition,  submitted  by  the  counsel  for 
the  defendant  below,  in  the  affirmative  instead  of  the  negative. 

HUSTON,  J. — I  have  no  doubt  that,  in  many  cases,  it  can  do  no 
good  to  write  and  publish  an  opinion  differing  from  the  majority  of 
the  court;  but  there  are  cases  in  which  it  is  proper  to  do  so;  cases 
on  constitutional  questions,  and  sometimes  on  the  effects  of  acts  of 
assembly,  would  seem  to  be  among  those  in  which  it  may  be  pro- 
per that  a  judge  should  make  known  his  opinion. 

The  action  of  ejectment,  though  one  of  the  most  common  in  use, 
is  yet  spoken  of  very  loosely,  both  in  and  out  of  court.  In  1806 
the  form  of  the  action  was  changed,  but  it  was  soon  decided  that 
it  was  changed  only  in  form:  that  in  substance  it  was  the  same, 
and  generally  as  much  under  the  power  of  the  court,  to  be  modi- 
fied, so  as  to  answer  the  ends  of  justice,  as  the  old  form  was.  1 
Serg.  Sf  Raiule  311.  In  1807  some  alterations  were  rtjade.  Before 
this  act  several  ejectments  might  be  brought  in  succession  between 
the  same  parties  for  the  same  land.  By  the  fourth  section  it  is  pro- 
vided, "  when  two  verdicts  shall,  in  any  writ  of  ejectment  between 
the  same  parties,  be  given  in  succession  for  the  plaintiff  or  defend- 
ant, and  judgment  be  rendered  thereon,  no  new  ejectment  shall 
be  brought;  but  where  there  may  be  verdict  against  verdict  between 
the  same  parties,  and  judgment  thereon,  a  third  ejectment  in  such 
case,  and  verdict  and  judgment  thereon,  shall  be  final  and  conclu- 
sive, and  bar  the  right." 

The  phrase,  an  equitable  ejectment,  is  in  common  use,  but  is 
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used  very  vaguely.  Wherever  the  title  of  the  plaintiff  or  defend- 
ant is  such  that  in  England  it  would  not  avail  in  a  court  of  law, 
and  yet  might  be  available  in  a  court  of  chancery,  it  may  be 
called  an  equitable  ejectment.  Greatly  more  than  half  our  eject- 
ments are  of  this  description.  If  brought  in  chancery,  or  rather  if 
redress  was  sought  in  chancery,  one  hearing  and  decree  would  be 
conclusive;  if  thus  we  establish  that  wherever  in  chancery  one  de- 
cree would  end  tho  dispute,  in  such  cases  one  trial  in  ejectment 
shall  be  conclusive,  we  shall  render  the  act  of  1807  nearly  useless. 

,The  ejectment  to  obtain  possession  on  articles  of  agreement  on 
payment  or  tender  of  purchase-money,  or  for  vendor  to  recover 
possession,  because  the  price  was  not  paid,  and  the  proofs  which 
might  be  adduced  on  either  side  in  such  cases,  was  as  usual  in  prac- 
tice in  and  long  before  1807  as  it  is  now,  and  was  as  well  understood 
by  courts  and  lawyers  as  it  is  now;  but  until  very  lately  this  objec- 
tion was  unknown  in  the  profession  and  in  court.  We  find  such 
cases  in  the  first  and  second  volumes  of  Dallas's  Reports.  In 
Yeates's  Reports,  from  the  beginning.  In  Billington  v  Welsh,  2 
JBinn.  184,  Tilghman,  C.  J.  says  tho  party  may  have  another  trial. 
Youst  v.  Martin,  3  Serg,  fy  Rawle,  423,  was  an  ejectment  by  a  ven- 
dee on  articles,  who  had  been  evicted.  It  would  be  endless  to  cite 
cases  where  this  was  done. 

In  14  Serg.  fy  Reticle  301,  Tilghman,  C.  J.,  says,  "This  section 
(above  quoted)  was  drawn  with  great  care  and  caution,  because  the 
object  was  to  deprive  one  of  the  parties  of  a  right  which  had  been 
enjoyed  before,  of  bringing  a  third  ejectment  after  the  loss  of  two 
verdicts  and  judgments.  The  intention  is  clearly  expressed,  that 
to  bar  the  right  there  must  be  not  only  two  judgments,  but  two 
verdicts  preceding  them."  He  never  anticipated  that  one  verdict 
and  judgment  would  be  deemed  conclusive. 

In  1  Watts  337,  338,  it  is  treated  as  settled,  that  less  than  two 
verdicts  and  judgments  in  the  same  way  will  not  bar;  in  the  same 
case  it  is  said,  "  the  refusal  to  grant  a  venire  de  novo  in  the  supreme 
court,  may  furnish  ground  to  believe  that  it  was  thought  another 
trial  would  not  be  available,  but  cannot  prevent  the  party  from 
bringing  a  new  ejectment,  in  case  he  finds  he  can  supply  what  tes- 
timony was  wanting  before,  or  in  any  way  overcome  the  difficul- 
ties or  objections  interposed  to  his  recovery  at  the  first  trial.  Now 
difficulties  and  objections  occur  as  often  in  suits  on  articles  of  agree- 
ment as  in  any  other  ejectments,  and  in  many  cases  can  be  met  and 
overcome  on  more  preparation  and  fuller  consideration.  I  need 
not  say  that  in  chancery  there  may  in  proper  cases  be  a  bill  of  re- 
view; the  present  decision  makes  one  trial  final  in  such  cases.  I 
would  not,  however,  have  written  this  opinion,  if  it  had  not  been 
from  a  settled  conviction  that  an  act  of  assembly,  considered  plain 
in  its  terms,  and  so  decided  to  be  from  its  enactment  until  the  last 
few  years,  as  I  believe,  is  not  under  the  control  of  the  court,  and 
a  construction  which  in  effect  repeals  it  in  a  large  and  important 
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class  of  cases,  ought  not  to  be  made  when  that  construction  cuts  off 
the  party,  as  well  in  past  as  in  future  cases,  from  what  for  more 
than  thirty  years  was  universally  considered  a  right  secured  by  act 
of  assembly,  and  sanctioned  by  the  uniform  decision  of  every  court. 
Judgment  reversed. 


M'Lanahan  against  Reeside. 

The  registry  of  a  mortgage,  by  which  creditors  are  to  be  affected,  whatever  be 
the  form  of  the  transaction  betwixt  the  parties,  must  exhibit  it  as  a  whole,  con- 
nected and  perfect  in  its  parts.  Hence,  an  agreement  between  the  vendor  and 
vendee,  executed  on  the  same  day  with  a  deed  of  conveyance  in  fee,  and  recorded 
at  the  same  time,  that  the  purchase-money  shall  continue  to  be  alien  on  the  land, 
will  not  constitute  such  a  mortgage  as  to  give  a  preference  to  the  vendor,  in  re- 
gard to  lien,  over  subsequent  judgment  creditors  of  the  vendee;  and  this  with- 
out reference  to  the  act  of  1830,  in  relation  to  the  lien  of  mortgages. 

ERROR  to  the  common  pleas  of  Bedford  county. 

William  A.  M'Lanahan  &  Co.  against  James  Reeside.  Amicable 
action  and  case  stated  to  try  whether  the  plaintiffs  and  others  are 
entitled  to  the  proceeds  of  the  sale  of  the  real  estate  of  William 
Lewis,  to  the  amount  of  their  judgments  respectively,  in  preference 
to  James  Reeside,  who  claims  to  hold  a  lien,  in  the  nature  of  a 
mortgage,  against  said  real  estate,  upon  the  following  statement  of 
facts,  to  be  considered  in  the  nature  of  a  special  verdict. 

On  the  9th  of  February  1835,  the  following  agreement  was 
entered  into  between  the  said  James  Reeside  and  the  said  William 
Lewis. 

"  Articles  of  agreement  entered  into  this  9th  day  of  February 
1835,  by  and  between  James  Reeside,  of  the  city  of  Philadelphia, 
and  state  of  Pennsylvania,  of  the  one  part,  and  William  Lewis,  of 
the  borough  of  Bedford,  and  state  aforesaid,  of  the  other  part, 
witnesseth:  that  the  said  James  Reeside  hereby  agrees  to  sell  and 
convey,  and  by  these  presents  doth  hereby  sell  and  convey  unto  the 
said  William  Lewis,  all  the  herein  described  messuages,  tenements, 
tracts  and  parcels  of  land,  with  all  and  singular  the  appurtenances 
thereunto  belonging,  viz:  one  tract  of  land  lying  and  being  in  the 
township  of  Cumberland  Valley,  county  and  state  aforesaid,  con- 
taining ninety-two  acres  one  hundred  and  two  perches,  being  the 
same  tract  or  parcel  of  land  that  was  conveyed  by  deed  on  the  18th 
of  November  1831,  by  Leonard  May  and  John  May,  executors  of 
John  May,  deceased,  to  James  Reeside,  grantor  above  named.  Also, 
all  that  certain  lot  or  parcel  of  land  which  was  conveyed  by  John 
Elder  and  Margaret  his  wife  to  the  aforesaid  James  Reeside,  lying 
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and  being  in  the  township,  county,  and  state  aforesaid,  containing 
one  hundred  and  fifty-three  acres  sixty-five  perches.  And  the  said 
James  Reeside  further  covenants  to  and  with  the  said  William 
Lewis,  that  he,  the  said  James  Reeside,  will,  at  or  before  the  en- 
sealing  and  delivery  of  these  presents,  make,  execute,  and  deliver 
unto  the  said  William  Lewis,  a  full  and  perfect  deed  of  general 
warranty  for  the  premises  above  described,  in  fee  simple,  to  him 
the  said  William  Lewis,  and  to  his  heirs  and  assigns  forever.  Pos- 
session of  the  above  described  premises  to  be  given  by  the  said 
James  to  the  said  William  immediately  upon  the  execution  of  this 
instrument.  In  consideration  of  which,  the  said  William  Lewis 
covenants  to  and  with  the  said  James  Reeside,  to  pay  unto  the  said 
James  the  full  and  just'sum  of  3463  dollars  25  cents,  immediately 
upon  the  execution  of  this  agreement.  In  testimony  whereof  the 
said  James  and  William  have  hereunto  set  their  hands  and  seals,  the 
day  and  year  aforesaid." 

"  Received  of  William  Lewis,  the  day  and  year  aforesaid,  3463 
dollars  25  cents,  in  full  of  the  consideration-money  above  mention- 
ed in  manner  following,  viz:" 

Here  follows  a  number  of  notes  or  obligations,  given  by  different 
individuals  to  the  said  William  Lewis,  the  amount  of  which  are 
set  down  in  figures,  and  added  up,  making  altogether  the  sum  of 
3463  dollars  25  cents,  the  consideration-money  mentioned  in  the 
above  agreement,  at  the  bottom  of  which  is  written,  "  full  conside- 
ration, 3463  dollars  25  cents." 

Then  follows  this  additional  clause: 

"  And  it  is  further  agreed  upon  by  and  between  the  said  James 
Reeside  and  William  Lewis,  that  the  above  described  notes  or  wri- 
tings for  the  payment  or  security  of  money,  are  to  be  and  remain 
chargeable  upon  the  foregoing  described  lands  and  tenements,  and 
to  be  considered  a  lien,  and  in  the  nafcire  of  a  mortgage  upon  the 
same,  until  the  whole  of  the  money  to  become  due  upon  said  notes 
or  writings  for  the  security  of  money  as  above  described,  shall  be 
fully  liquidated  and  satisfied.  Witness  the  hands  and  seals  of  the 
parties,  the  day  and  year  aforesaid." 

The  above  instrument  of  writing  is  ackowledged  by  both 
parties. 

A  general  warranty  deed  in  fee  simple,  for  the  same  land,  bearing 
the  same  date  with  the  foregoing  instrument  of  writing,  but  not  re- 
ferring to  it  in  any  manner  whatever,  was  made  by  the  said  James 
Reeside  to  the  said  William  Lewis-,  a  receipt  given  on  the  said 
deed  for  the  whole  of  the  purchase-money,  and  possession  delivered, 
and  both  were  recorded  on  the  day  of  their  date,  and  both  in  the 
same  book.  It  is  admitted  that  there  was  a  book  in  the  recorder's 
office  specially  set  apart  for  the  recording  of  mortgages,  arid  called 
the  Mortgage  Book,  but  neither  the  agreement  nor  the  deed  was 
recorded  in  this  book,  but  both  in  a  different  book,  called  the  Deed 
Book,  marked  letter  R. 
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On  the  16th  of  August  1S3S,  James  Reeside  obtained  a  judgment 
against  the  said  William  Lewis,  on  the  docket  of  the  court  of 
common  pleas  of  Bedford  county,  for  the  sum  of  1356  dollars 
48  cents,  which  still  remains  unsatisfied,  and  which  is  admitted  to 
be  for  the  balance  remaining  unpaid  on  the  said  notes  or  wri- 
tings, given  for  the  purchase-money  of  the  said  tract  of  land  as 
aforesaid,  at  the  date  of  the  settlement  between  the  said  Lewis  and 
Reeside. 

On  the  llth  of  October  1836,  William  A.  M'Lanahan  &  Co.  ob- 
tained a  judgment  against  the  said  William  Lewis,  on  the  aforesaid 
docket,  for  the  sum  of  443  dollars  44  cents,  on  which  an  execution 
issued,  and  the  said  real  estate  was  sold  by  the  sheriff'  to  the  said 
James  Reeside  for  the  sum  of  3900  dollars  to  No.  24,  January  term, 
1839. 

The  question  for  the  court  to  decide  is,  whether  the  plaintiffs  in 
this  cause  are  entitled  to  the  payment  of  their  judgment  out  of  the 
moneys  now  in  the  hands  of  the  sheriff1,  arising  from  the  sale  of  the 
tracts  of  land  abovementioned  and  described  in  the  foregoing  agree- 
ment and  deed,  in  preference  to  James  Reeside,  who  claims  to  hold 
a  lien  under  the  said  agreement  in  the  nature  of  a  mortgage.  Should 
the  court  be  in  favour  of  the  plaintiffs,  then  an  auditor  or  auditors 
to  be  appointed,  to  marshal  the  funds  in  the  hands  of  the  sheriff 
among  the  several  judgment  creditors,  after  notifying  said  creditors 
in  such  manner  as  the  court  shall  direct.  But  should  the  court  de- 
cide for  the  defendant,  then  judgment  to  be  entered  that  the  sheriff 
distribute  the  money  in  his  hands  amongst  the  lien  creditors  accord- 
ingly. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

Cline,  for  plaintiff  in  error,  cited  3  Whart.  20. 
Blodget,  for  defendant  in»error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — This  case  is  not  exactly  like  Friedly  v.  Hamilton, 
17  Serg.  Sf  Rawle  70,  in  which  a  recorded  conveyance  and  an  un- 
recorded defeasance,  constituting  an  unrecorded  mortgage  betwixt 
the  parties,  were  postponed  to  a  subsequent  judgment.  But  though 
both  have  been  recorded  in  this  instance,  the  principle  applicable 
to  them  is  the  same.  They  were  recorded  in  the  same  volume, 
on  the  same  day,  and  though  it  does  not  expressly  so  appear,  most 
probably  in  juxta-position.  But  a  creditor  in  search  of  a  clew  to 
the  title,  would  necessarily  stop  at  a  conveyance  absolute  on  the 
face  of  it,  and  referring  to  nothing  beyond  it.  He  would  have  no 
reason  to  suspect  that  further  search  would  lead  to  a  defeasance  of 
which,  not  lying  in  the  channel  of  the  title,  he  would  not,  though 
actually  recorded,  be  bound  to  take  notice;  as  was  held  in  Woods 
v.  Farmere,  7  Watts  385;  for  a  purchaser  of  a  regular  chain  of 
title  is  not  bound  to  notice  a  thing  which  is  not  ostensibly  attached 
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to  any  part  of  it,  as  in  Ripple  v.  Ripple,  1  Reticle  886,  where  a 
charge  by  the  will  of  a  devisor  who  had  purehused  by  articles  for 
his  son,  to  whom  the  land  was  conveyed  by  the  original  owner 
after  the  testator's  death,  was  held  to  require  actual  notice  of  it,  in 
order  to  affect  a  purchase  under  a  judgment  against  the  son.  The 
difference  betwixt  that  case  and  the  case  at  bar,  is  that  here  the 
incnmbrance  is  of  record,  and  there  it  was  not;  but  according  to 
Woods  v.  Farmere,  if  the  record  of  the  incumbrance  lay  not  in  the 
creditor's  way,  he  was  not  bound  to  notice  it.  It  is  indeed  of  no 
account  that  the  conveyance  and  the  articles  were  not  recorded  in 
the  book  set  apart  for  mortgages.  The  keeping  of  such  a  book  is 
an  arrangement  to  promote  the  convenience  of  the  officer,  by  con- 
tracting the  surface  over  which  he  is  to  search  for  a  particular 
thing;  and  he  is  bound  to  furnish  precise  information,  get  it  as  he 
may,  of  every  registry  in  his  office,  whether  made  in  the  right  place 
or  not.  Nor  is  it  material,  on  the  other  hand,  that  they  were  re- 
corded in  the  same  volume,  or  side  by  side.  The  creditor  may  have 
actually  seen  no  more  than  the  absolute  conveyance,  which,  refer- 
ring to  no  other  deed  in  part  materia  as  a  part  of  it,  would  direct 
him  to  nothing  beyond  it.  Nor  is  this  merely  theoretical.  For 
what  would  a  creditor  in  such  a  case  direct  a  search?  Undoubt- 
edly for  that  which  is  usually  the  consummation  of  all  bargains 
and  stipulations;  and  when  the  registry  of  it  is  put  before  him, 
without  leading  him  to  a  suspicion  of  aught  beside  the  existence  of 
an  absolute  conveyance,  might  he  not  justifiably  rest  satisfied  of 
the  clearness  of  the  title?  By  allowing  his  eyes  to  range  over  the 
adjoining  pages,  in  this  instance,  they  might  possibly  have  fallen  on 
the  registry  of  the  articles;  but  the  legal  effect  of  their  registration 
would  be  the  same,  were  the  place  of  it  in  another  part  of  the  book, 
for  a  question  of  constructive  notice  is  not  to  be  determined  by  the 
probability  of  actual  notice.  It  is  of  the-  last  importance  to  creditors 
that  the  registry  of  a  mortgage,  by  which  they  are  to  be  affected, 
whatever  the  form  of  the  transaction  between  the  parties,  should 
exhibit  as  a  whole,  connected  and  perfect  in  its  parts. 

But  even  were  the  registry  of  these  two  deeds  taken  as  such,  how 
could  it  benefit  the  case  of  the  defendant  below,  who,  as  a  purcha- 
ser subject  to  his  own  mortgage,  as  he  must  be  deemed  by  force  of 
the  statute  of  1830,  must  look,  not  to  the  purchase-money,  but  the 
premises  in  his  own  hands.  The  agreement  subjoined  to  the  arti- 
cles, if  it  did  any  thing,  turned  the  conveyance  into  a  mortgage,  to 
secure  the  payment  of  the  notes  given  for  the  purchase-money. 
What  is  "a  lien,  in  the  nature  of  a  mortgage,"  but  a  mortgage  itself? 
It  is  hard  to  conceive  of  a  lien,  simply,  without  a  means  to  enforce 
it;  yet  I  will  not  say  there  may  not  be  such  a  thing.  But  if  the 
agreement  in  this  case  be  not  deemed  a  defeasance  of  the  convey- 
ance, and  both  together  as  constituting  one  instrument,  then  the 
registration  is  incontestibly  several,  and  the  creditor  would  be 
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bound  to  look  no  further  than  the  conveyance:  so  that,  in  either 
aspect,  the  defendant  below  had  no  right  to  any  part  of  the  pur- 
chase-money. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Gray  against  Wilson. 

One  who  has  the  exclusive  custody  of  a  stock  of  goods  of  another,  for  the 
purpose  of  carrying  on  the  business  of  a  retail  store,  and  during  its  continuance 
becomes  personally  liable,  and  pays  for  goods  purchased  to  replenish  the  stock, 
does  not  thereby  acquire  a  lien  on.  the  goods  to  secure  him  against  such  liabili- 
ties and  advancements. 

ERROR  to  the  common  pleas. of  Cumberland  county. 

This  was  an  action  of  replevin  by  John  Gray  against  James  Wil- 
son, in  which  a  verdict  was  rendered  for  the  defendant,  and  the  court 
below  arrested  the  judgment.  Upon  a  writ  of  error,  the  judgment 
of  the  court  below  was  reversed,  and  judgment  entered  on  the  ver- 
dict for  the  defendant  by  this  court.  See  S  Watts  25,  where  the 
whole  case  is  fully  stated,  except  that  part  of  it  which  gave  rise  to 
the  point  now  raisedon  this  writ  of  error,  which  was  taken  by  the 
plaintiff  to  remove  the  same  record. 

It  appeared  upon  the  trial,  that  while  Wilson  was  carrying  on 
the  business,  he  made  purchases  of  goods,  and  incurred  a  liability 
to  pay  for  them,  at  Gray's  instance,  and  did  actually  pay  for  them 
of  his  own  funds,  to  an  amount  exceeding  3000  dollars. 

The  defendant  requested  the  court  to  charge  the  jury  upon  seve- 
ral points,  the  answers  to  which  were  made  the  subject  of  excep- 
tion. 

Fifth  Point. — A  factor,  such  as  James  Wilson  was,  as  between 
John  Gray  and  himself,  has  a  lien  upon  the  goods  of  his  principal 
for  advancements  made  by  him,  or  responsibilities  incurred  in  con- 
ducting the  agency:  and  the  goods  cannot  be  taken  from  him  by 
the  principal  without  paying  such  advancements,  or  relieving  the 
agent  from  such  responsibilities. 

Charge. — "  It  is  a  general  principle  of  law,  that  a  factor  has  a 
lien  upon  the  goods  of  his  principal  for  advancements  made  by  him, 
or  responsibilities  incurred  in  conducting  the  agency;  and  the  goods 
cannot  be  taken  from  him  by  the  principal  without  paying  such  ad- 
vancements, or  relieving  the  agent  from  such  responsibilities.  So 
far  as  this  principle  applies,  the  defendant  is  entitled  to  use  it  in  his 
defence.  We  cannot  say,  as  requested,  that  James  Wilson  was 
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such  a  factor,  and  had  such  right.  Where  parties  make  particular 
agreements  and  stipulations  between  themselves,  such  agreements 
and  stipulations  take  place  of  general  principles  of  law.  The  par- 
ties make  the  law  in  such  cases  for  themselves.  If  there  was 
nothing  in  the  agreements  and  arrangements  of  the  parties,  indica- 
ting a  different  rule,  the  law  of  lien  would  apply,  and  would  afford 
a  defence  against  this  suit.  The  plaintiff,  in  the  nature  of  his  action, 
claims  the  property  and  the  possession  of  it.  It  is  plain,  if  he  was, 
at  the  time  of  issuing  the  writ,  not  entitled  to  such  possession,  by 
reason  of  a  lien  in  favour  of  defendant,  such  as  is  alleged  in  the 
plea  of  defendant  pleaded,  the  plaintiff  could  not  recover." 

Sixth  Point. — If  the  jury  believe  that  James  Wilson,  at  the  pe- 
riod of  dissolution  between  him  and  John  Gray,  claimed  to  retain 
possession  of  the  said  goods  and  books  of  account  by  reason  of  his 
lien  upon  them,  or  by  reason  of  his  liabilities  on  account  of  their 
purchase,  and  John  Gray  also  claimed  them,  and  they  agreed  to 
deposit  them  in  a  particular  place,  to  be  locked  up,  and  the  key  and 
books  of  account  should  be  delivered  to  a  third  person,  there  to  re- 
main until  their  difficulties  and  accounts  were  settled,  and  that,  while 
the  goods  were  thus  deposited,  this  writ  of  replevin  was  sued  out, 
the  plaintiff  cannot  recover. 

Charge. — "  This  is  substantially  the  fact  put  in  issue  by  the  first 
plea  of  the  defendant,  and  the  replication  to  it.  It  is  alleged  in  point 
of  fact  as  a  defence  to  the  suit.  It  is  replied  to,  not  to  be  true  in 
point  of  fact;  and  upon  this  issue  is  joined.  It  is  submitted  to  the 
jury  to  determine.  If  such  facts,  if  true,  are  no  bar  to  the  action, 
the  plaintiff  might  have  so  pleaded,  and  submitted  it  to  the  court, 
and  not  to  the  jury.  But  this  is  not  done,  and  we  speak  to  the  plead- 
ings as  we  find  them.  The  point  is  answered  in  the  affirmative. 
But  in  point  of  law,  too,  we  think  the  facts,  if  proved  to  be  true, 
would  constitute  a  good  defence.  The  settlement  of  the  dispute 
was  a  good  consideration  for  such  agreement." 

Seventh  Point. — If  the  defendant  be  entitled  to  recover,  he  is 
entitled  to  have  damages  for  the  detention  of  the  property  from  the 
execution  of  the  writ  of  replevin  until  this  time,  and  that  the  mea- 
sure of  damages  is  the  interest  of  the  value  of  the  property  replevied 
by  the  plaintiff. 

Charge. — "  Where  there  is  an  unjust  detention  of  the  property, 
and  defendant  is  entitled  to  recover  in  replevin,  he  is  entitled  to  re- 
cover his  damages  for  the  unjust  detention  by  the  plaintiff.  But  we 
cannot  say,  that  under  the  facts  in  this  case,  that  in  law,  the  mea- 
sure of  damages  is  the  interest  of  the  value  of  the  property  reple- 
vied by  the  plaintiff.  The  amount  of  the  damages,  in  case  of  a 
verdict  for  the  defendant,  is  to  be  determined  by  the  jury  from  all 
the  evidence." 

Verdict  for  the  defendant,  and  damages  assessed  at  790  dollars 
12  cents. 

The  errors  assigned  were  in  answer  to  these  points, 
ix. — 2  T 
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Alexander,  for  plaintiff  in  error. 

Graham  and  Watts,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Five  errors  have  heen  assigned,  but  the  third  seems 
to  be  the  only  one  that  is  maintainable.  It  is  an  exception  to  the 
answer  given  by  the  court  below  to  the  fifth  point  submitted  by  the 
counsel  for  the  defendant.  By  it  the  court  were  requested  to  instruct 
the  jury  that  "a  factor,  such  as  the  defendant  was,  as  between  the 
plaintiff  and  himself,  had  a  lien  upon  the  goods  of  his  principal  for 
advancements  made  by  him,  or  responsibilities  incurred  in  conduct- 
ing the  agency;  and  the  goods  could  not  be  taken  from  him  by  the 
principal,  without  first  paying  such  advancements,  or  relieving  the 
agent  from  such  responsibilities."  The  court,  in  reply,  told  the 
jury  "  it  was  a  general  principle  of  law,  that  a  factor  had  a  lien 
upon  the  goods  of  his  principal  for  advancements  made  by  him,  or 
responsibilities  incurred  in  conducting  the  agency,  and  the  goods 
could  not  be  taken  from  him  by  the  principal  without  paying  such 
advancements,  or  relieving  the  agent  from  such  responsibilities;  as 
far  as  this  principle  applied,  the  defendant  was  entitled  to  use  it  in 
his  defence;  we  can  not  say,  as  requested,  that  the  defendant  was 
such  factor,  and  had  such  right.  When  parties  make  particular 
agreements  and  stipulations  between  themselves,  such  agreements 
and  stipulations  take  place  of  general  principles  of  law.  The  par- 
ties make  the  law  in  such  cases  for  themselves.  If  there  was 
nothing  in  the  agreements  and  arrangements  of  the  parties  indi- 
cating a  different  rule,  the  laiv  of  lien  would  apply,  and  afford 
a  defence  against  this  suit.  The  plaintiff,  in  the  nature  of  his 
action,  claims  the  property  and  the  possession  of  it.  It  is  plain,  if 
he  was,  at  the  time  of  issuing  the  writ,  not  entitled  to  such  pos- 
session, by  reason  of  a  lien  in  favour  of  the  defendant,  such  as 
is  alleged  in  the  plea  of  the  defendant  pleaded,  the  plaintiff  could 
not  recover."  Now  it  may  be,  that  the  court  intended,  and  I  am 
rather  inclined  to  think  it  was  so,  to  instruct  the  jury,  that  from  the 
evidence  the  defendant  could  not  be  considered  in  the  light  of  a  fac- 
tor, and  as  having  a  lien  upon  the  goods  for  his  advances  or  respon- 
sibilities incurred,  and  therefore,  as  such,  could  not  claim  to  have 
the  possession  of  the  goods  and  make  it  a  ground  of  defence  in  this 
action.  But  it  appears  to  us  from  the  obscurity  of  the  language 
used  by  the  court  in  their  answer,  that  the  jury  might  readily  have 
understood  the  court  differently,  and  have  thought  that  the  court 
intended  to  instruct  them,  that  the  defendant  was  such  an  agent,  or 
factor,  as  had,  by  operation  of  law,  a  lien  upon  the  goods,  unless 
he  had  deprived  himself  of  it  by  his  agreement  made  with  the  plain- 
tiff; and  whether  he  had  or  not  was  a  question  of  fact  for  them  to 
decide.  Now  it  would  have  been  error  in  the  court  to  have  given 
such  instruction  to  the  jury;  because,  from  the  evidence,  the  defend- 
ant could  at  no  time  be  considered  as  the  factor,  technically  speak- 
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ing,  of  the  plaintiff,  so  as  to  give  him  a  lien  on  the  goods.     His 
agency  was  of  an  entirely  different  character.     Though  the  term 
agent,  being  nomen  generalissimum,  includes  a  factor,  yet  the  lat- 
ter is  only  a  particular  species  of  agent.     His  time  is  not  wholly 
taken  up  in  the  employment  of  any  one  person,  as  that  of  the  de- 
fendant was  in  the  employment  of  the  plaintiff  here;  but  he  may 
be,  and  frequently  is,  engaged  every  day  in  buying  arid  selling  goods 
for  divers  persons,    who  have   employed  him  for   that  purpose. 
His  employment,  in  general,  is  by  persons  who  reside  abroad  or  at 
some  distance,  and  he  is  never  employed  to  give  all  his  time  and 
attention,  exclusively,  to  the  business  of  the  same  individual,  for 
a  definite  period  of  time,  as  the  defendant  was  by  the  plaintiff 
in  this  case.     The  lien  which  a  factor  has  on  the  goods  of  his  prin- 
cipal in  his  hands,  is  what  is  termed  a  general  lien,  founded  on 
custom,  and  not  much  favoured,  because  it  encroaches  upon  the 
common  law,  and  destroys  the   equal  distribution  of  a  debtor's 
estate  among  his  creditors.     Hence  such  a  lien  is  looked  at  with 
jealousy,  and  can  only  be  established  by  the  production  of  clear  and 
satisfactory  evidence,  showing  either  a  settled  and  uniform  usage 
authorising  it,  or  an  express  agreement  between  the  parties  creating 
it,  or  else  a  particular  mode  of  dealing  between  them,  from  which 
it  may  be  fairly  and  necessarily  inferred.  Rushforth  v.  Hadfield,  6 
East  51 9;  S.  C.,  7  East  224]  Houghton  v.  Matthews,  3  Bos.  Sf  Pul. 
494;  Bleadon  v.  Hardcock,  4  Carr  $•  Payne  152.     But  in  the  pre- 
sent case  nothing  of  the  kind  appears  which  could  give  the  defend- 
ant a  lien  of  any  sort,  either  general  or  particular,  upon  the  goods. 
And  as  the  evidence  went  to  establish  most  indisputably  that  the 
right  of  property  in  the  goods  was  in  the  plaintiff,  there  is  great 
reason  to  conclude  that  the  jury  understood  the  court  below  as  leav- 
ing the  question  of  lien  or  no  lien  on  the  goods  as  a  question  of 
fact,  to  be  decided  by  them;  and  that  they,  conceiving  the  defend- 
ant had  a  lien  upon  the  goods,  found  in  his  favour.     For  it  appears 
abundantly  clear  from  the  evidence,  that  the  defendant  proved  no 
right  which  could,  in  law,  entitle  him  to  a  return  of  the  goods,  what- 
ever his  right  may  be  under  the  agreement  made  between  him  and 
the  plaintiff',  to  have  the  goods  restored  to  the  possession  of  the  per- 
son with  whom  they  were,  in  pursuance  thereof,  deposited.     Be- 
sides, it  may  be  that  the  defendant  has  sustained  no  real  loss  or  dam- 
age by  the  removal  of  the  goods  from  the  custody  of  the  deposito- 
ry, for  as  yet  it  has  not  been  shown  in  whose  favour  the  balance 
would  be.  upon  a  final  and  complete  settlement  of  their  mutual 
claims.     Upon  such  settlement,  for  aught  that  appears,  it  may  be, 
that  the  defendant  will  be  found  to  be  indebted  to  the  plaintiff, 
and  if  so,  the  plaintiff  is  clearly  entitled  to  the  possession  of  the 
goods.     It  would,  therefore,  seem  to  be  requisite  or  proper,  that  the 
defendant  should,  in  some  action  to  be  brought  by  him,  prove -and 
show  the  plaintiff's  indebtedness  to  him;  otherwise  it  would  be  the 
greatest  injustice  imaginable,  that  the  defendant  should  not  only 
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have  all  the  goods  given  up  to  him,  but  recover  also  from  the  plain- 
tiff damages  to  the  amount  of  nearly  800  dollars.  Seeing  the  de- 
fendant was  not  in  the  possession  of  the  goods,  but  had,  by  the  con- 
sent of  the  plaintiff,  previously  to  suing  out  the  writ  of  replevin, 
delivered  them  over  to  a  third  person,  I  do  not  see  why  he  should 
have  been  made  the  defendant  in  the  writ.  But  having  been  made 
such,  it  appears  to  me  that  the  only  plea  which  he  could  have  sus- 
tained, would  have  been  that  of  non  cepit.  Under  this  plea,  from 
the  evidence,  he  would  have  had  a  verdict  in  his  favour,  entitling 
him  to  costs,  but  not  to  a  return  of  the  goods. 

Under  this  view  of  the  cause,  we  conceive  that  the  answer  of  the 
court  below,  given  to  the  defendant's  fifth  point,  was  couched  in 
language  calculated  to  mislead  the  jury  in  relation  to  the  law  on 
the  subject  of  lien. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Lomis  against  Ruetter. 

In  an  action  of  debt  brought  to  recover  a  sum  due  for  rent,  on  a  lease  under 
seal,  the  plaintiff  cannot  file  a  statement  agreeably  to  the  act  of  the  21st  of  March 
1806,  sect.  5;  and  the  proper  mode  of  taking  advantage  of  such  irregularity  is  by 
objecting  to  the  evidence  of  the  lease  when  offered. 

In  an  action  of  debt  upon  a  lease,  a  partner  of  the  defendant  in  the  business 
carried  on  with  the  demised  premises,  although  not  a  party  to  the  instrument,  is 
incompetent  as  a  witness. 

A  covenant  by  the  lessor  of  a  saw-mill,  that  "he  will  put  up  the  dam  and 
wing-dams,  so  as  to  drive  at  least  two  saws  in  low  water,"  amounts  to  a  gua- 
ranty that  they  shall  be  so  put  up,  as  that  there  shall  always  be  sufficient  water 
to  drive  two  saws;  and  he  cannot  use  the  lowness  of  the  water  as  an  excuse  for 
the  non-fulfilment  of  his  covenant. 

A  covenant  by  a  lessor,  that  he  will  pay  all  repairs  exceeding  a  certain  sum, 
can  not  be  so  construed  as  to  oblige  him  to  make  the  repairs. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  debt  by  Daniel  N.  L.  Ruetter  against  An- 
thony W.  Lomis,  in  which  the  plaintiff  filed  the  following  state- 
ment: 

"  Daniel  N.  L.  Ruetter,  the  plaintiff,  states  that  he  sues  to  reco- 
ver from  Anthony  W.  Lomis,  the  defendant,  the  sum  of  1500  dol- 
lars, for  rent  due  to  him  from  defendant,  for  the  Burr  Haven  saw- 
mills, on  an  agreement  between  them  made,  dated  the  3d  of  June 
1834,  being  the  rent  due  for  the  term  of  eighteen  months  from  and 
after  the  1st  of  October  1834;  and  the  said  plaintiff  further  claims 
the  sum  of  600  dollars  for  timber  sold  and  delivered  by  him  to  said 
defendant;  and  the  sum  of  200  dollars  for  slabs  sold  by  the  said 
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defendant,  the  property  of  the  said  plaintiff,  which  said  several 
sums  of  money  the  said  plaintiff  avers  are  due  to  him,  and  ought  to 
be  recovered  in  this  case." 

The  defendant  protested  against  the  plaintiff's  right  to  file  a  state- 
ment in  this  case,  objected  to  the  same  for  want  of  material  aver- 
ments, and  reserved  the  right  to  object,  &c.,  prayed  oyer  of  cove- 
nant, if  any,  on  which  this  suit  is  brought,  and  pleaded  covenants 
performed,  with  leave  to  give  the  special  matters  in  evidence,  and 
leave  to  add,  alter,  and  amend,  &c. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  offered  to  read  in 
evidence  articles  of  agreement  between  Daniel  N.  L.  Ruetter  and 
E.  Kingsbury  and  Anthony  W.  Lomis,  executed  by  Anthony  W. 
Lomis,  defendant  per  self,  and  as  agent  for  E.  Kingsbury,  as  fol- 
lows: 

"  Article  of  agreement  made,  concluded,  and  agreed  upon,  this 
3d  day  of  June,  A.  D.  1834,  between  Dr  D.  N.  L.  Ruetter,  of  Burr 
Haven,  in  the  county  of  Dauphin,  of  the  one  part,  and  Elisha 
Kingsbury,  of  the  county  of  Alstead,  in  the  state  of  New  Hamp- 
shire, and  A.  W.  Lomis,  of  Burr  Haven,  aforesaid,  of  the  other 
part,  as  follows,  viz: — The  said  Daniel  N.  L.  Ruetter,  for  the  consi- 
deration hereinafter  mentioned,  hath,  and  by  these  presents  doth 
lease,  to  the  said  Elisha  Kingsbury  and  A.  W.  Lomis,  for  the  term 
of  three  years,  from  and  after  the  1st  day  of  October  next,  the  Burr 
Haven  Mills,  with  half  an  acre  of  ground  thereto  attached  for  a 
garden,  together  with  all  the  appurtenances  and  appendages  to  the 
said  mills  belonging;  and  covenants  to  make  and  complete  the  fol- 
lowing repairs,  on  or  before  the  1st  day  of  October  next,  that  is  to 
say — 

"  He  will  put  up  the  dam  and  wing-dams,  as  to  drive  at  least 
two  saws  in  low  water,  and  put  the  mills  in  good  running  order. 
He  is  to  leave  in  the  mills  a  good  set  of  saws,  crowbars,  and  axe 
in  each — also,  a  double  mill-rope  for  drawing  logs,  and  the  truck 
for  hauling  off  lumber.  He  will  put  the  long  house  in  good  order 
for  two  families,  reserving,  nevertheless,  to  himself  the  shed  con- 
taining the  grain-bins.  He  is  to  furnish  stabling  for  two  cows  and 
one  horse,  together  with  room  therein  for  hay.  He  is  to  extend 
and  finish  the  wharf  to  the  long  rock.  He  is  to  pay  all  repairs, 
not  exceeding  two  dollars  each,  that  is,  taken  separately.  He  is  to 
put  a  large  wheel  in  the  middle  floom,  in  case  it  is  found  that  the 
present  wheel  is  insufficient  to  drive  the  circular  saws.  Ruetter 
reserves  all  slabs  that  shall  be  cut  at  the  mill,  for  purpose  of  cutting 
into  lath.  All  poplar  or  walnut  timber  cut,  shall  be  reckoned  at 
the  rate  of  three  dollars  and  fifty  cents,  board  measure,  per  thou- 
sand. In  consideration  whereof,  the  said  Elisha  Kingsbury  and 
A.  W.  Lomis,  for  themselves,  their  heirs  and  assigns,  do  hereby 
covenant  and  agree  to  pay  to  the  said  Daniel  N.  L.  Ruetter,  his 
executors,  administrators,  or  assigns,  the  yearly  rent  of  1000  dollars, 
in  three  payments  of  333  dollars  33  cents  each;  that  is  to  say,  at 
ix. — 2  T* 
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the  end  of  each  four  months,  from  and  after  the  commencement  of 
this  lease,  either  in  cash  or  in  merchantable  white  pine  lumber,  cut  to 
bill  of  fair,  proportioned  length  for  rafting,  at  eight  dollars  per  thou- 
sand, at  their  option.  They  are  to  pay  all  repairs  that  shall  not 
exceed  two  dollars  each;  they  are  to  keep  the  pond  and  racks  clear 
of  drift;  they  are  to  keep  the  mill-roofs  and  siding  in  good  order, 
and  at  the  expiration  of  this  lease  to  deliver  up  the  premises  in  good 
order,  wear  and  tear  and  unavoidable  accidents  excepted.  The  un- 
derstanding between  the  parties  is,  that  the  lessees  are  not  to  let  or 
underlease  the  premises  to  any  other  persons,  without  the  lessor's 
consent.  Witness  their  hands  and  seals,  the  date  in  the  beginning 
written. 

Signed,  "  DANIEL  N.  L.  RUETTER,     [L.  s.] 

"  A.  W.  LOMIS,  for  plaintiff,  [L.  s.] 

"And  agent  for  ELISHA  KINGSBURY,  [L.  s.] 

"  Witnesses  present,  DANIEL  STINE, 

"  J.  MONTGOMERY." 

Defendant  objected  to  the  evidence  as  irrelevant,  and  incompe- 
tent to  sustain  the  action,  and  not  between  the  present  parties;  the 
court  overruled  the  objection,  and  admitted  the  evidence,  to  which 
opinion  of  the  court  the  plaintiff  excepted. 

The  plaintiff  then  proved  by  the  testimony  of  witnesses  the  occu- 
pation of  the  mills  by  the  defendant,  under  his  lease,  and  gave  evi- 
dence to  establish  his  right  to  recover  for  the  slabs  mentioned  in 
the  statement. 

The  defendant,  to  maintain  the  issues  on  his  part,  called  Elisha 
Kingsbury  as  a  witness;  plaintiff  objected  on  the  ground  of  interest, 
one  partner  not  being  a  witness  for  another,  though  released,  and 
the  court  sustained  the  objection,  to  which  opinion  of  the  court  the 
defendant  excepted. 

The  defendant  then  proved  by  a  witness,  that  the  mills  were  very 
much  out  of  repair  at  different  times,  and  that  during  the  summer 
of  1835  the  water  was  so  low  the  mills  could  not  be  worked,  and 
this  in  consequence  of  the  want  of  repairs,  which  the  defendant 
contended  the  plaintiff  was  bound  to  make.  That  in  April  1836, 
the  wing-dams  were  carried  away  by  a  freshet,  and  the  defendant 
then  abandoned  the  mills.  This  evidence  gave  rise  to  the  exceptions 
to  the  charge  of  the  court,  which  was  as  follows: 

"  The  supreme  court  has  decided  that  where  a  sum  of  money  is 
payable  in  merchandize  or  produce,  or  in  money,  the  party  to  pay 
has  an  election  to  pay  in  merchandize  or  produce,  at  or  before  the 
day,  but  after  the  day  of  payment,  the  election  is  gone,  and  an  ac- 
tion may  be  maintained  to  recover  the  amount  claimed;  wherein 
plaintiff  may  file  a  statement  of  the  cause  of  action  under  our  act 
of  assembly,  and  if  he  makes  out  his  case,  recover,  unless  there 
has  been  a  tender  of  the  merchandize  or  produce.  2  Penn.  Rep. 
301. 
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"  By  the  lease  in  this  case,  the  term  was  to  commence  on  the 
1st  of  October  1834,  at  which  time  the  plaintiff  was  to  have  had 
the  mills  in  good  order.  And  there  seems  to  be  no  dispute  that  the 
mills  were  not  in  order  for  running  until  the  24th  of  November 
1834.  And  the  evidence  would,  also,  seem  to  indicate,  that  when 
the  mills  were  started,  they  were  not  in  good  order  to  some  extent. 

"  The  defendant  and  his  partner  occupied  them  from  the  24th  of 
November  1834,  to  about  the  10th  of  April  1836,  when  the  dam 
was  swept  away.  The  house  does  not  appear  to  have  been  ready 
at  the  time  specified.  The  house  was,  perhaps,  finished,  as  to  the 
carpenter  work,  in  the  latter  part  of  November,  and  had  its  first  or 
rough  coat  of  plastering.  The  white  coat  was  not  put  on  until  the 
next  spring. 

"  Had  the  defendant  refused  to  enter  into  possession,  in  conse- 
quence of  the  premises  not  being  ready,  according  to  contract,  he 
could  have  done  so;  and  he  could  have  sued  for  and  recovered 
the  damages  thus  sustained  by  reason  of  the  disappointment. 

"  Having,  however,  taken  possession,  he  is  bound  to  pay  the 
rent  from  the  time  he  took  possession;  but  still,  he  would  be  enti- 
tled to  defalcate,  or  rather  make  as  an  equitable  defence,  the  loss  he 
sustained  in  consequence  of  not  getting  possession  according  to  con- 
tract. And  that  will  be  a  fit  subject  for  the  consideration  of  a 
jury. 

"  Again,  the  plaintiff  by  the  contract  was  to  put  the  mills  in  good 
running  order.  And  if  the  party  supposed  he  had  done  so,  and 
commenced  operations,  but  it  turned  out  that  it  was  not  so  done, 
then  any  loss  he  sustained  in  consequence  of  that,  would  be  a  pro- 
per subject  for  the  consideration  of  the  jury,  as  a  deduction  from 
the  plaintiff's  claim  for  rent. 

"  The  plaintiff  stipulated  that  *  he  will  put  the  dam  and  wing- 
dams  so  as  to  drive  at  least  two  saws  in  low  water.'  And  this  is  one 
of  the  repairs  which,  by  the  terms  of  the  contract,  he  was  to  make 
and  complete  on  or  before  the  1st  of  October  1834.  If  the  want 
of  water  which  they  experienced  arose  from  the  dam  and  wing- 
dam,  not  being  so  constructed,  that  any  loss  they  sustained  thereby 
ought  to  be  deducted  from  the  plaintiff's  claim.  But  if  the  want 
of  water  was  in  consequence  of  the  lowness  of  the  water  in  the 
river,  and  not  owing  to  any  defect  in  the  dam  and  wing-dam,  it 
would  not  be  a  subject  of  deduction. 

"  The  stipulations  to  be  performed  by  the  plaintiff,  were  condi- 
tions precedent,  which  the  plaintiff  was  bound  to  perform  before 
he  could  call  on  defendant  to  perform  his  covenants,  unless  the  de- 
fendant, as  he  might  do,  waived  them — and  if  he  did  waive  them, 
by  taking  possession  after  the  day  for  the  commencement  of  the 
ter,m,  or  before  the  necessary  repairs  had  been  done  in  a  proper 
manner.  He  will  be  considered  to  have  so  far  waived  them,  as  to 
entitle  the  plaintiff  to  recover  his  rent,  the  jury  making  such  deduc- 
tion for  the  loss  and  disappointment  sustained  by  defendant,  as 
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will  compensate  him  therefor,  even  should  deduction  extinguish  the 
whole  claim  of  rent. 

"The  pleadings  in  this  case  will,  if  the  facts  be  made  out,  entitle 
the  plaintiff  to  recover  whatever  sum  the  jury  shall  believe  to  be 
due  to  him. 

"Under  the  contract  in  this  case,  if  you  believe  the  word  'not' 
was  inserted  by  mistake  in  that  part  of  the  plaintiff's  stipulations 
which  says,  *  He  is  to  pay  all  repairs  not  exceeding  two  dollars 
each,  that  is,  taken  separately/  as  the  subsequent  provisions  of  the 
contract  and  the  testimony  of  the  witnesses  would  seem  very  clearly 
to  indicate,  then,  if  required  by  the  defendant,  he  would  have  been 
bound  in  April  1836  to  pay  for  the  repair  of  the  dam.  But  there 
is  no  evidence  that  he  either  required  him  to  repair  the  dam,  nor  did 
he  attempt  to  repair  it  himself." 
•  Errors  assigned: 

1.  There  is  error  in  the  first  bill  of  exceptions,  in  the  admission 
of  the  evidence  therein  mentioned,  as  the  covenant  offered  in  evi- 
dence contained  conditions  precedent,  performance  of  which  plain- 
tiff was  bound  to  aver,  and  because  the  plaintiff's  claim,  being  debt 
on  covenant,  is  not  embraced  within  the  provisions  of  the  act  of 
21st  March  1806,  which  authorizes  a  statement  to  be  filed. 

2.  There  is  error  in  the  second  bill  of  exceptions,  in  the  rejection 
of  the  testimony  of  Elisha  Kingsbury. 

3.  There  is  error  in  that  part  of  the  charge  of  the  court  in  which 
it  is  said,  that  "  the  supreme  court  has  decided,  that  where  a  sum 
of  money  is  payable  in  merchandize  or  produce,  or  in  money,  the 
party  to  pay  has  an  election  to  pay  in  merchandize  or  produce,  on 
or  before  the  day,  but  after  the  day  of  payment,  the  election  is 
gone,  and  an  action  may  be  maintained  to  recover  the  amount 
claimed,  where  the  plaintiff  may  file  a  statement  of  the  cause  of 
action  under  our  act  of  assembly,  and  if  he  makes  out  his  case, 
recover,  unless  there  has  been  a  tender  of  the  merchandize  or  pro- 
duce,"— inasmuch  as  the   proposition  upon  which  the  supreme 
court  pronounced  the  law  referred  to  by  the  court  of  common  pleas, 
differed  materially  from  the  case  in  hearing. 

4.  There  is  error  in  that  part  of  the  charge  of  the  court  in  which 
they  say  "the  plaintiff  stipulated  'that  he  will  put  up  the  dam 
and  wing-walls,  so  as  to  drive  at  least  two  saws  in  low  water.' 
But  if  the  want  of  water  was  in  consequence  of  the  lowness  of  the 
water  in  the  river,  and  not  owing  to  any  defect  in  the  dam  and 
wing-dam,  it  would  not  be  a  subject  of  deduction,"  &c. 

5.  The  court  erred  in  not  instructing  the  jury,  that  if  they  be- 
lieved the  plaintiff  was  bound  to  make  all  repairs  exceeding  two 
dollars,  then  he  was  bound  to  rebuild  that  part  of  the  dam  which 
was  destroyed  by  the  freshet  in  April  1836;  and  the  court  erred  in 
saying,  "  there  is  no  evidence  that  he  (defendant)  either  required 
him  (plaintiff)  to  repair  the  dam,  nor  did  he  attempt  to  repair  it 
himself." 
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JLlricleS)  for  plaintiff  in  error,  on  the  subject  of  the  first  error  as- 
signed, cited  2  Penn.  Rep.  63;  5  Serg.  fy  Rawle  26;  2  Penn.  Prac. 
26;  3  Serg.  fy  Reticle  253;  6  Serg.  &f  Rawle  25;  6  Sinn.  24;  4 
Wash.  C.  C.  Rep.  714. 

M*Cormick,  for  defendant  in  error,  on  the  same  point,  cited  2 
Penn.  Rep.  301;  6  Serg.  8?  Rawle  54;  12  Serg.  #  Rawle  74;  17 
Serg.  4*  Rawle  424;  1  Watts  428;  1  Penn.  Prac.  225. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  plaintiff  in  this  suit  filed  a  statement  instead 
of  a  declaration,  and  on  the  trial  the  defendant  objected  to  the  evi- 
dence offered  of  the  articles  of  agreement  of  lease  from  the  plaintiff 
to  the  defendant  as  irrelevant  and  incompetent,  and  not  between 
the  present  parties.  The  court  below  admitted  the  evidence,  and 
exception  was  taken  by  the  plaintiff. 

This  is  the  point  assigned  as  error  in  the  first  and  third  errors, 
and  raises  the  question,  whether,  in  an  action  of  debt  brought  to 
recover,  among  other  moneys,  a  sum  due  for  rent  on  a  lease  under 
seal,  the  plaintiff  may  file  a  statement  agreeably  to  the  act  of  assem- 
bly of  the  21st  of  March  1806,  sect.  5.  That  act  seems  to  have 
been  designed  to  afford  facilities  to  persons  to  recover  debts  due  to 
them  on  instruments,  or  demands  of  a  plain  and  simple  kind,  with- 
out the  intervention  of  attorneys.  It  therefore  confines  the  privilege 
of  filing  a  statement  to  suits  brought  "for  the  recovery  of  a  debt 
founded  on  a  verbal  promise,  book  account,  note,  bond,  penal  or 
single  bill,"  or  all  or  any  of  them.  Although  these  words  ought  to 
receive,  and  have  received,  a  liberal  interpretation,  yet  a  demand 
for  rent  due  on  a  lease  by  a  sealed  instrument,  does  not  seem  to  be 
comprised  within  them.  Such  a  lease  is  neither  a  verbal  promise, 
book  account,  note,  bond,  penal  or  single  bill,  nor  can  it,  by  any 
reasonable  construction,  be  brought  within  these  terms.  It  was  cer- 
tainly not  the  intent  of  the  legislature  to  give  the  right  to  file  a  state- 
ment in  every  action  of  debt.  This  regarded  not  the  form  of  the 
action,  but  the  nature  of  the  debt,  and  the  manner  in  which  it  arose. 

The  act,  therefore,  confines  the  statement  to  a  specific  class  of 
debts,  simple  in  their  character,  plain  in  the  evidence  to  prove  them, 
and  involving,  ordinarily,  nothing  more  than  the  right  to  money. 
Leases  generally  contain  covenants  and  stipulations  for  the  per- 
formance of  various  acts  by  both  parties,  as  the  present  one  does, 
and  a  suit  upon  them  often  involves  the  question  of  performance  of 
conditions,  defalcations  for  breaches  or  omissions,  and  various  legal 
questions  of  a  nice  and  complicated  character,  in  which  the  legis- 
lature, by  not  including  such  demands,  must  have  thought  the  an- 
cient mode  of  pleading  better  calculated  to  attain  justice  between 
the  parties.  The  farthest  to  which  the  court  has  gone  iu  construing 
this  act,  falls  short  of  the  present  case.  I  allude  to  the  case  of  Gray 
v.  Cunningham,  17  Serg.  <§•  Rawle  424,  where  it  was  held  that  a 
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statement  might  be  filed  in  debt  on  a  recognizance  of  bail  in  error. 
But  such  a  recognizance  would  -well  fall  within  the  word  bond, 
being  defined  to  be  an  obligation  of  record.  I  do  not  concur  with 
the  defendant's  counsel,  that  the  existence  of  conditions  precedent, 
to  be  performed  before  a  title  to  the  money  can  arise,  is  an  objec- 
tion to  a  statement.  The  contrary  seems  to  have  been  settled  in 
Gordon  v.  Boyd,  6  Serg.  <§*  Rawle  53.  But  I  am  of  opinion  that 
debt  upon  a  lease  under  seal  is  not  a  suit  which  is  comprehended 
within  the  provisions  of  the  act  of  the  21st  of  March  1806,  autho- 
rizing a  statement. 

That  being  the  case,  the  court  below  should  have  rejected  the 
lease  when  offered,  as  irrelevant  to  the  statement  filed.  There  does 
not  appear  to  me  to  be  any  more  proper  mode  for  the  defendant  to 
take  advantage  of  the  objection.  He  could  not  do  it  by  demurring, 
because,  on  the  face  of  the  statement  filed,  it  does  not  appear  to  be 
a  claim  upon  a  lease  under  seal ;  it  is  merely  averred  to  be  an  agree- 
ment of  a  certain  date.  Nor  would  the  court  have  struck  off  the 
statement  on  the  defendant's  motion,  because  the  plaintiff  possessed 
the  right  to  make  such  a  statement,  if  he  chose  to  run  the  risk  of 
supporting  it  by  evidence.  The  proper  mode,  when  the  evidence 
varies  from  the  statement,  and  is  of  a  character  which  would  be 
inadmissible,  if  inserted  in  the  statement,  is  to  object  to  it  when 
offered.  The  plaintiff  could  not  justly  complain  that  he  was  taken 
by  surprise,  because  the  defendant  had,  at  a  previous  stage  of  the 
cause,  entered  his  objection  and  protest  against  a  statement  in  such 
a  suit  as  the  present,  and  the  plaintiff  ought  then  to  have  with- 
drawn it  and  tiled  a  declaration,  if  he  intended  to  proceed  with  the 
suit. 

Second  Error. — There  is  nothing  in  this  assignment  of  error. 
Although  Kingsbury  was  not  considered  as  having  authorized  the 
defendant  to  execute  the  lease  for  him,  and  therefore  was  not  a  party 
to  the  instrument,  yet  it  appeared  that  he  had  been  a  partner  of  the 
defendant  in  the  business  carried  on  under  it,  and  was  therefore 
interested  in  the  event  of  this  suit,  being  liable  to  account  to  the  de- 
fendant for  his  proportion  of  the  sum  recovered. 

Fourth  Error. — The  plaintiff,  when  leasing  the  mills  to  the  de- 
fendant, covenanted  that  "  he  would  put  up  the  dam  and  wing- 
dams  [so]  as  to  drive  at  least  two  saws  in  low  water,"  and  this  was 
one  of  the  repairs  which  he  was  to  make  and  complete  before  the 
first  day  of  October  following.  The  plaintiff  alleged  that  this  cove- 
nant was  broken,  inasmuch  as  the  water  had  at  times  become  so 
low  that  he  was  not  able  to  work.  The  court  charged,  that  if  the 
want  of  water  which  the  defendant  experienced  arose  from  the 
dam  and  wing-dams  not  being  constructed  by  the  1st  of  October 
1834,  then  any  loss  sustained  ought  to  be  deducted  from  the  plain- 
tiff's claim.  But  if  the  want  of  water  was  in  consequence  of  the 
lowness  of  the  water  in  the  river,  and  not  owing  to  any  dffect  in 
the  dam  and  wing-dams,  it  would  not  be  a  subject  of  deduction. 
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It  would  seem,  however,  that  something  more  was  contemplated 
by  the  covenant  than  merely  that  the  plaintiff  would  put  up  the 
dam  and  wing-dams.  "  He  will  put  up  the  dam  and  wing-dams  so  as 
to  drive  at  least  two  saws  in  low  water."  This  includes  the  effect 
they  would  produce  after  being  put  up,  as  well  as  the  putting  them 
up.  It  seems  to  amount  to  a  guaranty  that  they  should  be  so  put 
up  as  even  in  low  water  to  drive  at  least  two  saws.  The  lowness 
of  the  water  seems  to  be  the  thing  warranted  against,  and  cannot 
be  used  as  an  excuse  for  non-fulfilment  of  the  covenant.  The  cases 
cited  show  that  if  a  party  will  expressly  covenant  to  do  a  thing,  he 
is  bound  to  fulfil  it  if  by  any  possibility  he  may;  and  if  he  do  not, 
the  loss  sustained  must  be  borne  by  him,  and  not  by  the  covenantee, 
who  trusted  to  the  covenant.  In  this  answer  of  the  court  we  think 
there  was  error. 

Fifth  Error. — This  error  is  not  sustained.  It  originated  in  the 
defendant's  idea  that  the  plaintiff  was  bound  to  make  the. repairs 
when  they  exceeded  two  dollars.  But  this  is  not  so.  The  cove- 
nant is,  "  he  is  to  pay  all  repairs  exceeding  two  dollars."  Of  course, 
the  charge  of  the  court  was  correct,  that  the  plaintiff  was  only 
bound  to  pay  for  the  repairs  of  the  dam  when  made,  and  did  not 
break  his  covenant  by  not  making  the  repair  himself. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Steel  against  Henry. 

If  a  testator  devise  his  real  estate  to  his  executors,  to  be  sold,  and  directs  the 
proceeds  to  be  applied  to  the  payment  of  his  debts,  he  thereby  creates  a  trust  for 
the  benefit  of  his  creditors,  and  there  is  no  limitation  to  the  lien  of  such  debts 
as  regards  his  real  estate  thus  devised. 

If  a  judgment  be  obtained  against  the  personal  representatives  of  a  deceased 
debtor,  within  seven  years  after  his  death,  the  lien  of  the  debt  is  thus  continued 
upon  his  real  estate  for  twelve  years,  and  if  afterwards  prosecuted  with  due  dili- 
gence, will  not  be  affected  by  lapse  of  time. 

ERROR  to  the  common  pleas  of  Mifflin  county. 

William  Henry's  executors  against  John  Brown  and  Ann  Brown, 
late  Ann  Steel,  executors  of  James  Steel,  deceased.  This  was  a 
question  about  the  continuance  of  the  lien  of  a  judgment  upon  real 
estate,  and  depended  upon  the  following  facts: 

The  original  judgment  in  this  case  was  obtained  on  the  6th  day 
of  October  ISi 9,  at  the  suit  of  William  Henry  against  Ann  Steel,  Wil- 
liam P.  M'Clay,  and  Hugh  M'Clelland,  executors  of  James  Steel, 
deceased,  for  the  sum,  of  791  dollars  94  cents,  de  bonis  testatoris. 
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with  stay  of  execution  until  August  1820.  A  fieri  facias  was 
issued,  No.  62  of  November  term  1820,  and  levied  on  two  houses 
and  two  lots  of  ground  on  Market  street,  in  the  borough  of  Lewis- 
town,  adjoining  lots  of  Mrs  Jacobs  and  others.  July  23,  1S22, 
death  of  William  Henry  suggested,  and  William  Henry,  John 
Henry,  and  Francis  Henry,  executors,  substituted  plaintiffs,  and  the 
death  of  Hugh  M'Cielland  suggested,  one  of  the  defendants.  Alias 
fieri  facias  against  John  Brown  and  Ann  his  wife,  late  Ann  Steel, 
and  William  P.  M'Clay,surviving  executors  of  James  Steel, deceased. 
No.  156  of  August  term  1822,  levied  on  two  houses  and  two  lots 
of  ground  on  Market  street,  Lewistown,  adjoining  Mrs  Jacobs  and 
others,  as  the  property  of  James  Steel,  deceased.  Inquisition  and 
not  condemned.  Liberari  facias,  No.  124  of  April  term  1824,  not 
executed.  Alias  liberari  facias,  No.  49  of  August  term  1824,  not 
executed.  Pluries  liberari  facias,  No.  11  of  January  term  1R27, 
executed  and  property  delivered  to  E.  W.  Hale,  Esq.,  plaintiff's 
attorney,  to  commence  at  the  expiration  of  No.  6  of  this  term,  at 
99  dollars  per  year  rent.  February  28,  1829,  scire  facias  issued, 
No.  100  of  April  term  1829,  to  revive  the  lien  of  judgment.  No.  22 
of  January  term  1819,  and  quare  executio  non.  April  22,  1829, 
on  motion  of  plaintiff's  attorney,  judgment,  all  payments  to  be  al- 
lowed. Fieri  facias.  No.  27  of  November  term  1829,  levied  a  half 
lot  of  ground  on  Market  street,  Lewistown,  with  a  frame  house  and 
stable  thereon  erected,  as  the  property  of  James  Steel,  deceased, 
being  a  part  of  former  levy.  Inquisition  held  and  property  con- 
demned. Venditioni  exponas,  No.  83  of  April  term  1830,  sold  to 
Robert  U.  Jacobs,  for  720  dollars.  June  5,  1830,  levy  set  aside  on 
motion  of  defendant's  attorney,  for  the  reason  that  only  the  half  lot 
of  ground  was  levied,  and  the  former  levy  included  two  lots. 

Fieri  facias,  No.  69  of  August  term  1830,  levied  on  lot  of  ground 
on  Market  street,  with  two  dwelling-houses,  &c.  thereon  erected.  No- 
vember 20,  1830,  on  motion  of  defendant's  attorney,  rule  to  show 
cause  why  the  levy  should  not  be  set  aside.  March  22,  1831,  rule 
made  absolute,  and  judgment  on  scire  facias  opened,and  the  defend- 
ant let  into  a  defence  to  show  all  payments  made  since  the  original 
judgments.  April  9,  1834,  defendants  pleaded  payment,  &c.  No- 
vember 3,  1834,  cause  tried  and  verdict  for  plaintiff  for  668  dollars 
40  cents.  November  8,  1834,  judgment.  August  6,  1835,  on  mo- 
tion of  plaintiff's  attorney,  rule  to  show  cause  why  alias  fieri  fa- 
cias, No.  156  of  August  term  1822,  and  all  subsequent  proceedings 
thereon  should  not  be  set  aside.  April  5,  1836,  this  rule  was  made 
absolute.  Scire  facias,  No.  29  of  April  term  1836,  to  revive  the 
lien  of  judgment,  No.  100  of  April  term  1829;  sheriff  returns, 
served  on  William  P.  M'Clay,  by  handing  him  a  copy,  John  Brown 
and  Ann  his  wife  not  in  his  bailiwick.  April  4,  1836,  the  service 
of  this  writ  on  William  P.  M'Clay  set  aside  by  the  court,  he  having 
been  previously  dismissed.  Alias  scire  facias,  No.  3  of  August 
term,  1836,  to  revive  the  lien  of  judgment.  No.  100  of  April  term 
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1829,  Benedict  for  defendants  pleads  payment  with  leave.  No.  10 
of  November  term  1836,  Mr  Benedict  withdraws  his  appearance  and 
plea,  and  the  court  enter  judgment  de  bonis  testatoris,  debt  748 
dollars  82  cents.  Fieri  facias,  No.  95  of  April  term  1837,  levied 
on  a  half  lot  of  ground  on  Market  street,  Lewistown,  with  a  house, 
&c.  thereon  erected,  as  the  property  of  James  Steel,  deceased,  being 
a  part  of  former  levy:  inquisition,  and  property  condemned.  Ven- 
ditioni  exponas,  No.  30  of  August  term  1837.  August  10, 1837,  on 
motion  of  Mr  Benedict,  attorney  for  the  devisees  of  James  Steel, 
deceased,  rule  to  show  cause  why  the  levy  and  judgment,  and  all 
subsequent  proceedings  in  this  case,  should  not  be  set  aside. 

The  house  and  half  lot  of  ground  adjoining  Mrs  Jacobs,  and 
bounded  as  aforesaid,  was  the  property  of  the  said  James  Steel, 
deceased,  in  his  lifetime,  and  now  belongs  to  his  devisees.  (See  his 
Will,  dated  June  12,  1817.)  The  remainder  of  the  property  above 
mentioned,  and  levied  on  as  aforesaid,  belongs  to  the  devisees  of 
his  brother,  John  Steel,  deceased,  and  the  said  James  Steel  died  on 
the  1st  day  of  June  1817. 

If,  from  the  foregoing  facts,  and  the  records  and  proceedings 
above  mentioned  and  referred  to,  the  court  should  be  of  opinion 
that  the  judgment  in  this  case  still  remains  a  lien  on  the  said  house 
and  half  lot  of  ground,  then  the  rule  to  be  dismissed,  and  the  she- 
riff directed  to  sell  the  property  without  further  objection.  But  if 
the  court  shall  be  of  opinion  that  the  judgment  is  not  a  lien  on  the 
said  house  and  half  lot  of  ground,  then  the  rule  to  be  made  abso- 
lute, and  the  property  not  to  be  again  levied  on  or  sold  by  virtue 
of  said  judgment,  and  either  party,  or  any  one  interested  in  the  de- 
cision, at  liberty  to  take  a  writ  of  error. 

Will  of  James  Steel,  deceased. 

"  I  give  to  my  beloved  wife  Ann  all  my  personal  property  (ex- 
cept the  debts  due  me),  to  be  held  or  disposed  of  by  her  as  she  may 
think  proper,  and  in  case  the  whole  or  any  part  thereof  should  be 
sold  for  the  payment  of  my  debts,  then  so  much  as  is  thus  sold  to 
be  made  up  to  her  out  of  my  real  estate.  I  give  also  to  my  wife 
Ann,  out  of  my  real  estate,  one  hundred  pounds  annually,  during 
her  natural  life;  and  in  case  the  rents,  issues,  and  profits  of  my  real 
estate,  after  my  just  debts  are  paid,  should  not  amount  to  one  hun- 
dred pounds  per  annum,  then  my  will  is  that  so  much  of  my  said 
estate  be  sold  as  may  be  necessary  to  make  the  said  hundred  pounds 
per  annum,  by  vesting  the  proceeds  of  the  sale  in  some  productive 
fund,  or  by  putting  the  same  to  interest.  And  further,  in  case  the 
said  hundred  pounds  per  annum  can  be  made  as  aforesaid,  without 
a  sale  of  the  house  and  lot  in  Lewistown,  in  which  I  now  live,  then 
I  give  also  to  my  wife  Ann  the  rents,  issues,  and  profits  of  the  said 
house  and  lot,  during  her  natural  life,  in  addition  to  the  hundred 
pounds  per  annum  above  given.  I  give  to  Catharine  Evans,  the 
sister  of  my  wife,  a  suit  of  mourning.  I  give  also  to  the  said  Catha- 
rine Evans,  six  hundred  dollars,  to  be  paid  out  of  the  lands  near 
ix. — 2  u 
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Lake  Erie,  in  which  I  am  concerned  with  John  Brown,  in  case 
that  sum  should  come  to  my  estate  from  the  said  lands,  when  the 
titles  are  settled. 

"  I  give  to  my  executors,  hereinafter  mentioned,  and  to  the  sur- 
vivors or  survivor  of  them,  full  power  and  authority  to  collect  all 
debts  due  me,  and  to  sell  or  convey  the  whole,  or  any  part,  of  my 
real  estate,  at  such  times  and  upon  such  terms  as  they  may  think 
most  proper,  for  the  purpose  of  paying  all  my  just  debts,  and  of  car- 
rying into  effect  the  provisions  of  this  my  will. 

And  it  is  my  will,  that  at  the  decease  of  my  wife  Ann,  all  that 
remains  of  my  estate,  either  real  or  personal  (except  her  household 
and  kitchen  furniture  and  wearing  apparel),  shall  go  to  the  heirs 
and  legal  representatives  of  my  brother  Allen  Steel,  of  Newcastle 
county,  in  the  state  of  Delaware,  to  be  distributed  among  them  ac- 
cording to  the  provisions  of  the  intestate  laws  of  Pennsylvania. 

"  And  lastly,  I  nominate  and  appoint  my  beloved  wife  Ann  Steel, 
and  my  friends  Hugh  M'Clelland  and  William  P.  M'Clay,  or  the 
survivor  or  survivors  of  them,  to  be  the  executors  of  this  my  last 
will  and  testament.'* 

The  court  below  (Burnside,  president),  rendered  a  judgment  for 
the  plaintiff. 

Benedict,  for  plaintiff  in  error,  cited  4  Watts  344;  2  Watts  53; 
1  Watts  9;  4  Watts  13;  1  Penn.  Rep.  481;  1  Watts  393. 

Hale,  for  defendant  in  error,  cited  2  Penn.  Rep.  94;  7  Watts  224 ; 
8  Watts  504. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  question  presented  by  the  facts  of  the 
case,  as  stated  for  the  opinion  of  the  court  below  is,  whether  the 
real  estate  of  James  Steel,  the  testator  of  the  defendants  below, 
which,  upon  his  death,  became  bound  by  operation  of  law,  and 
also  by  his  will,  for  the  payment  of  his  debts,  among  which  was 
the  debt  owing  by  him  to  William  Henry,  the  testator  of  the  plain- 
tiffs below,  be  still  bound  or  not  for  this  debt.  The  court  below 
being  of  opinion  that  the  debt  still  continued  to  be  a  lien  upon  the 
real  estate,  rendered  a  judgment  in  favour  of  the  plaintiff  below. 
But  the  defendants  there  being  dissatisfied  with  the  decision  of  the 
court,  have,  by  writ  of  error,  brought  it  here.  They  claim  that  the 
lien  of  the  debt  upon  the  real  estate  of  their  testator  has  become 
extinct  through  lapse  of  time,  and  the  neglect  of  the  creditor  and 
his  personal  representatives  to  keep  it  alive,  by  suing  out  a  writ  of 
scire  facias  for  that  purpose  upon  the  judgment  obtained  for  the 
recovery  of  the  debt,  in  every  successive  term,  thereafter,  of  five 
years  from  the  date  of  the  judgment,  or,  at  most,  from  twelve  years 
after  the  death  of  the  debtor.  In  answer,  however,  to  this,  it  may 
be  observed,  in  the  first  place,  that  the  debt  having  become,  the 
instant  that  the  debtor  died,  a  lien,  by  operation  of  law,  upon  the 
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real  estate  which  he  left,  would  have  continued  to  be  so  without 
limitation  until  paid,  had  it  not  been  for  the  act  of  1797,  which 
limited  the  lien  so  created  to  a  period  of  seven  years  after  his  death, 
unless  a  suit  were  commenced  within  that  time,  and  duly  prosecu- 
ted, for  the  recovery  of  the  debt.  But  a  suit  was  commenced,  and 
a  judgment  obtained  thereon  for  it,  within  less  than  two  and  a  half 
years  after  the  death  of  the  debtor.  Then,  according  to  the  deci- 
sions of  this  court,  this  of  itself,  without  more,  was  sufficient  to  con- 
tinue the  lien  for  a  period  of  twelve  years  from  the  debtor's  death. 
But,  besides  this,  the  judgment  so  obtained,  was  not  suffered  to 
sleep,  at  any  one  period  of  time,  up  to  the  year  1830,  so  much  as 
two  years  and  a  half,  without  a  proceeding  upon  it,  either  by  exe- 
cution to  enforce  the  payment  of  it,  or  a  scire  facias  to  revive  it. 
Then  the  defendants,  on  the  20th  of  November  1830,  arrested  the 
proceeding  of  the  plaintiffs  to  have  execution  of  the  judgment,  by 
obtaining  a  rule  on  the  plaintiffs  to  show  cause  why  a  seizure  of  the 
real  estate  of  the  debtor,  made  under  a  previous  fieri  facias,  sued 
out  on  the  judgment,  should  not  be  set  aside.  On  the  22d  of  March 
1832,  this  rule  was  made  absolute  by  the  court,  and  at  the  same 
time,  on  the  application  of  the  defendants,  the  judgment  obtained 
last  on  a  scire  facias  was  opened,  so  as  to  let  the  defendants  into  a 
trial  to  show  payment  of  the  original  judgment.  By  this  order  all 
further  proceeding  to  have  execution  of  the  judgment  was  neces- 
sarily suspended  until  the  question  of  payment  could  be  tried, 
which  was  not  until  the  8th  of  November  1834,  when,  upon  a 
trial  of  an  issue  joined  on  the  plea  of  payment,  put  in  by  the  defend- 
ants, a  judgment  was  obtained  in  favour  of  the  plaintiffs  for  668 
dollars  40  cents.  Upon  this  judgment  a  scire  facias  was  issued 
to  April  term  1836,  and  then  an  alias  again  to  August  term  in  the 
same  year,  upon  which  a  judgment  of  revival  was  obtained  at  No- 
vember term  1836.  Upon  this  last  judgment  a  fieri  facias  was 
sued  out  to  April  term  1837,  and  delivered  to  the  sheriff  of  the 
county,  who  thereupon  returned  a  seizure  of  the  real  estate  belong- 
ing to  the  debtor  at  the  time  of  his  death,  which  was  followed  by 
suing  out  a  writ  of  venditioni  exponas  to  the  succeeding  August 
term,  when  a  rule,  upon  the  application  of  the  devisees  (that  is  the 
defendants  and  some  others,  perhaps,)  of  the  debtor,  was  granted 
by  the  court  on  the  plaintiffs,  to  show  cause  why  the  levy  and  judg- 
ment, and  all  subsequent  proceedings  in  the  cause,  should  not  be 
set  aside.  This  last  order  of  the  court  seems  to  have  produced  the 
case,  stating  the  facts,  upon  which  the  court  below  rendered  judg- 
ment, made  with  a  view  to  have  the  question,  already  mentioned, 
finally  settled,  before  a  sale  of  the  estate  should  be  made.  » 

This  court,  in  the  case  of  Penn  v.  Hamilton,  2  Watts  53,  in  giv- 
ing a  construction  to  the  act  of  1797,  limiting  the  lien  of  a  debt  of 
a  deceased  debtor  upon  his  real  estate  to  a  period  of  seven  years 
from  his  death,  unless  a  suit  were  commenced  for  the  recovery  of 
it  within  that  time,  and  duly  prosecuted,  held,  in  order  to  determine 
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what  should  be  deemed  a  due  prosecution  of  the  suit  so  commen- 
ced, that  the  requisites  of  the  act  of  1798,  for  continuing  the  liens 
of  judgments  obtained  against  debtors  themselves,  upon  their  real 
estates,  beyond  the  term  of  five  years  from  the  dates  respectively  of 
such  judgments,  might  be  taken  and  applied  as  a  rule  of  decision. 
Consequently,  then,  whatever  would  have  been  sufficient,  under  this 
latter  act,  for  continuing  the  lien  of  a  judgment  obtained  against  a 
living  debtor,  upon  his  real  estate,  would  be  equally  so  for  keeping 
alive  the  lien  of  a  debt  against  a  deceased  debtor's  real  estate,  after 
a  judgment  shall  have  been  obtained  against  his  personal  represen- 
tatives for  the  recovery  of  it. 

But  I  apprehend  that,  under  the  construction  given  by  this  court 
to  the  act  of  1798,  the  proceedings  had  upon  the  original  judgment 
in  this  case,  would  have  been  all-sufficient  to  have  preserved  and 
continued  the  lien  of  it  upon  the  real  estate  of  the  defendant,  if  it 
had  been  a  judgment  against  the  debtor  himself.  The  principle  of 
the  act  of  1798  was  not  applied  to  the  case  of  Penn  v.  Hamilton, 
because  it  was  thought  that  the  legislature  intended  that  it  should 
extend  to  such  a  case,  or  to  original  judgments  obtained  against  the 
representatives  of  deceased  debtors,  but  was  adopted  by  the  court, 
and  applied  to  it  upon  the  ground  of  analogy,  and  its  furnishing  a 
reasonable  rule,  as  it  was  conceived,  by  which  it  might  be  ascer- 
tained, whether  the  proceedings  upon  a  judgment  have  been  duly 
prosecuted  or  not,  in  order  to  obtain  execution  of  it.  The  acts  of 
1827  and  1829,  relative  to  the  liens  of  judgments,  and  prescribing 
the  mode  to  be  observed  and  pursued  with  a  view  to  continue  such 
liens  in  force,  have  no  application  to  judgments  obtained  against 
the  personal  representatives  of  deceased  debtors;  and  not  being 
very  reasonable  in  some  of  their  provisions,  as  regards  the  continu- 
ance of  the  liens  under  judgments  obtained  against  the  debtors  them- 
selves, it  is  therefore  not  very  probable  that  courts  will  ever.be  dis- 
posed to  extend  their  principles  to  cases  not  falling  within  either  the 
letter  or  spirit  of  these  acts. 

It  is  not  necessary,  however,  to  decide  the  question  raised  in  this 
case  upon  the  ground  thus  presented,  because  there  is  a  second 
ground  upon  which,  according  to  the  decision  of  this  court  in  Alexan- 
ders. Murray,  8  Watts  504,  it  is  to  be  determined,  clearly,  in  favour  of 
the  plaintiffs  below.  The  testator  of  the  defendants  below  charged 
by  his  will  the  debt  in  question,  as  also  all  his  other  debts,  upon  his 
real  estate;  and  in  case  his  personal  estate  should  prove  insufficient 
to  meet  the  payment  of  them,  he  also  directs  that  his  executors 
shall  sell  his  real  estate,  and  out  of  the  money  arising  therefrom, 
first  pay  all  his  debts  remaining  still  unpaid;  and  not  until  after  his 
debts  shall  be  paid  does  he  devise  any  portion  of  his  real  estate,  or 
bequeath  any  part  of  the  proceeds  arising  from  a  sale  thereof  to 
any  one.  Thus  the  debt  in  question  became  a  lien  upon  the  real 
estate  of  the  testator  without  any  limitation  annexed,  either  by  law 
or  by  the  will.  The  authority,  moreover,  given  by  the  will  to  the 
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executors  to  sell  the  real  estate,  and  with  the  proceeds  thereof  to 
pay  the  debts  in  the  first  place,  created  a  trust,  which  they,  after 
having  made  probate  of  the  will,  and  taken  letters  testamentary 
thereon,  were  bound  to  exercise  and  discharge  according  to  the 
tenor  and  effect  of  the  will.  This,  however,  they  neglected  to  do, 
and  the  widovy,  who  is  here  one  of  the  defendants,  with  her  present 
husband,  being  executrix,  jointly  with  two  others,  of  the  will,  not- 
withstanding their  violation  and  disregard  of  the  trust,  is  attempting 
now  to  have  the  real  estate  discharged  from  the  payment  of  the 
plaintiff's  claim,  without  paying  any  portion  of  it  whatever.  The 
widow,  it  is  true,  has  a  considerable  interest  in  the  real  estate,  but 
neither  she,  nor  any  of  the  devisees  or  legatees  can  claim  any  thing 
under  the  will,  even  according  to  its  tenor,  until  the  debts  are  all 
paid.  To  decide,  therefore,  that  the  claim  of  the  plaintiffs  below 
has  ceased  to  be  a  lien  upon  the  real  estate  of  the  defendants'  tes- 
tator, would  in  effect  be  preferring  the  claims  of  his  devisees  and 
legatees  to  those  of  his  creditors,  which  would  be  in  direct  contra- 
diction to  the  express  direction  of  his  will.  This  can  not  be,  for  it 
would  not  only  be  contrary  to  every  principle  of  law,  justice,  and 
equity,  but  would  be  permitting  the  defendants  below  to  take  ad- 
vantage of  their  own  wrong,  in  not  having  exercised  the  power 
and  discharged  the  trust  according  to  the  tenor  of  the  will,  and,  in 
fact,  giving  them  what  they  had  no  claim  to,  either  in  law  or 
equity.  In  Alexander  v.  Murray,  the  defendant  had  some  appear- 
ance of  equity  on  his  side;  but  here,  the  defendants  below  are 
without  even  the  slightest  colour  of  it.  We  therefore  think,  that 
the  court  below  were  right  in  giving  judgment  for  the  plaintiff. 
Judgment  affirmed. 


Addams  against  Heffernan. 

Land  charged  with  the  payment  of  an  annuity,  having  descended  to  the  heirs 
at  law,  of  whom  the  annuitant  Was  one,  is  not  thereby  wholly  discharged  from 
the  payment  of  the  annuity,  but  only  pro  tanlo,  which  the  annuitant  took  as  heir 
at  law. 

Quere,  if  the  annuitant  had  acquired  the  same  interest  by  purchase,  and  not 
by  the  act  of  the  law? 

One  who  has  a  lien  upon  two  funds,  and  suffers  one  of  them  to  be  disposed  of 
by  a  judicial  sale,  and  the  proceeds  applied  to  junior  incumbrances,  is  not  there- 
by precluded  from  having  the  amount  of  his  claim  out  of  the  second  fund,  when 
converted  into  money  by  a  judicial  sale. 

When  land  is  taken  at  the  valuation  by  the  eldest  son,  under  the  intestate  laws, 
and  he  enters  into  a  general  recognizance  for  the  payment  of  the  shares  of  the 
respective  heirs,  one  of  whom  is  a  feme  covert,  a  bond  given  to  her  husband  at 
ix. — 2  u* 
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the  same  time  for  the  amount  of  her  share,  is  not  such  a  reduction  into  posses- 
sion by  the  husband  as  to  divest  the  right  of  the  wife  surviving  her  husband; 
and  she,  upon  a  judicial  sale  of  the  land  bound  by  the  recognizance,  is  entitled 
to  receive  the  amount  secured  by  the  recognizance. 

When  a  feigned  issue  is  directed  to  try  facts,  no  exception  can  he  taken  by 
either  party  in  interest  in  regard  of  the  parties  to,  or  form  of,  the  issue  ordered 
by  the  court. 

Where  a  sum  of  money  is  set  apart  and  charged  upon  land,  the  interest  of 
which  is  to  be  paid  annually,  if  it  be  not  punctually  paid,  the  annuitant  is  entitled 
to  recover  interest  upon  the  annuity  from  the  time  it  was  payable. 

ERROR  to  the  common  pleas  of  Berks  county. 

George  W.  Heffernan,  administrator  of  Catharine  Heffernan,  de- 
ceased, against  Elijah  D^ckert  and  Peter  Addams,  administrators  of 
John  Addams,  deceased. 

This  was  an  issue  under  the  act  of  assembly  of  the  16th  of  April 
1827,  to  try  the  right  of  Catharine  Heffernan  to  the  money  in  court, 
arising  from  the  sale  of  the  real  estate  of  William  Singer,  viz : 

"  It  is  agreed  that  the  issue  in  this  case  be  made  up  by  the  plea 
of  non  assumpsit  and  issue,  and  that  the  same  be  tried  without  any 
declaration  or  further  plea.  If  the  said  plaintiff  is  entitled  to  any 
part,  the  jury  to  ascertain  the  sum,  and  find  the  same  accordingly; 
and  if  entitled  to  no  part,  the  jury  are  to  find  for  the  defendants: 
and  either  party  to  have  the  right  of  suing  out  a  writ  of  error." 

The  plaintiff,  to  maintain  the  issue  on  his  part,  gave  in  evidence 
the  Will  of  Henry  Singer,  Sen.,  deceased,  dated  the  13th  day  of 
September  1799,  and  proved  the  23d  day  of  June  1800. 

In  the  first  item  he  disposes  of  his  personal  property  to  his  sons, 
Henry,  John,  George,  William,  and  his  daughter  Eve. 

In  the  second  item  he  devises  two  tracts  of  land  in  Alsace  town- 
ship, one  of  one  hundred  acres  and  the  other  of  fifty  acres,  to  his 
son  "  Henry  Singer,  his  heirs  and  assigns  forever,  he  or  they  pay- 
ing thereout  and  therefor,  the  sum  of  1000  pounds  in  gold  or  silver 
money,  in  yearly  payments  of  100  pounds,  the  first  payment  to  be 
made  in  one  year  after  my  decease,  which  is  to  be  divided  among 
my  aforesaid  five  sons  and  daughter  Eve,  as  hereinafter  mention- 
ed,"— and  gives,  him  the  two  bay  mares  and  100  pounds  in  specie. 

In  the  third  item  he  devises  to  his  sons  John  and  George,  and  his 
daughter  Eve,  "  the  house  and  lot,  and  parts  thereon  in  Reading, 
his  two  acre  meadow  ground  in  Cuinru,  his  part  of  the  land  in  Al- 
sace township,  which  he  held  in  common  with  Jacob  Graul,  as  ten- 
ants in  common  forever,"  and  values  this  devise*  and  bequest  at 
650  pounds. 

In  the  fourth  item  he  devises  his  lands  in  Fishing  Creek,  in  North- 
umberland county,  which  he  held  in  common  with  Jacob  Graul,  to 
his  said  children,  Henry,  John,  George,  William  and  Eve. 

The  fifth  item  is  as  follows: — "  I  give  and  bequeath  unto  my 
daughter  Catharine  the  sum  of  five  shillings,  as  and  for  her  inheri- 
tance out  of  my  estate,  both  real  and  personal:  Provided,  never- 
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theless,  that  the  two  last  payments  which  my  son  Henry  is  to  pay 
for  the  land  hereby  devised  to  him,  shall  remain  unpaid  and  charged 
on  said  land;  and  my  said  son  Henry  Singer,  his  heirs  and  assigns, 
are  to  pay  the  interest  thereof,  from  the  time  said  payments  became 
due,  unto  my  said  daughter  Catharine,  yearly  during  her  natural 
life." 

He  directs,  in  the  seventh  item,  the  money  arising  from  the  sale 
of  his  personal  estate,  and  the  eight  first  payments  his  son  Henry 
is  to  pay,  (after  his  debts  and  funeral  expenses  are  thereout  paid,) 
to  be  divided  among  his  said  five  named  children,  Henry,  John, 
George,  William,  and  Eve,  as  follows: — Henry  shall  first  have  and 
receive  his  100  pounds,  before  bequeathed  to  him,  which  sum  he 
gives  him  beforehand,  and  not  to  be  included  in  his  share.  Then. 
William  shall  receive  so  much  until  he  is  equal  with  each  his  said 
three  children,  John,  George,  and  Eve,  agreeably  to  the  devise  to 
them  before  mentioned;  and  then  Henry  is  to  receive  so  much  until 
he  is  equal  with  each  of  his  said  children,  John,  George,  William, 
and  Eve,  and  then  they  shall  receive  equal  yearly,  until  said  money 
be  divided  equally  between  my  said  children,  Henry,  John,  George, 
William,  and  Eve. 

In  the  seventh  item,  he  orders  and  directs  that,  in  case  Henry 
does  not  accept  the  devise  to  him  as  aforesaid,  then  he  gives  and. 
devises  the  said  lands  unto  his  son  William,  his  heirs  and  assigns 
forever,  upon  the  same  conditions  and  payments  as  he  has  ordered 
and  directed  in  his  devise  of  it  to  Henry,  (reserving  in  the  dividend 
to  Henry  the  said  100  pounds  beforehand,)  and  in  case  of  Wil- 
liam's refusal,  then  his  executors  were  directed  to  sell  the  same, and 
then  the  proceeds  to  be  divided  among  Henry,  John,  George,  Wil- 
liam and  Eve,  in  the  manner  before  directed;  and  the  said  200 
pounds  from  which  his  daughter  Catharine  is  to  receive  the  interest 
is  to  remain  charged  on  said  lands,  and  the  purchaser,  or  his  heirs 
or  assigns,  to  pay  the  interest  yearly,  from  the  time  Henry  was  to 
pay  the  same. 

Lastly,  he  nominates  his  sons  Henry  and  George,  and  Peter  Fil- 
bert, executors,  &c. 

Also,  the  petition  of  John  Singer,  brother  of  Henry  Singer,  Jun., 
deceased,  dated  the  10th  day  of  August  1810,  setting  forth  that  the 
said  Henry  Singer  died  intestate  on  the  1st  day  of  July  1807,  with- 
out issue,  leaving  a  widow,  and  brothers  and  sisters,  John,  George, 
William,  Eve,  and  Catharine,  intermarried  with  Hugh  Heffernan, 
and  seised  of  real  estate,  to  wit,  the  one  hundred  acres  and  the  fifty 
acres  devised  to  Henry  Singer  by  the  will  of  Henry  Singer  the  elder. 

November  9,  1810,  inquisition  returned,  confirmed,  and  property 
adjudged  to  John  Singer,  at  1800  pounds,  the  valuation  thereof,  &c. 
Peter  Filbert  and  John  Goodhart  approved  as  sureties. 

Also,  a  recognizance  dated  the  9th  day  of  November  1810,  by 
John  Singer,  for  3600  pounds,  conditioned  to  pay  the  others,  heirs, 
&c.  of  Hen  ry  Singer,  their  respective  shares. 
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Also,  the  Will  of  John  Singer,  deceased,  dated  the  25th  day  of 
January  1819,  and  proved  the  29th  day  of  January  1822,  devising 
the  real  estate  mentioned  in  the  said  recognizance  unto  William 
Singer  and  Daniel  Stroeble,  &c. 

Also,  a  record  of  a  judgment  by  Henry  Seiler,  administrator  of 
Henry  Seiler,  against  Daniel  StroBble,  to  November  term  1822,  No. 
12,  and  scire  facias,  &c.;  and  executions  issued  thereon,  &c. 

Venditioni  exponas  to  November  term  1828,  No.  22.  Return, 
"  Daniel  Strceble's  undivided  moiety  sold  to  John  Addams  for  121 
dollars."  November  15th  1828,  deed  from  sheriff  to  Addams  ac- 
knowledged for  the  one  hundred  acres. 

Also,  the  record  of  an  action  of  partition  in  the  common  pleas  of 
Berks  county,  to  January  term  1831,  No.  24,  by  John  Addams 
against  William  Singer:  judgment  of  partition,  and  writ  of  parti- 
tion awarded,  returnable  to  November  term  1S31.  Writ  of  partition, 
returned,  valuing  and  appraising  the  property  at  3500  dollars. 

On  the  llth  day  of  January  1832,  inquisition  confirmed;  same 
day  William  Singer  elected  the  premises  at  the  valuation,  which  the 
court  adjudged  to  him,  subject  to  the  one  half  of  the  valuation- 
money  due  to  John  Addams,  being  1750  dollars,  with  interest. 

Also,  the  record  of  an  action  by  Elijah  Dechert  and  Peter  Ad- 
dams, administrators  of  John  Addams,  deceased,  against  William 
Singer,  to  January  term  1834,  No.  160.  January  11,  1836,  verdict 
for  plaintiff  for  2170  dollars,  and  judgment  thereon,  which  suit  be- 
ing brought  for  the  recovery  of  the  aforesaid  valuation-money  due 
to  the  said  John  Addams.  Fieri  facias  to  April  term  1835,  levied 
on  real  estate,  and  condemned,  as  per  inquisition  annexed. 

Venditioni  exponas  to  August  term  1836.  Return,  "  Property 
sold  to  Daniel  Stro3ble,  and  sale  set  aside." 

Alias  venditioni  exponas  to  November  term  1836.  Return, 
"Property  sold  to  Henry  Seiler  for  4545  dollars;  conditions  of  sale 
not  complied  with,  therefore  property  unsold  for  want  of  buyers." 

Pluries  venditioni  exponas  to  January  term  1837.  Return, 
"Property  sold  to  Henry  W.  Smith,  Esq.  for  3716  dollars,  being  the 
one  hundred  acres. 

January  13, 1827,  the  sheriff  paid  into  court,  for  distribution,  3635 
dollars  82  cents,  first  deducting  75  dollars  IS  cents,  the  amount  of 
costs. 

The  widow  of  Henry  Singer  died  on  the  10th  day  of  May  1831, 
and  Catharine  Heffernan  died  on  the  llth  day  of  January  1836: 
Hugh  Heffernan,  her  husband,  had  died  before  that  time. 

And  thereupon  the  plaintiff  rested. 

And  the  defendant,  having  opened  his  case,  gave  in  evidence 
another  writ  of  venditioni  exponas,  issued  on  the  judgment  of 
Henry  Seiler's  administrators  against  Daniel  Strcsble,  to  January 
term  1828.  Returned,  "  Fifty  acres  of  woodland  sold  to  John  Dot- 
terer  for  150  dollars."  Sheriff's  deed  to  John  Dotterer  acknow- 
ledged the  16th  day  of  January  1828. 
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The  defendants  then  further  gave  in  evidence  several  powers  of 
attorney  from  Hugh  Heffernan  and  Catharine  his  wife,  to  Hugh 
Henry  Heffernan,  authorizing  him  to  receive  the  annuity,  and  his 
receipts  for  the  payment  each  year  of  the  amount  due,  up  to  May 
1814,  and  then  also  gave  in  evidence  the  following  power  of  attor- 
ney and  release: 

"  Know  all  men  by  these  presents,  that  we,  Hugh  Heffernan  and 
Catharine  his  wife,  formerly  Catharine  Singer,  of  the  township  of 
Wayne,  county  of  Crawford,  and  commonwealth  of  Pennsylvania, 
have  nominated  and  appointed,  and  by  these  presents  do  nominate, 
constitute,  and  appoint,  and  in  our  place  and  stead  put  and  depute 
Hugh  Henry  Heffernan,  of  the  same  place,  our  true  and  lawful 
attorney,  for  us  and  in  our  name,  and  to  our  use,  to  ask,  demand, 
sue  for,  recover,  and  receive  all  such  sum  and  sums  of  money,  debts, 
dues,  accounts,  and  other  demands  whatsoever,  which  are  or  shall 
be  due,  owing,  payable,  and  belonging  to  us,  or  detained  from  us, 
by  any  manner  of  ways  or  means  whatsoever,  especially  all  the 
share  part  or  dividend  of  the  said  Catharine  Heffernan,  formerly 
Catharine  Singer,  of,  in,  and  to  the  estate  of  Henry  Singer,  late  of 
the  county  of  Berks  (whether  the  same  be  now  real  or  personal), 
in  the  hands  and  possession  of  John  Singer,  administrator  of  the 
estate  of  the  said  Henry  Singer,  deceased,  being — and  we  hereby 
further  empower  and  authorize  our  said  attorney  to  release  our 
right,  title,  interest,  property,  claim,  and  demand,  of,  in,  and  to  the 
estate  whereof  the  said  Henry  died  seised,  unto  the  aforesaid  John 
Singer,  his  heirs  and  assigns — and  also  for  us,  and  in  our  names, 
place,  and  stead,  and  as  our  proper  act  and  deed,  to  sign,  seal,  and 
deliver,  and  acknowledge  all  such  deed  or  deeds  of  release  as  shall 
or  may  be  necessary  in  and  about  the  premises,  giving  and  granting 
unto  our  said  attorney,  by  these  presents,  our  full  and  whole  power, 
strength,  and  authority  about  the  premises,  to  have,  use,  and  take 
all  lawful  ways  and  means,  in  our  name,  for  the  purpose  aforesaid; 
and  upon  the  receipt  of  any  such  debts  and  dues,  or  sums  of  money, 
acquittance  or  sufficient  discharge,  in  our  name  to  make,  seal,  and 
deliver — and  generally  all  other  acts,  things,  and  devices  in  law 
whatsoever  needful  or  necessary  to  be  done,  in  and  about  the  pre- 
mises, for  us  and  in  our  name  to  do,  execute,  and  perform,  as  fully, 
largely,  and  amply,  to  all  intents  and  purposes,  as  we  ourselves 
might  or  could  do,  if  personally  present,  hereby  ratifying,  allowing, 
arid  confirming  all  and  whatsoever  our  said  attorney  shall  lawfully 
do  in  and  about  the  premises  by  virtue  hereof.  In  witness  whereof, 
we  have  hereunto  set  our  hands  and  seals,  the  tenth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fourteen, 

"  HUGH  HEFFERNAN,  [L.  s.] 

"CATHARINE  HEFFERNAN,     [L. s.] 

"  Sealed  and  delivered  in  the  presence  of 
"PiETu  HEIDEKOPU, 
«  NOAH  WADE." 
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«  Know  all  men  by  these  presents,  that  I,  Hugh  Henry  Heffer- 
nan, of  the  township  of  Wayne,  county  of  Crawford,  and  common- 
wealth of  Pennsylvania,  yeoman,  sendeth  greeting. — Whereas 
Henry  Singer,  in  his  lifetime,  made  his  last  will  and  testament, 
bearing  date  the  thirtieth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  ninety-nine,  wherein  and 
whereby,  amongst  other  things,  he  did  give  and  bequeath  in  the 
words  following,  to  wit: — 'Item,  I  give  and  bequeath  unto  my 
daughter  Catharine  the  sum  of  five  shillings,  as  for  her  inheritance 
out  of  my  estate,  both  real  and  personal.  Provided,  nevertheless, 
that  the  two  last  payments  which  my  son  Henry  is  to  pay  for  the 
land  hereby  devised  to  him,  shall  remain  unpaid  and  charged  on 
said  land;  and  my  son  Henry  Singer,  his  heirs  arid  assigns,  are  to 
pay  the  interest  thereof,  from  the  time  said  payments  become  due, 
unto  my  said  daughter  Catharine,  yearly,  rr  during  her  natural 
life,'  as  in  and  by  said  recited  will,  since  his  decease  duly  proven 
and  remaining  in  the  register's  office  at  Reading,  in  and  for  the 
county  of  Berks,  recourse  thereunto  had  appears.  And  whereas 
the  said  Henry  Singer,  son  of  the  said  Henry,  became  in  his  lifetime 
lawfully  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  mes- 
suage tenement  and  two  tracts  of  land,  situate  in  Alsace  township, 
Berks  county,  containing  together  one  hundred  and  fifty  acres,  being 
the  same  which  the  said  Henry  Singer,  by  the  above  recited  will, 
did  give  and  devise  unto  his  son  Henry,  with  the  appurtenances, 
and  being  so  thereof  seised,  died  intestate,  and  without  issue,  but 
leaving  a  widow,  now  intermarried  with  Henry  Seiler,  and  brothers 
and  sisters,  to  wit:  John  Singer,  William  Singer,  Eve  Singer,  and 
the  said  Catharine,  intermarried  with  Hugh  Heffernan,  to  whom,  by 
the  laws  of  Pennsylvania  relating  to  intestate  estates,  did  descend 
and  come.  And  whereas  the  said  real  estate  of  the  said  intestate 
was  valued  and  appraised  by  an  order  of  the  orphans'  court  of  the 
county  aforesaid,  and  adjudged  by  the  orphans'  court  to  the  said 
John  Singer,  one  of  the  heirs  at  law,  as  in  and  by  the  records  of  the 
said  court  had,  more  at  large,  will  appear.  And  whereas  the  said 
Hugh  Heffernan  and  Catharine  his  wife,  late  Catharine  Singer,  by 
their  attorney,  Hugh  Henry  Heffernan,  by  letter  of  attorney  under 
their  hands  and  seals,  bearing  date  the  tenth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fourteen,  did 
nominate,  constitute,  and  appoint  the  said  Hugh  Henry  Heffernan, 
for  and  in  consideration  of  the  sum  of  two  hundred  dollars  in  specie, 
to  me  in  hand  paid  by  John  Singer,  of  the  borough  of  Reading, 
county  of  Berks  aforesaid,  yeoman,  at  and  before  the  ensealing  and 
delivering  hereof,  the  receipt  whereof  is  hereby  acknowledged,  and 
thereof  acquit  and  forever  discharge  the  said  John  Singer,  his  heirs, 
executors,  and  administrators,  by  these  presents  hath  granted,  bar- 
gained and  sold,  aliened,  enfeoffed,  released,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell,  alien,  enfeoff,  release,  and 
confirm,  unto  the  said  John  Singer,  and  to  his  heirs  and  assigns,  all 
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such  sum  or  sums  of  money  due  or  hereafter  becoming  due  unto 
the  said  Hugh  Heffernau  and  Catharine  his  wife,  out  of  the  estate 
of  the  said  Henry  Singer,  the  elder,  agreeable  to  the  above  recited 
will;  and  also  such  sum  or  sums  of  moneys  which  are  due,  or  here- 
after becoming  due,  out  of  the  estate  of  Henry  Singer  the  younger, 
deceased,  arising  and  issuing  out  of  and  from  the  said  messuage, 
tenement,  and  two  tracts  of  land,  situate  in  Alsace  township  afore- 
said. And  further,  I  do  by  these  presents  acquit,  release,  and  for- 
ever discharge  the  said  John  Singer,  his  heirs,  executors,  adminis- 
trators, and  every  of  them,  of  and  from  the  payment  of  all  such 
sum  or  sums  of  money,  legacies,  or  bequest,  now  due  or  hereafter 
becoming  due,  unto  Hugh  Heffernan  and  Catharine  his  wife,  arising 
out  of  the  estate  of  the  said  Henry  Singer,  agreeably  to  his  said 
will.  And  also  all  such  sum  or  sums  of  money  due  and  hereafter 
becoming  due  unto  the  said  Hugh  Heffernan  and  Catharine  his 
wife,  out  of  the  real  estate  or  personal  estates  situated  in  Alsace 
township  aforesaid,  whereof  the  said  Henry  Singer,  the  younger, 
died  intestate;  and  also,  of  and  from  all  actions,  suits,  accounts, 
costs  and  charges,  payments,  dues,  demands,  damages,  trouble,  and 
expenses  whatsoever,  touching  or  concerning  the  premises  aforesaid. 
In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this 
seventh  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fourteen. 

"  HGUH  H.  HEFFERMAN,     [L.  s.] 
"  Sealed  and  delivered  in  the  presence  of  us, 

"  ICHABOD  HAMLIN, 

"  HENRY  BETZ." 

A  bond,  dated  the  9th  day  of  November  1810,  given  by  John 
Singer,  and  Peter  Filbert  and  John  Goodhart  as  his  sureties,  to 
Hugh  Heffernan,  intermarried  with  Catharine  Singer,  a  sister  of 
Henry  Singer  the  younger,  deceased  (reciting  the  proceedings  of 
the  orphans'  court  on  the  real  estate  of  said  deceased),  in  the  penal 
sum  of  720  pounds,  conditioned  to  pay  Hugh  Heffernan  180  pounds 
in  one  year,  and  180  pounds  after  the  death  of  the  widow  of  said 
deceased. 

Receipt  on  bond.  "Received,  July  7,  1814,  from  the  within 
named  John  Singer,  the  sum  of  three  hundred  and  sixty  pounds, 
the  amount  within  in  full.  HUGH  H.  HEFFERNAN, 

360/.  Attorney  for  Hugh  Heffernan. 

Henry  Betz  testified  as  follows: 

"  I  drew  the  release  and  witnessed  it;  the  receipt  on  the  bond  is 
also  in  my  handwriting.  Mr  Spayd  was  the  attorney,  and  to  the 
best  of  my  recollection,  the  money  was  paid  in  his  office.  Hugh 
Henry  Heffernan  must  have  had  the  bond;  he  was  alleged  to  be 
a  son."  Cross  examined — "  This  receipt  is  in  my  handwriting;  I 
am  a  witness  to  it.  Mr  Hineman  was  clerk  of  the  orphans'  court 
at  that  time." 
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Receipt  on  bond  read. 

February  9,  1836,  letters  of  administration  on  the  estate  of  Ca- 
tharine Heffernan  granted  to  John  HefFernan. 

October  11,  1838,  letters  of  administration  on  the  estate  of  Ca- 
tharine Heffernan  granted  to  George  Heffernan.  Defendant  closed. 

Plaintiff  gave  m  evidence  the  following  receipt: 

"  Received,  Reading,  July  7,  1814,  from  John  M.  Hyneman,  Esq.* 
a  bond  from  John  Singer  and  others  to  Hugh  Heffernan,  for  his 
wife's  share  of  Henry  Singer's  real  estate,  dated  November  9, 1810. 

"  HUGH  H.  HEFFERNAN, 
"Attorney  by  letter  of  attorney  for  Hugh  Heffernan^SfC. 

"  Witness,  HENRY  BETZ." 

Administration  account  of  Magdalena  Singer  and  John  Singer, 
administrators  of  Henry  Singer,  deceased,  confirmed  nisi,  January 
6,  1809;  balance  due  estate,  395  pounds  9  shillings  62  pence. 

Charge  of  the  court  to  the  jury. 

"The  plaintiff  claims  the  interest  on  200  pounds,  from  the  12th 
of  January  1814  to  the  llth  January  1836,  under  and  by  virtue  of 
the  will  of  Henry  Singer,  deceased;  also,  the  sum  of  180  pounds, 
with  interest  from  the  10th  of  May  1834  to  the  12th  of  January 
1S36,  as  one  of  the  heirs  of  Henry  Singer,  senior,  deceased. 

"  Henry  Singer,  the  elder,  by  his  will  devised  certain  lands  to  his 
son  Henry,  he  paying  the  sum  of  1000  pounds  to  the  testator's  five 
sons  and  daughter  Eve,  in  yearly  payments  of  100  pounds.  The 
two  last  payments  were  to  remain  unpaid,  and  charged  on  the  land, 
for  and  during  the  life  of  his  daughter  Catharine  Heffernan,  the 
interest  thereof  to  be  paid  to  her  annually.  It  is  admitted  that  the 
interest  was  paid  to  her  up  to  the  12th  of  January  1814.  Catharine 
Heffernan  died  on  the  llth  of  January  1836,  she  having  survived 
her  husband. 

Henry  Singer,  the  devisee,  died  anterior  to  the  year  1810,  intes- 
tate, without  issue,  leaving  a  widow,  who  died  on  the  10th  of  May 
1831.  Henry  left  five  brothers  and  sisters.  In  1810  the  land  de- 
vised to  Henry  by  his  father  was  appraised,  and  accepted  of  by 
John,  one  of  the  brothers,  at  1800  pounds;  900  pounds  were  paid 
by  John  to  the  other  heirs,  at  the  time  of  said  acceptance;  900 
pounds  remained  charged  on  the  land,  until  the  death  of  Henry's 
widow.  The  one  fifth  of  this  sum  is  the  180  pounds  which  is  here 
claimed,  with  interest,  since  the  widow's  death. 

« It  is  contended  by  the  counsel  of  the  defendant,  that  on  the  death 
of  Henry,  the  devisee,  the  lands  which  had  been  devised  to  him 
by  his  father,  descended  to  his  brothers  and  sisters,  of  whom  Catha- 
rine Heffernan  was  one,  and  therefore  that  this  legacy  was  merged 
or  extinguished. 

"  It  is  true,  that  on  the  death  of  Henry,  this  land  did  descend  to 
his  brothers  and  sisters,  as  tenants  in  common;  notwithstanding 
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this  fact,  as  against  her  brothers  and  sisters,  Catharine  still  had  a 
right  to  this  interest,  to  be  thus  annually  paid  to  her;  the  death  of 
Henry  did  not  destroy  her  right  to  it;  at  his  death,  Catharine  did 
not  become  the  entire  owner  of  the  whole  estate.  There  never 
was  a  perfect  union  of  the  legal  and  equitable  title  in  her.  If  she 
had  become  the  entire  owner  of  the  land,  then  the  charge  in  her 
favour  would  have  sunk  into  the  legal  estate.  In  that  case  there 
could  have  been  no  just  end  for  which  the  charge  could  have  sur- 
vived; she  had  not  even  the  prior  right  of  acceptance  under  our 
intestate  laws.  The  brothers,  by  law,  were  preferred  to  her;  of  this 
advantage  John  availed  himself,  and  thus  the  absolute  estate  became 
his.  Why  then  should  the  charge  be  merged?  She  had  not  re- 
ceived the  money,  nor  any  equivalent  for  it;  no  rule  of  law  enjoined 
her  to  relinquish  it  for  the  benefit  of  her  brothers  and  sister;  nor 
does  it  appear  that  in  point  of  fact  she  did  relinquish  it.  This  is 
not  insisted  on,  but  the  relinquishtnent  is  argued  as  being  by  ope- 
ration of  law.  Justice  would  then  appear  to  demand  that  the  charge 
should  still  subsist.  There  is  some  legitimate  and  beneficial  purpose 
which  requires  that  it  should  be  preserved.  It  appears  to  have  been 
the  understanding  of  the  parties  in  interest  that  it  should  be  preserved. 
The  fact,  that  the  interest  was  for  some  time  confessedly  paid  by  the  oc- 
cupant, is  a  strong  demonstration  of  this  understanding.  It  is  even 
now  contended  that  it  has  all  been  discharged.  This  is  all  inconsistent 
with  the  idea  that  it  has  been  merged.  It  cannot  be  merged  contrary 
to  the  intention  of  the  parties.  There  is  nothing  in  the  whole  trans- 
action, either  actual  or  presumed,  which  clearly  manifests  an  inten^ 
tion  that  it  should  be  merged.  Whether  it  should  merge  or  not, 
was  not  a  matter  of  indifference  to  her;  she  might  insist  upon  its  pay- 
ment as  matter  of  right;  that  it  should  be  kept  alive  appears  to  me  best 
to  subserve  the  purposes  of  justice,  and  the  actual  intention  of  par- 
ties, as  far  as  that  is  demonstrated  by  what  they  did  at  the  time; 
This  purpose  was  one  which  was  innocent,  and  worked  injury  to 
no  one  interested;  to  my  mind  it  is  most  obvious,  that  her  right  to 
this  money  has  not  merged. 

"John  Singer,  who  accepted  the  land,  having  made  his  will, 
which  was  proved  on  the  29th  of  January  1822,  died,  but  the  pre- 
cise time  has  not  been  shown;  the  same  lands  were  devised  by  him 
to  William  Singer  and  Daniel  Stroeble.  In  1822  Henry  Seiler  ob- 
tained a  judgment  against  Daniel  Strceble,  and  by  virtue  of  execu- 
tion process,  his  interest  in  the  land,  by  the  sale  of  which  the  money 
now  in  court  for  distribution  was  raised,  was  sold  to  John  Addams. 
The  sheriff's  deed  to  him  was  acknowledged  on  the  15th  of  Novem- 
ber 1828.  On  proceedings  of  partition  of  this  land  between  Ad- 
dams  and  Singer,  it  was  valued  at  3500  dollars.  Singer  accepted 
of  the  land;  not  having  paid  this  appraised  value,  it  was  sold  on  a 
judgment  obtained  for  the  same,  and  the  proceeds  of  this  sale  are 
now  for  distribution, 
ix. — 2  v 
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"The  defendant  has  given  in  evidence  a  sheriff's  deed  to  Mr 
Dotterer  for  the  fifty  acres  of  woodland  which  was  part  of  the  devi- 
sed property;  this  was  sold  for  150  dollars;  this  sale  must  have 
taken  place  about  January  182S. 

"  It  is  contended  that  this  sale  discharges  the  plaintiff's  claim  from 
that  proportion  of  the  debt  which  these  fifty  acres  ought  in  equity  to 
bear.  We  have  not  the  facts  in  regard  to  the  sale  to  Dotterer  very  fully 
before  us.  There  is  no  doubt  but  both  pieces  of  land  were  origi- 
nally bound  for  these  claims;  when  part  was  sold,  and  the  money 
not  applied  to  their  payment,  the  first  purchaser  might  insist  that 
the  money  should  be  raised  out  of  the  lands  unsold.  Dotterer  was 
the  first  purchaser,  if  I  got  the  dates  correctly;  the  debt  should  in 
equity  be  raised  out  of  the  residue  of  the  land,  and  that  sold  could 
only  be  resorted  to  for  that  which  remained  after  this  residue  was 
exhausted.  So  far  as  the  facts  are  before  the  court,  I  do  not  see 
any  thing  which  could  relieve  the  fund  for  distribution,  by  throw- 
ing any  part  of  the  plaintiff's  claim  on  the  fifty  acres. 

"'1  he  execution  of  the  power  under  the  letter  of  attorney  was  not 
legal,  and  in  itself  does  not  bar  the  plaintiff's  right  to  recover,  even 
if  the  whole  amount  was  paid  to  the  attorney.  The  law  has  been 
so  ruled  in  this  very  case  by  the  supreme  court.  This  law  must  be 
our  guide.  The  question  then  is,  whether  any  thing  has  been  done 
by  the  principals  .which  will  amount  to  a  ratification  of  what  was 
done  by  the  attorney.  The  attorney  was  the  son  of  his  principals; 
from  the  proof,  that  on  his  return  home  he  informed  them  truly  of 
what  he  had  done,  and  paid  them  over  the  money  which  he  had 
received  as  the  consideration  for  this  receipt  and  release.  If  he  did, 
and  they  received  the  money,  it  would  be  a  ratification  of  what  he 
had  done,  and  they  would  be  bound  by  it,  and  conld  not  recover  in 
this  action.  If  he  informed  them  of  what  he  had  done,  and  they 
agreed  to  it,  or  acquiesced  in  it,  they  ought  not  now  to  be  permitted, 
after  this  lapse  of  time,  and  under  the  circumstances  of  this  case,  to 
recover.  The  decision  of  these  facts  is  left  to  you.  If  you  find  for 
the  plaintiff,  you  will  calculate  interest  on  the  annual  instalments, 
from  the  time  at  which  they  were  respectively  payable. 

"  When  John  accepted  of  the  lands,  he  gave  a  bond  to  Heffer- 
nan, in  right  of  Catharine  his  wife,  for  her  share.  It  is  contended 
that  this  made  the  debt  absolutely  the  property  of  the  husband,  and 
that  the  plaintiff  cannot  recover.  When  Heffernan  the  husband 
died,  does  not  appear;  but  it  has  been  conceded  that  he  died  before 
Catharine  his  wife.  He  never  had  reduced  the  money  to  possession. 
He  had  made  claim,  to  be  sure,  but  had  never  even  obtained  judg- 
ment for  it.  She  was  the  meritorious  person;  the  debt  was  due 
and  owing  in  her  right:  on  his  death  it  survived  on  the  wife.  The 
action  is  properly  brought  in  the  name  of  the  representative;  nor 
do  I  think  that  the  suit  being  stated  in  the  name  of  George  W. 
Heffernan,  who,  it  appears,  was  appointed  administrator  long  after 
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this  suit  was  brought,  interposes  any  difficulty  under  the  circum- 
stances of  the  case. 

"  I  do  not  think  that  the  sale  by  the  sheriff  to  Mr  Addams  extin- 
guishes the  plaintiff's  claims  as  a  lien  on  the  land,  so  sold,  either  in 
whole  or  in  part. 

"  To  this  charge  the  defendant's  counsel  except,  and  at  their  re- 
quest it  is  written  and  filed.  JOHN  BANKS,  [L.  s.]" 

Errors  assigned. 

1.  The  court  erred  in  instructing  the  jury  that  when  the  lands,  on 
which  the  said  annual  interest  of  12  pounds  was  charged,  descended 
to  the  said  Catharine  Heffernan  and  her  brothers  as  tenants  iu  com- 
mon; the  legacy  previously  charged  upon  said  land  in  her  favour, 
was  not  merged  or  extinguished,  or  any  part  thereof. 

2.  The  court  erred  in  charging  the  jury  that  the  sale  of  the  fifty 
acres  of  land  by  the  sheriff  to  Mr  Dotterer,  did  not  discharge  the 
claim  of  the  plaintiff  for  that  proportion  of  the  debt  which  these 
fifty  acres  ought  in  equity  to  bear. 

3.  The  court  erred  in  charging  the  jury  that  the  sale  by  the  she- 
riff to  Mr  Addams  did  not  extinguish  the  plaintiff's  claim  as  a  lien 
on  the  land  so  sold,  either  in  whole  or  in  part. 

4.  The  court  erred  in  charging  the  jury  that  the  bond  given  to 
Hugh  Heffernan  for  360  pounds,  in  right  of  his  wife,  did  not  be- 
come absolutely  the  property  of  the  husband,  that  it  survived  to 
the  wife,  and  that  her  representative  is  entitled  to  the  amount  of 
said  bond. 

5.  The  court  erred  in  charging  that  the  suit  is  properly  brought 
in  the  name  of  George  W.  Heffernan,  administrator  of  Catharine 
Heffernan,  deceased,  although  it  appears  that  the  said  George  W. 
Heffernan  was  not  appointed  the  administrator  of  said  Catharine 
Heffernan  until  long  after  this  suit  was  brought. 

6.  The  court  erred  in  charging  the  jury  that  the  execution  of  the 
power  was  not  legal  in  itself,  and  does  not  bar  the  plaintiff's  right 
to  recover,  even  if  the  whole  amount  was  paid  to  the  attorney. 

7.  The  court  erred  in  charging  the  jury  that  payment  of  the 
whole  of  the  annual  interest  of  12  pounds  should  be  made  out  of 
the  money  raised  by  the  sale  of  the  one  hundred  acre  tract. 

8.  The  court  erred  in  charging  the  jury  to  calculate  interest  on 
the  annual  instalments  from  the  time  they  became  due. 

Deckert  and  Smith,  for  plaintiff  in  error,  on  the  argument  of  the 
first  error  assigned,  cited  2  P.  Wms.  604;  7  Watts  20;  2  Penn. 
Rep.  340;  5  Whart.  452.  Third  error,  16  Serg.  #  Ratvle  410;  1 
Penn.  Rep.  96;  4  Rawle  440;  3  Rawle  109;  2  Penn.  Rep.  477; 
1  Penn.  Rep.  120.  Fourth  error,  12  Pick.  173;  5  Johns.  Chan. 
196;  2  Kent's  Com.  115;  2  Penn.  Prac.  109. 

Hoffman  and  Greenough,  for  defendant  in  error.  First  error, 
18  Vez.  384;  5  Watts  456;  4  Whart.  410;  8  Watts  138.  Second 
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error,  1  Rawle  295;  1  Watts  494.     Eighth  error,  4  Watts  177;  2 
Watts  200;  4  Dessaus.  422. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  defendants  below,  who  are  the  plaintiffs  in 
error,  resisted  the  claim  of  the  plaintiff  below,  for  the  arrears  of  the 
annuity  of  twelve  pounds,  charged  upon  the  one  hundred  and  fifty 
acres  of  land,  devised  to  Henry  Singer,  Jr.,  by  the  last  will  of  his 
father,  Henry  Singer,  the  elder,  on  the  ground  that  the  annuity  be- 
came extinct,  either  in  whole  OK  in  part,  by  means  of  the  one  undi- 
vided fifth  of  the  land's  having  descended  to  Catharine  Heffernan, 
the  annuitant  and  intestate  of  the  plaintiff  below,  as  one  of  the  five 
heirs  at  law  of  the  devisee  of  the  land,  who  died  intestate,  as  it  ap- 
pears from  the  petition  of  John  Singer  to  the  orphans' court,  on  the 
first  of  July,  1807.  The  court  below,  however,  were  of  opinion  that 
the  circumstance  of  the  annuitant's  having  become  by  descent  the 
owner  of  an  undivided  fifth  part  of  the  land,  as  tenant  in  common, 
xlid  not  affect  her  right  to  have  the  full  amount  of  the  annuity  there- 
after paid  to  her,  in  any  degree  whatever,  and  accordingly  instructed 
the  jury  to  that  effect.  To  this  instruction  the  counsel  for  the  de- 
fendants below  took  exception,  and  have  assigned  it  here  as  the 
first  error.  In  the  first  place  it  may  be  proper  to  observe,  that  the 
claim  to  the  annuity  is  not  made  against  the  estate  of  Henry  Singer, 
the  devisee,  generally,  as  if  he  had  been  personally  liable  originally 
for  the  payment  of  it,  but  against  the  fund  arising  from  the  snle  of 
the  land,  or  rather  one  hundred  acres  thereof,  whereon  it  was  charged 
and  made  a  lien  by  the  will  of  the  testator,  who  gave  it.  For  sup- 
posing the  annuitant  to  have  been  entitled  to  claim  the  whole  of  the 
annuity  against  the  devisee  personally  in  his  lifetime,  or  his  personal 
representatives  after  his  death,  yet  it  may  present  a  different  ques- 
tion, whether  she,  having  become  the  owner  of  an  undivided  por- 
tion of  the  land,  upon  which  the  annuity  was  charged,  could  do  so 
as  against  it  thereafter.  Now  it  is  very  clear,  that,  if  she  had  be- 
come the  owner  of  the  whole  of  the  land  so  charged,  the  annuity 
would  have  become  entirely  extinct  thereby.  Notwithstanding, 
however,  the  court  below  considered  this  would  have  been  the 
result  of  such  an  event,  yet  they  entertained  the  opinion,  that  a  par- 
tial ownership  of  the  land  by  the  annuitant  would  not  operate  as  an 
extinguishment  even  pro  tanto.  Under  the  statute  regulating  the 
descent  of  estates  of  inheritance  in  Pennsylvania,  no  distinction  is 
or  can  be  made  as  to  the  quantum  that  each  of  the  heirs  standing 
in  equal  degree  to  the  ancestor  shall  take,  where  every  thing  like 
advancement  to  any  of  them  by  the  ancestor  in  his  lifetime  is  out 
of  the  question.  Their  interests  are  made  equal  by  the  statute; 
but  in  the  case  before  us,  if  it  were  to  be  adjudged  that  the  annui- 
tant took  her  undivided  fifth  part  discharged  of  the  annuity  altoge- 
ther, and  that  the  other  heirs  took  their  respective  portions  of  the 
estate,  charged  exclusively  with  the  whole  of  it,  the  consequence  is, 
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that  the  annuitant  would  be  held  to  have  acquired  by  descent  a 
greater  interest  in  the  estate  than  either  one  of  the  other  heirs.  Or 
suppose  that  the  interest  of  one  of  the  other  heirs  in  the  laud  charged 
had  been  sold  under  a  judgment  and  execution  against  him  in  the 
lifetime  of  the  annuitant,  when  arrears  of  the  annuity  were  due  to 
her,  and  she  had  claimed  and  been  paid  the  amount  of  such  arrears 
out  of  the  money  arising  from  the  sale,  would  it  not  have  been  just 
as  equitable  that  the  heir,  whose  portion  of  the  land  charged  had 
thus  been  sold  and  made  to  pay  the  whole  amount  of  the  arrears 
due  to  the  annuitant,  should  have  had  contribution  from  the  other 
heirs?  It  would  seem  as  if  but  one  answer  could  be  given  to  this 
question,  and  that  a  stronger  case  for  making  equality  of  burthen 
the  rule  of  equity,  as  also  that  of  decision  in  the  case,  could  not  be 
easily  imagined,  and  is  never  likely  to  happen.  Again,  suppose 
another  person,  instead  of  the  annuitant,  had  in  such  case  been  the 
owner,  by  descent  of  her  fifth  of  the  land  charged,  could  it  be  doubt- 
ed for  a  moment  that  such  person  would  not  have  been  liable  to  con- 
tribution? Certainly  not.  Then  why  should  the  annuitant  be  ex- 
empt from  it — or,  in  other  words,  why  should  not  one-fifth  of  the 
annuity  be  considered  as  extinguished,  and  thus  equalize  the  inte- 
rests respectively  which  the  five  heirs  acquired  by  descent  in  the 
land.  Though  heirs  will  not  be  permitted  to  claim  coutribution 
against  a  purchaser  from  their  ancestor,  yet,  as  against  each  other, 
there  is  no  reason  why  they  should  not  have  it.  Boyer  v.  Hivettte, 
3  Bulstr.  320,  per  Jones,  J.;  and  321,  per  Dodridge,  J.  The  distinc- 
tion in  this  respect  is  founded  in  reason,  because  the  heirs  succeed 
to  the  estate  as  the  ancestor  held  it,  and  stand  as  it  were  in  his  place, 
bound  to  fulfil  his  obligations,  so  far  as  they  were  a  charge  upon  the 
estate  at  the  time  of  his  death,  or  otherwise  give  it  up  for  that  pur- 
pose. Had  the  annuitant  acquired  her  interest  in  the  land,  charged 
with  the  payment  of  her  annuity,  by  purchase,  it  is  not  necessary  to 
say  here  what  would  have  been  the  effect  of  it,  whether  it  would 
have  operated  so  as  to  have  extinguished  the  whole  of  the  annuity 
or  not.  Supposing,  however,  that  it  would,  still  it  does  not  neces- 
sarily follow  that  the  acquisition  of  a  similar  interest  by  the  act  of 
the  law  would  produce  such  an  effect:  because  the  maxim,  actus 
legis  nulli  facit  injuriam,  may  interpose  to  prevent  it.  As  in  the 
case  of  a  rent  charge,  if  the  grantee  purchase  part  of  the  land,  the 
rent  thereby  becomes  extinct,  and  he  shall  never  have  a  writ  of  an- 
nuity; but  if  the  rent  charge  be  determined  by  the  act  of  God,  or  of 
the  law,  the  grantee  may  have  a  writ  of  annuity.  Co.  Lit.  148,  a. 
So  if  the  tenant  of  the  land,  in  case  of  a  rent  charge,  convey  part 
thereof  to  the  father  of  the  party  entitled  to  the  rent,  and  the  father 
dies,  whereupon  the  land  so  conveyed  descends  to  the  owner  of  the 
rent,  the  rent  shall  not  thereby  become  suspended  or  extinguished 
in  whole,  but  in  part  only,  and  shall  be  apportioned.  Co.  Lit.  148,  b. 
The  result  would  doubtless  be  the  same  in  the  case  of  land  charged 
with  a  rent  seek,  because  the  only  distinction  between  a  rent  seek 
ix. — 2  v* 
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and  a  rent  charge  is,  that  the  remedy  by  distress  is  granted  with  and 
accompanies  the  latter.  The  charge  in  question  having  been  with- 
out the  remedy  by  distress  for  its  recovery,  may  therefore  be  very 
justly  considered  the  same  as  a  rent  seek,  or  an  annuity  charged 
upon  the  land,  and  as  falling  under  the  same  rules.  We  therefore 
think  that  the  court  below  erred  in  not  having  instructed  the  jury 
to  apportion  it,  if  they  found  for  the  plaintiff,  by  reducing  it  from 
twelve  pounds  to  nine  pounds  twelve  shillings  per  annum. 

The  second  error  is,  that  the  court  erred  in  charging  the  jury,  that 
the  judicial  sale  made  by  the  sheriff  of  the  fifty  acres  to  John  Dot- 
terer,  for  150  dollars,  did  not  discharge  so  much  of  the  claim  of  the 
intestate  of  the  plaintiff  below,  as  the  fifty  acres  ought  in  equity  to 
bear;  according  to  their  proportional  value  to  that  of  the  whole  one 
hundred  and  fifty  acres.  We  are  of  opinion  that  this  error  cannot 
be  sustained.  The  land  upon  which  the  claim  of  the  intestate  of 
the  plaintiff  below  was  a  charge,  consisted  of  two  separate  lots,  one 
containing  one  hundred  acres,  and  the  other  fifty  acres:  so  that  in 
this  respect  she  may  be  considered  as  having  two  distinct  funds,  to 
which  she  had  a  right  in  law  to  resort,  in  order  to  have  her  claim 
satisfied.  In  such  case,  having  a  clear  legal  right  to  resort  to  either 
for  payment,  she  of  course  had  the  right  of  forbearing  to  make  her 
claim  upon  the  first  that  was  converted  by  a  judicial  sale  into  money. 
If  any  objection  existed  on  the  part  of  any  one  to  her  doing  so  at 
the  time,  he  ought  then  to  have  made  it  known,  and  to  have  invok- 
ed the  aid  of  equity  to  prevent  her  from  doing  so,  if  he  had  any  suf- 
ficient ground  for  it.  Her  right  to  go  against  either  fund,  or  any 
portion  of  the  land  charged,  being  a  perfect  legal  right,  could  not  be 
affected  by  a  mere  equitable  objection,  unless  it  were  made  in  time 
to  prevent  her  from  losing  by  it.  But  the  moneys  arising  from  the 
previous  sales  having  been  all  appropriated  to  the  payment  of  other 
claims,  cannot  now  be  come  at  by  the  plaintiff  below;  and  no  notice 
having  been  given  to  him  or  his  intestate  that  such  a  thing  was  de- 
sired, it  is  obviously  too  late  to  insist  now  upon  having  recourse 
thereto,  or  upon  his  losing  any  portion  of  his  claim  because  he  or 
his  intestate  did  not  do  so.  If  we  had  a  court  of  chancery,  the  right 
of  the  intestate  of  the  plaintiff  below  at  law,  to  resort  to  either  fund, 
could  have  been  resisted  only  in  that  court;  but  it  is  too  plain  to  ad- 
mit of  illustration,  that  if  such  application  were  not  made  until  after 
the  plaintiff's  intestate  had  permitted  one  of  the  funds,  upon  which 
she  had  a  lien,  to  be  appropriated  to  the  discharge  of  junior  claims, 
it  would  be  too  late  then  to  make  it,  as  no  alternative  remained. 

The  third  error  presents  substantially  the  same  question  as  the 
second,  and  therefore  requires  no  further  answer  in  order  to  show 
that  it  cannot  be  sustained. 

The  fourth  error  is  also  untenable.  The  claim  of  the  plaintiff 
below,  in  right  of  his  intestate,  is  not,  properly  speaking,  founded 
upon  the  bond  there  alluded  to:  for  if  it  had,  it  might  be  lost  as  to 
her  estate  upon  another  ground,  very  different  from  that  of  its  hav- 


May  1840.]  OF  PENNSYLVANIA.  543 

[Addams  v.  Heffernan.] 

ing  been  reduced  into  possession  by  her  husband,  as  is  contended  it 
was,  by  his  taking  the  bond  payable  to  himself.  The  bond  was  no 
lien  upon  the  land  before  the  death  of  the  obligor,  and  hence,  for 
aught  we  know,  if  the  claim  of  the  plaintiff  below  rested  upon  it,  the 
money  arising  from  the  sale  of  the  land  may  be  all  required  to  sa- 
tisfy prior  liens.  But  the  claim  of  the  plaintiff  below  is  not  founded 
upon  the  bond.  It  is  founded  upon  a  recognizance,  acknowledged 
by  John  Singer  in  the  orphans'  court,  when  the  land  was  decreed 
to  him,  which  bound  it  from  its  date.  The  condition  of  this  recog- 
nizance is,  that  the  money  should  be  paid  to  the  heirs  severally  of 
Henry  Singer,  the  younger,  in  their  respective  proportions:  so  that 
the  intestate  of  the  plaintiff  below  being  one  of  the  heirs,  and  not 
her  husband,  the  money  claimed  in  this  action  was  made  payable 
to  her,  and  she  having  survived  her  husband,  was  entitled  to  it  at 
the  time  of  her  death,  which  gives  the  plaintiff  below  a  right  to 
claim  it  as  her  representative. 

There  is  nothing  in  the  fifth  error;  because  the  issue  joined  here 
being  a  feigned  one,  ordered  by  the  court  for  the  purpose  of  ascer- 
taining matters  of  fact,  they  might  nominate  whom  they  pleased  as 
parties  for  that  purpose. 

The  question  embraced  in  the  sixth  error  was  settled  by  this  court 
in  Heffernan  v.  Addams,  7  Watts  116,  where  it  was  determined  that 
the  letter  of  attorney  mentioned  in  this  error  was  not  legally  exe- 
cuted— in  short,  not  executed  at  all. 

The  question  raised  by  the  seventh  error  is  answered  fully  in  the 
answer  given  to  the  first  error. 

We  also  think  that  the  court  were  right  in  the  instruction  given 
to  the  jury,  which  is  excepted  to  in  the  eighth  and  last  error.  Ca- 
tharine Heffernan,  the  intestate  of  the  plaintiff  below,  being  a  daugh- 
ter of  the  testator,  William  Singer,  the  elder,  it  may  therefore  be 
reasonably  supposed  that  he  intended  the  twelve  pounds  per  an- 
num as  a  partial  support  for  her  at  least,  and  for  this  purpose  his 
desire  was,  that  it  should  be  punctually  paid  to  her,  that  she  might 
by  means  of  it  be  made  comfortable.  For  want  of  it,  however, 
it  may  be,  that  debts  were  contracted  upon  which  she  had  to 
pay  interest.  But  besides,  as  it  regarded  her,  the  twelve  pounds 
are  not  to  be  looked  upon  as  the  interest  of  money  that  was  due  or 
owing  to  her.  It  was  itself  principal  to  her,  so  far  as  she  had  a 
claim  to  it;  and  therefore  ought  to  have  been  punctually  paid.  And 
had  it  been  so,  she  would  have  had  the  use  of  it,  which  we  must 
presume  would  have  been  equal  in  value  to  the  interest;  but  hav- 
ing lost  the  use  of  it,  by  reason  of  the  delinquency  of  the  owners  of 
the  land,  who  were  bound  to  have  paid  it  regularly  as  it  fell  due,  it 
is  but  reasonable  that  interest  should  be  allowed  as  a  compensation 
for  the  loss  so  occasioned. 

The  judgment  is  reversed  on  account  of  the  first  error  assigned, 
and  a  venire  de  nova  awarded. 
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Wolf  against  Goddard. 

In  an  action  of  ejectment  for  lands,  certified  copies  of  the  returns  of  survey 
are  made  evidence  by  act  of  assembly  and  should  always  be  received  as 
prima  facie  evidence  of  the  lands  taken  upon  the  warrants. 

The  authority  of  the  agent  of  a  corporation  to  give  notice  to  their  tenant  to  quit 
possession  of  their  lands  need  not  be  under  seal. 

A  plaintiff  could  not  maintain  ejectment  fora  tract  of  uncultivated  land  merely 
because  his  name  is  the  same  as  that  used  in  the  warrant;  he  must  be  identified 
by  evidence  of  his  having  paid  for  the  warrant,  or  procured  the  survey  to  be 
made,  or  paid  the  purchase  money: — and  if  it  appear  that  another  person  paid 
the  purchase  money  and  procured  and  paid  lor  the  survey,  the  name  will  not  give 
title  against  the  purchaser  who  bought  and  paid  for  the  land,  even  if  the  plaintiff 
show  that  he  wrote  the  application. 

When  a  corporation  sues  in  its  own  name  to  recover  lands,  it  must  be  prepa- 
red to  show  its  charter  of  incorporation,  but  this  is  not  so  when  the  legal  title  is 
in  trustees  for  the  corporation  and  the  suit  is  in  their  name. 

ERROR  to  the  common  pleas  of  Lebanon  county. 

John  Goddard,  Charles  Bird,  Joseph  M.  Eldridge,  Benjamin 
Kugler,  and  Paul  Beck,  Jr.,  in  trust  for  the  Dauphin  and  Sus- 
quehanna  Coal  Company,  against  Jonathan  Wolf,  George  Hamer, 
Jacob  Seller  and  Philip  German.  This  was  an  action  of  ejectment 
for  two  tracts  of  land  in  Dauphin  county.  The  facts  of  the  case 
and  the  various  bills  of  exceptions  are  sufficiently  stated  in  the  opi- 
nion of  the  court. 

Kline  and  PFeidman,  for  plaintiff  in  error. 
J.  t/2.  Fisher,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  defendants  here  were  plaintiffs  below,  and 
brought  this  ejectment  to  recover  two  tracts  of  land  surveyed  on 
two  warrants  dated  each  3d  of  April  1794,  in  the  names  of  Mar- 
tin Moyer  and  Conrad  Moyer,  and  surveyed  to  contain  437  acres 
90  perches  and  426  acres  93  perches. 

The  writ  was  served  on  Jonathan  Wolf,  in  possession.  The 
other  defendants  admitted  to  defend  as  landlords. 

The  surveys  were  made  on  two  of  one  hundred  warrants,  the 
leading  one  in  the  name  of  Joseph  Hiester,  made  by  B.  Galbraith 
in  June  1795,  not  returned  by  him  but  returned  in  1806  by  Levi  G. 
Hollingsworth  his  successor  in  office.  To  certified  copies  of  these 
returns  being  admitted  in  evidence,  exceptions  were  taken.  This 
was  according  to  a  bad  practice,  in  this  district,  of  taking  a  bill  of 
exceptions  to  every  thing.  They  were  evidence  by  act  of  assembly 
and  universal  decision.  To  be  sure  not  conclusive  but  prima 
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facie,  and  it  is  not  easy  to  conceive  of  a  case  in  which  the  office 
copies  of  warrants  and  surveys  are  not  admissible  in  evidence- 
there  are  cases  in  which  their  effect  in  giving  title  to  the  party  claim- 
ing them  may  be  impugned. 

The  plaintiffs  next  proved  the  payment  of  the  purchase-money 
on  the  hundred  warrants  to  the  state  by  James  Wilson. 

Then  offered  from  the  recorder's  office  of  Dauphin  county,  the  cer- 
tified copy  of  a  mortgage  of  these  one  hundred  tracts,  by  James  Wil- 
son to  Kearny  Wharton  and  four  other  men,  dated  5th  of  August 

1795.  This  was  proved  on  3d  of  July  1796  and  recorded  8th  of  July 

1796.  This  was  excepted  to. 

After  shewing  the  commissions  from  the  surveyor  general  to  Bar- 
tram  Galbraith,  dated  8th  of  November  1791,  and  to  Levi  G.  Hol- 
lingsworth,  dated  22d  of  October  1804,  the  plaintiff  next  offered  the 
scire  facias  on  this  mortgage  No.  80  of  March  term  1802,  and  judg- 
ment and  sale  to  Thomas  Duncan,  attorney  for  John  Mastors  and 
deed  by  Samuel  Elder,  sheriff,  reciting  a  sale  on  16th  of  October 
1802,  (deed  dated  and  acknowledged  in  court  16th  January  1803) 
of  29,600  acres  the  above  lands. 

The  plaintiffs  then  gave  in  evidence  several  deeds  deducing  the 
title  to  John  Goddard,  Charles  Bird  and  Joseph  M.  Eldridge.  All 
these  were  also  objected  to.  Nothing  like  a  reason  for  the  excep- 
tion was  given,  except  that  although  their  warrants  had  been  sur- 
veyed in  June  1795,  the  surveys  had  not  been  returned  on  the  5th 
of  August  1795  the  date  of  the  mortgage.  But  James  Wilson  being 
the  owner  of  the  applications,  having  paid  the  state  for  the  warrants 
and,  as  we  must  take  it,  having  procured  surveys  to  be  made  on 
them,  had  an  interest  which  would  have  been  bound  by  a  judg- 
ment and  could  be  mortgaged.  To  be  sure  the  title  was  not  com- 
plete till  the  return  of  survey,  and  might  by  great  lapse  of  time  be  lost, 
for  want  of  return,  if  a  third  person  on  a  fair  and  legal  presump- 
tion of  abandonment  had  made  another  purchase,  from  the  state,  of 
the  lands.  But  the  interest  of  James  Wilson  being  transferred  by 
the  sale  on  the  mortgage  gave  to  the  purchaser  a  right  to  have  the 
surveys  returned,  as  was  done  in  this  case. 

The  plaintiff  next  offered  three  warrants  and  surveys  in  the  names 
of  William  Stuart  Jr.,  and  Peter  Hamer,  Jr.,  all  dated  18th  of  June 
1794,  and  surveyed  21st  of  June  1795  by  John  Weidman  deputy 
surveyor;  it  was  stated,  proved  and  admitted  that  two  of  these  co- 
vered the  same  ground  as  the  two  warrants  in  the  names  of  Moy- 
er  first  drawn — they  also  offered  articles  of  agreement  27th  of  De- 
cember 1794  between  Wm.  Stewart  and  James  Wilson  by  which 
several  agreed  to  sell  these  last  three  tracts  to  James  Wilson,  and 
to  procure  and  deliver  deeds  poll  to  Wilson,  and  also  showed  that 
Wilson  paid  the  purchase-money  to  the  slate  on  these  last  three 
warrants.  Three  deeds  poll  from  the  three  warrantees  were  also 
produced,  conveying  the  last  three  tracts  to  James  Wilson  and  the 
handwriting  of  the  subscribing  witness  was  proved.  The  deeds 
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poll  were  found  in  the  land  office.  All  this  was  objected  to  and  ad- 
mitted. To  understand  this  part  of  the  case  we  must  state  that 
before  1794  John  Weidman  had  been  appointed  deputy  surveyor 
of  certain  townships  in  Dauphin  county.  The  northern  line  of 
those  townships  being  through  an  uncultivated  and  mountainous 
region,  had  not  been  run  or  marked  until  many  years  after  1794, 
hence  the  division  line  in  that  part  between  the  districts  of  B. 
Galbraith  and  Capt.  Weidman  was  not  precisely  known,  and 
some  how  it  happened  that  three  warrants,  the  property  of  James 
Wilson  as  surveyed  by  Galbraith,  and  the  other  three  warrants 
also  the  property  of  James  Wilson  as  surveyed  and  returned  by 
Weidman  covered  the  same  ground,  so  that  although  he  owned 
six  warrants  he  got  only  three  tracts  of  land.  On  former  occa- 
sions much  time  had  been  spent  in  referring  to  records  and  exam- 
ining witnesses  to  prove  whether  lands  in  dispute  lay  in  the  one 
district  or  the  other;  this  testimoney  was  offered  to  show  that, 
whether  it  lay  in  the  one  district  or  the  other,  it  was  James  Wilson's, 
and  it  was  asserted  that  it  was  bound  by  the  mortgage  and  passed 
by  the  sale,  and  rightly  asserted,  and  although  it  might  in  most 
cases  have  been  more  regular  to  have  reserved  this  as  rebutting 
evidence  after  defendants  had  made  objection  to  plaintiff's  title  un- 
der the  Moyer  warrants,  yet  in  this  case  it  was  excusable,  if  not 
strictly  right  in  the  court  to  admit  it  in  this  stage  of  the  case. 

Another  objection  was  that  the  three  deeds  poll  from  the  last 
three  warrantees,  were  found  in  the  possession  of  the  secretary  of 
the  land  office.  An  officer  who  first  went  into  that  office  in 
1809,  proved  that  when  he  entered  that  office,  there  were  many 
bundles  of  deeds  poll  to  James  Wilson.  It  was  necessary  to  pro- 
duce these,  in  order  to  obtain  patents.  In  most  cases,  the  persons 
who  sold  discoveries  of  vacant  land  to  capitalists,  bound  them- 
selves to  furnish  deeds  poll  for  patenting — lodging  these  in  the 
office  for  James  Wilson,  or  giving  them  to  James  Wilson,  and  he 
sending  them  to  the  office,  was  in  eifect  the  same  thing.  There 
was  no  error  in  permitting  them  to  go  to  the  jury  who  might  pre- 
sume a  delivery  to  him  or  to  the  office  for  his  use — either  would 
be  equally  good. 

The  sixth  bill  of  exceptions  was  properly  waived  by  the  coun- 
sel. The  seventh  bill  arose  on  this  point: — after  the  title  had 
been  deduced  to  John  Goddard,  Charles  Bird,  and  Joseph  M.  Eld- 
ridge,  and  from  them  to  a  third  person,  and  from  him  to  the  plain- 
tiffs in  trust  for  the  Dauphin  and  Susquehanna  Coal  Company, 
and  had  proved  the  payment  of  taxes  since  about  1829,  when  the 
present  owners  came  in,  and  having  proved  that  possession  was 
taken,  and  houses  built  and  work  done  by  the  agents  of  the  com- 
pany, and  a  parole  lease  to  Jonathan  Wolf,  who  had  since  taken 
a  lease  from  the  defendants,  offered  a  notice  to  Jonathan  Wolf  to 
quit,  signed  by  Wm.  Ashton,  agent.  This  was  objected  to  be- 
cause the  authority  of  Ashton  as  agent  was  not  produced  under 
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seal,  and  some  authorities  were  produced  to  show  that  in  England 
the  power  to  give  such  notice  to  the  tenants  of  a  corporation  must 
be  under  seal.     The  court  admitted   the   notice  to  be  read.     The 
old  law  as  to  what  acts  of  a  corporation  must  be  under  seal,  is 
changed  by  constant  usage,  and  I  may  say  from  necessity.     We 
have  so  many  corporations,  carrying  on  almost  every  kind  of  bu- 
siness, by  agents,  that  it  would  be  impossible  to  put  the  seal  even 
by  a  patent  engine,  to  every  contract  made  by  every  agent  of  some 
of  our  corporations.     It  is  believed  that  among  all  the    banks  in 
the  United  States,  not  one  cashier  is  authorised  under  seal   to  sign  * 
notes  or  bills.     I  need  not  refer  to   decisions;  but  this  is  a  totally  l/j 
immaterial  matter,  for  as   Jonathan  Wolf  had  attorned  to  the  de-  ' ll 
fendanlsjind  denied  the  tenancy,  no  notice  was  necessary. 

The  common  pleas  directecT~the  jury~that  it  was  immaterial 
whether  the  title  under  Moyer  or  the  three  warrants  from  Stew- 
art was  the  best,  and  also  that  although  Wilson  mortgaged  the 
land  as  held  under  the  Moyer  warrants,  and  afterwards  received 
deeds  poll  from  William  Stewart  and  Hamer,  yet  those  deeds 
enured  to  the  use  of  the  mortgagee.  "  Where  a  man  has  a  defec 
tive  title  to  land,"  says  the  Judge,  "and  conveys  it  to  another, and 
subsequently  obtains  the  better  and  undoubted  title  to  the  pre- 
mises thus  conveyed,  the  entire  title  passes  to  his  grantee  under 
the  first  conveyance,  and  this  upon  principles  of  common  honesty 
and  justice."  There  is  no  doubt  of  the  soundness  of  this  doc- 
trine. The  court  adds  a  limitation  or  restriction,  not  necessary 
to  be  discussed  in  this  case,  where  the  second  title  is  conveyed  to 
a  bo na  fide  purchaser,  without  notice  of  the  first  conveyance,  and 
without  the  first  conveyance  being  recorded.  I  repeat,  it  is  not 
proper  to  say  any  thing  in  this  case  on  this  point. 

The  defendants  called  a  person  named  Peter  Hamer,  who  on 
seeing  the  deed  poll  in  that  name  to  James  Wilson,  swore  he  ne- 
ver executed  it.  He  admitted,  however,  that  he  had  heard  of 
another  man  of  the  name  of  Peter  Hamer;  that  he,  the  witness, 
was  a  minor  in  1794  and  1795;  he  did  not  pretend  that  he  entered 
the  application,  or  paid  the  state  the  purchase-money,  or  superin- 
tended, or  procured,  or  paid  for  the  survey.  The  court  properly 
threw  all  this  out  of  the  case;  it  was  worse  than  a  useless  waste  of 
time.  The  witness  had  no  more  right  to  the  land  than  any  other 
person  in  the  court  house.  The  law  and  practice  on  this  matter 
is  not  precisely  settled;  but  it  will  come  to  this: — That  no  person 
shall  be  able  to  recover  a  tract  of  land  merely  because  his  name 
is  the  same  as  that  used  in  the  ivarrant.  I  speak  of  land  not 
cultivated;  but  it  will  be  held  necessary  that  such  plaintiff  shall 
also  show  that  he  paid  for  the  warrant,  or  procured  the  survey,  or 
show  some  more  title  to  it  than  that  it  is  in  the  same  name  as  the 
plaintiff.  Nay  more,  if  he  shows  that  he  wrote  the  application, 
yet  if  it  appears  that  another  person  paid  the  purchase-money,  and 
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procured  and  paid  for  the  returns  of  surveys,  the  name  alone  will 
not  give  title  against  the  purchaser  who  bought  and  paid  for  the  land. 

I  must  now  go  back  to  trace  the  title  of  plaintiffs  more  particu- 
larly, after  the  title  had  been  brought  to  John  Goddard,  Charles 
Bird,  and  Joseph  M.  Eldridge. — Those  gentlemen  on, the  18th  day 
of  March  1828,  conveyed  the  same  to  Harvey  Beck  and  to  his 
heirs  and  assigns  in  fee  simple  for  the  consideration  as  expressed 
in  the  deed  of  20,000  dollars. 

On  the  19th  of  March  1828,  a  deed  in  tripartite  was  executed  be- 
tween Harvey  Beck  of  the  first  part,  John  Goddard,  Charles  Bird, 
Joseph  M.  Eldridge,  Benjamin  Kugler  and  Paul  Beck,  Jun.  of  the 
second  part,  and  the  Dauphin  and  Susquehanna  Coal  Company  of 
the  third  part.  This  deed  recites  a  consideration  of  20,000  dollars 
paid  by  the  party  of  the  third  part,  and  a  consideration  of  one  dollar 
by  the  parties  of  the  second  part,  for  which  the  party  of  the  first  part 
conveys  to  the  parties  of  the  second  part  and  to  the  survivors  and 
survivor  of  them,  &c.,  thirty-nine  tracts  of  land  surveyed  in  the 
names  of  Joseph  Heister,  Martin  Moyer,  Conrad  Moyer,  John 
Shseffer,  Elizabeth  Koons  and  others,  named,  containing  16,213 
acres,  81  perches  and  allowance,  be  the  same  more  or  less,  being 
39  of  the  74  tracts  of  land,  granted  in  the  preceding  deed  to  Harvey 
Beck:  "To  have  and  to  hold  the  said  thirty-nine  tracts,  pieces  or 
parcels  of  land,  hereditaments  and  premises  hereby  granted  or 
mentioned  and  intended  so  to  be  with  their  respective  appurte- 
nances unto  the  said  parties  of  the  second  part  hereunto,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor  of  them,  to  and  for  the  only  proper  use  and  behoof  of  the 
said  parties  of  the  second  part  hereto  and  the  survivors  and  survi- 
vor of  them,  and  the  heirs  and  assigns  of  such  survivor  of  them 
forever,  in  trust  nevertheless  to  grant  and  convey  to  and  for  the 
use  and  behoof  of  the  said  The  Dauphin  and  Susquehanna  Coal 
Company,  their  successor  and  assigns,  the  whole  or  any  part  or 
parts  of  the  aforesaid  thirty-nine  tracts  or  pieces  of  land,  or  such 
subdivided  portions  thereof  as  the  said  The  Dauphin  and  Susque- 
hanna Coal  Company  may  hereafter  from  time  to  time  select,  and 
by  deed  under  their  corporate  seal  require  the  said  trustees 
and  the  survivors  and  survivor  of  them  to  convey,  and  in  such 
quantities  as  the  said  corporation  may  by  law  at  the  periods  res- 
pectively of  such  requisitions  be  authorised  to  hold.  Provided 
that  such  requisition  or  requisitions  shall  be  made  by  the  said 
company,  before  the  first  Monday  of  March,  which  will  be  in 
the  year  of  our  Lard  one  thousand  eight  hundred  and  forty- 
one.  And  in  relation  to  such  part  or  parts  of  the  said  thirl y-nine 
tracts  as  may  not  as  aforesaid  be  selected  by  the  said  The  Dau- 
phin and  Susquehanna  Coal  Company,  and  accordingly  conveyed 
to  it,  To  have  and  to  hold  the  said  residue  of  the  thirty-nine 
tracts,  to  the  only  proper  use  and  behoof  of  the  said  John  God- 
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dard,  Charles  Bird,  Joseph  M.  Eldridge,  Benj.  Kugler  and  Paul 
Beck,  Jun.,  their  heirs  and  assigns,  as  tenants  in  common,  and  not 
as  joint  tenants,  in  the  following  proportion,  that  is  to  say,  five 
twentieth  parts  thereof  unto  the  said  John  Goddard,  his  heirs  and 
assigns,  six  twentieth  parts  thereof 'unto  the  said  Charles  Bird,  his 
heirs  and  assigns,  five  twentieth  parts  thereof  unto  the  said  Joseph 
M.  Eldridge,  his  heirs  and  assigns;  two  twentieth  parts  thereof  unto 
the  said  Benj.  Kugler,  his  heirs  and  assigns,  and  the  remaining  two 
twentieth  parts  thereof  unto  the  said  Paul  Beck,  Jun.,  his  heirs  and 
assigns.  And  this  indenture  further  witnesseth  that  the  said  John 
"Goddard,  Charles  Bird,  Joseph  M.  Etdridge,  Benjamin  Kugler  and 
Paul  Beck,  Jun.,  for  themselves,  their  heirs,  executors  and  admi- 
nistrators, (each  for  himself,  and  not  one  for  another,)  hereby  co- 
venant, grant  and  agree,  to  arid  with  the  said  The  Dauphin  and 
Susquehanna  Coal  Company,  their  successors  and  assigns,  that  they, 
the  said  John  Goddard,  Charles  Bird,  Joseph  M.  Eldridge,  Benja- 
min Kugler  and  Paul  Beck,  Jun.,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  of  such  survivors  will  from  time  to  time, 
hereinafter  and  as  often  before  the  said  first  Monday  in  March, 
which  will  be  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-one,  as  they  may  be  required,  by  deed  unto  the  corporate 
seal  of  the  said  The  Dauphin  and  Susquehanna  Coal  Company, 
grant  and  convey  in  fee  simple  or  other  less  estate  to  the  said  the 
Dauphin  and  Susquehanna  Coal  Company,  by  such  assurances  in 
law,  as  may  be  necessary  to  vest  the  same  in  the  said  company,  as 
they  may  reasonably  require  such  part  or  parts  of  the  said  thirty- 
nine  tracts  or  pieces  of  land,  or  such  subdivided  portions  thereof 
as  the  said  company  may  so  require,  and  may  by  law  be  autho- 
rized to  hold  or  enjoy  at  the  time  of  such  requisition  or  requisitions, 
respectively.  On  the  22d  of  March  1830,  John  Goddard,  Charles 
Bird,  Joseph  M.  Eldridge,  Benjamin  Kugler  and  Paul  Beck,  Jun., 
having  paid  to  the  commonwealth  1 1  dollars  62  cents,  the  arrearages 
of  purchase-money  and  interest  and  10  dollars,  the  patenting  fees, 
obtained  from  the  commonwealth  a  patent  for  the  tract  of  437  acres 
and  70  perches,  surveyed  in  pursuance  of  a  warrant  of  the  3d  April 
1794,  issued  in  the  name  of  Martin  Moyer,  and  on  the  same  day, 
having  paid  the  sum  of  8  dollars  88  cents,  the  arrearages  of  pur- 
chase-money and  interest,  and  10  dollars,  the  patenting  fees,  they 
obtained  from  the  commonwealth  a  patent  for  the  tracts  of  426 
acres  and  93  perches,  surveyed  in  pursuance  of  the  warrant  of  the 
3d  April  1794,  issued  in  the  name  of  Conrad  Moyer. 

These  patents  recite  the  grant  of  the  warrants  to  Martin  Moyer 
and  Conrad  Moyer,  whose  rights  in  and  to  the  said  tracts  of  land, 
by  virtue  of  sundry  conveyances,  and  other  assurances  in  law, 
became  vested  in  the  said  John  Goddard,  Charles  Bird,  Joseph  M. 
Eldridge,  Benjamin  Kugler  and  Paul  Beck,  Jun.,  in  trust,  never- 
theless, for  the  Dauphin  and  Susquehanna  Coal  Company,  agreea- 
bly to  a  certain  deed  of  trust,  executed  by  Harvey  Beck,  dated  the 
ix. — 2  w 
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19th  of  March,  1828,  and  grants  the  same  "to  have  and  to  hold 
the  said  tracts  or  parcels  of  land,  with  the  appurtenances,  unto  the 
said  John  Goddard,  Charles  Bird,  Joseph  M.  Eldridge,  Benjamin 
Kugler  and  Paul  Beck,  Jun.,  in  trust  for  the  Dauphin  and  Susque- 
hanna  Coal  Company,  and  their  assigns,  to  the  use  of  them,  the 
said  John  Goddard,  Charles  Bird,  Joseph  M.  Eldridge,  Benjamin 
Kugler  and  Paul  Beck,  Jun.,  and  their  assigns  for  ever,  in  trust, 
nevertheless,  for  said  company.  By  the  act  of  the  5th  of  April, 
1826,  entitled  an  act  to  incorporate  the  Dauphin  and  Susquehanna 
Coal  Company,  it  is  provided  "  that  the  company  shall  hold  no 
lands  except  they  are  situate  on  Short  Mountain,  or  on  Stoney 
Creek,  and  that  the  quantity  of  land  to  be  held  by  said  company 
shall  not  at  any  time  exceed  10,000  acres. 

A  corporation  is  an  artificial  body,  created  by  law,  and  deriving, 
in  this  country,  all  its  powers  and  authorities  from  the  law  creating 
or  erecting  it.  It  can  exercise  no  power  or  authorities,  it  can  hold 
no  estate  or  property,  except  such  as  are  conferred  or  authorised 
by  the  law,  or  those  necessarily  incident  to  the  powers  and  autho- 
rities thus  granted,  and  in  estimation  of  law  part  of  the  same. 
There  was  a  time  in  England,  when  in  matters  of  construction 
every  intendment  was  made  in  favour  of  corporations,  and  the  courts 
studied,  to  extend  rather  than  restrain  the  meaning  of  terms,  grant- 
ing corporate  rights  and  privileges,  and  this  upon  the  principle,  that 
their  design  is  to  provide  some  good  that  is  useful  to  the  public, 
and  that  through  their  instrumentality  the  people  regained  from 
the  crown  some  portion  of  those  rights  of  which  it  had  possessed 
itself.  If  the  franchise  ceased,  it  reverted  to  the  crown,  which  was 
thus  strengthened  against  the  people.  But  this  doctrine  either 
never  has,  or  never  ought  to  have  prevailed  here,  at  least,  since  the 
4th  of  July  1776,  because  here  the  people  are  the  only  legitimate 
source  and  depository  of  power,  and  whatever  is  given  to  an  asso- 
ciation of  individuals,  is  so  much  abstracted  from  the  rights  of  the 
citizens  at  large,  and  when  those  rights  are  forfeited  from  any 
cause,  they  revert  to  the  community  at  large.  And  for  the  multi- 
plication of  corporations,  the  rule  of  late  years  has  been  changed  in 
England,  and  is  the  same  as  that  which  exists  in  this  country,  viz: 
that  in  the  construction  of  grants  of  corporate  rights,  a  strict  rule 
must  prevail,  and  that  all  legitimate  presumptions  must  operate  in 
favour  of  the  public  rather  than  in  favour  of  the  corporation.  Still 
giving  this  rule  its  full  and  legitimate  operation  and  effect,  it  must 
not  operate  to  prevent  a  corporation  from  having  and  enjoying  all 
that  is  granted  to  it  by  law. 

The  lands  in  this  case  have  not  been  granted  to  the  corporation 
itself  by  the  deeds  of  conveyance,  but  are  granted  to  trustees,  the 
consideration  money  being  paid  by  the  corporation,  and  if  the  grant 
had  been  of  the  whole  lands  mentioned  and  described  in  the  deed 
executed  by  Harvey  Beck,  on  the  19th  of  March  1828,  in  absolute 
trust  for  the  company,  the  court  is  of  opinion,  that  such  grant  would 
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have  been  in  violation  of  the  provisions  of  the  charter  of  incorpora- 
tion, and  that  the  lands  could  not  be  so  held  for  the  company  in  any 
greater  quantity  or  in  any  other  location  than  that  allowed  by  the 
charter  of  incorporation.  For  a  corporation  created  by  an  act  of 
the  legislature  of  our  commonwealth,  cannot  indirectly  or  through 
the  intervention  of  trustees,  hold  any  other  lands,  or  any  greater 
quantity  of  lands  than  the  charter  of  incorporation  authorizes  it  to 
hold  directly.  There,  however,  the  meaning  of  the  trust  evidently 
is,  and  such  the  court  tell  you  is  the  legal  construction  of  it,  that 
the  trustees  hold  the  legal  title  of  the  land  in  trust,  to  permit  the 
corporation  to  select  therefrom  such  parts  or  portions  as  in  the  whole 
shall  not  exceed  the  quantity  which  bylaw  it  is  authorised  to  hold. 
And  there  is  nothing  to  show  that,  including  the  lands  in  dispute, 
they  have  selected  or  hold  more  than  is  authorised  by  law.  Hav- 
ing disposed  of  this  objection  as  to  quantity,  the  next  question  is 
whether  the  lands  in  dispute  are  within  the  location  authorised  by 
law.  They  are  clearly  not  on  Stoney  creek — that  is  conceded  on 
all  hands.  Are  they  "  situated  on  Short  Mountain?"  On  this  sub- 
ject there  has  been  a  good  deal  of  evidence.  The  witnesses  familiar 
with  the  mountains  at  the  Susquehanna  river,  all  consider  the 
Short  mountain  as  commencing  east  of  the  Susquehanna,  between 
Stoney  creek  on  the  south,  and  Clark's  creek  on  the  north,  and 
extending  eastward  until  the  mountain  divides  into  the  Sharp 
mountain,  and  the  Fourth  mountain,  in  the  neighbourhood  of  the 
Schuylkill  county  line,  and  as  several  of  them  say,  east  of  that  line, 
and  that  its  name  of  Short  Mountain  is  derived  from  the  circum- 
stance of  its  falling  short  of  the  river  in  its  termination,  whilst  the 
other  ranges  of  rtfountains  are  cut  by  that  river  and  extend  in 
ranges  on  the  western  side  of  it. 

On  the  other  hand,  the  witnesses  familiar  with  the  region  of 
country,  at,  and  east  of  the  Schuylkill  county  line,  who,  in  the 
great  coal  formations  of  that  county,  have  been  in  the  habit  of 
tracing  the  ranges  in  a  western  direction,  carry  on  the  various 
ranges  of  the  Sharp  or  Southern  coal  mountain,  the  mine  hill  and 
the  Broad  mountain,  or  Fourth  mountain,  as  it  is  sometimes  called, 
by  their  respective  names  until  they  are  lost  or  converged  in  each 
other,  so  as  no  longer  to  be  at  all  distinguishable  at  or  near  the  county 
line,  or  as  they  suppose,  west  of  it  in  Lebanon  county,  and  it  is 
very  probable,  that  in  perfect  sincerity,  each  may  suppose  himself 
right  in  calling  the  range  as  it  converges  by  the  name  of  the  Short 
mountain  on  the  one  hand,  and  the  Sharp,  (or  third)  and  the  Fourth 
mountain  on  the  other.  One  set  treating  it  for  some  distance  as 
one  mountain,  and  the  other  set  treating  it  as  two,  and  able  even  to 
trace  the  ranges  of  rock  peculiar  to  each,  in  the  ledges  approxi- 
mating to  each  other. 

Mr  Weidman,  in  the  description  furnished  to  the  commissioners 
in  1797,  describes  these  tracts  as  "between  the  third  and  fourth 
blue  hills,  on  the  waters  of  Fishing  and  cold  spring  creeks.  Cold 
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Spring  creek  is  a  branch  of  Stoney  creek,  and  his  field  notes  call  for 
it  as  between  the  Third  and  Fourth  mountains. 

In  the  application  for  the  William  Stewart  warrant,  the  land  is 
described"  as  bounded  by  the  Berks  county  line,  north  of  the  second 
mountain,  and  east  of  Wisconisco  valley.  And  you  will  find  upon 
one  of  the  diagrams  produced  by  the  plaintiffs,  that  the  Sharp 
mountain,  as  well  as  the  Fourth  mountain,  are  laid  down  on  these 
lands. 

The  court  instruct  you,  that  if  the  term  "Short  mountain,"  in 
the  act  of  assembly  might  be  understood  at  the  time  of  the  passage 
of  the  law,  by  those  who  asked  for  it,  and  those  who  enacted  it, 
as  embracing  the  mountain  beginning  near  the  Susquehanna,  and 
extending  to  the  Schuylkill  county  line,  although  in  the  neighbour- 
hood of  the  said  line  it  may  have  been  called  by  other  names,  and 
if  the  company  might  in  good  faith  have  so  considered  it  in  making 
the  purchase  of  this  land,  that  even,  if  strictly  in  error  as  to  the 
appropriate  name  at  that  point,  it  would  not  be  such  a  violation  of 
the  term  of  their  charter  as  would  violate  their  title  or  prevent  them 
from  recovery,  if  otherwise  legally  entitled  to  recover. 

The  appropriateness  of  the  location  is  for  you  to  determine,  of 
course,  under  this  explanation  of  the  law.  If,  however,  it  was 
clearly  no  part  of  the  Short  mountain,  then  the  plaintiffs  could  not 
recover,  and  this  is  a  question  of  fact  for  you  to  decide. 

If  you  decide  the  matter  in  favour  of  the  plaintiffs,  then  there 
are  some  further  matters  of  inquiry. 

The  most  important  of  these,  perhaps,  is  the  character  in  which 
Jonathan  Wolf  entered  into  possession  of  the  tract  of  437  acres  70 
perches  and  allowance,  warranted  in  both  the  names  of  Martin 
Moyer  and  William  Stewart.  If  the  testimony  of  Jacob  Wolf  is 
believed  by  you,  then  it  would  seem  that  Jonathan  entered  into 
possession  of  the  tract  under  the  plaintiffs,  either  as  their  agent  or 
as  a  tenant,  and  if  he  did  enter  in  either  of  those  capacities,  he 
cannot  hold  the  possession  against  them  without  having  first  by  an 
unequivocal  act  divested  himself  of  his  character  of  agent  or  tenant. 
He  cannot,  whilst  living  upon  the  land  under  them,  take  a  lease 
from  a  third  person,  who  may  have  even  a  better  title  than  the 
plaintiffs,  and  under  such  title  defend  his  possession.  If  he  had 
doubts  as  to  the  propriety  of  living  under,  and  recognizing  the 
plaintiffs'  title,  he  should  have  told  them  so,  delivered  up  the  pos- 
session to  them,  or  have  left  the  premises,  giving  them  notice  either 
of  his  intention  so  to  do,  or  of  having  done  so,  and  then,  if  after 
he  had  done  so,  and  the  possession  had  remained  vacant  such  a 
length  of  time  as  to  have  fully  enabled  the  plaintiffs  to  take  pos- 
session, he  might  re-enter  under  another  title,  but  clearly  not  then, 
if  there  were  any  reasonable  doubts  about  his  having  given  the 
plaintiffs  an  opportunity  of  resuming  their  rights  upon  the  premises. 

If  Jonathan  Wolf  cannot  defend  against  the  plaintiffs,  in  conse- 
quence of  being  their  agent  or  tenant,  neither  can  those  who  come 
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in  and  are  permitted  to  take  defence  as  his  landlords.  They  will 
be  in  no  better  position  than  he  is.  The  defendants  however  con- 
tend that  they  have  impeached  Jacob  Wolf's  testimony  by  showing 
that  in  several  matters  in  relation  to  which  he  testified,  he  has 
given  different  accounts,  from  those  detailed  by  him  in  his  evidence 
before  this  court.  That  if  a  lease  really  had  existed,  Mr  Lyon  on 
behalf  of  the  company,  would  not  have  gone  to  Jonathan  Wolf  in 
the  fall  of  1838,  and  asked  him  to  execute  a  written  lease  and  thus 
become  the  tenant  of  the  Dauphin  and  Susquehanna  Coal  Company, 
nor  when  Jonathan  refused,  would  he  have  gone  to  Jacob  Wolf 
arid  urged  him  to  endeavour  to  procure  such  a  lease  to  be  executed 
by  Jonathan  Wolf. 

This  matter  of  credibility  of  witnesses,  is  exclusively  for  you. 
A  witness,  whose  character  is  unimpeached  and  swears  positively 
to  a  fact,  should  not  lightly  be  discredited.  Yet  a  witness  may- 
be discredited  by  showing  a  discrepancy  in  his  statements,  by 
showing  facts  wholly  irreconcilable  with  what  he  has  testified,  as 
well  as  by  the  testimony  impeaching  his  character  for  truth  and 
veracity. 

It  is  alleged  by  the  defendants  that  if  Jonathan  Wolf  was  the 
tenant  of  the  Dauphin  and  Susquehanna  Coal  Company;  if  what 
took  place  between  Jacob  and  Jonathan,  constituted  the  latter  a 
tenant,  it  amounted  to  the  lease  from  year  to  year  at  will,  and  he 
was  entitled  to  three  months'  notice  to  quit  before  the  end  of  the 
year.  Or  if  he  was  the  sub  or  under-tenant  of  Jacob,  he  was  enti- 
tled to  that  notice  to  quit  from  Jacob,  from  whom  he  rented.  The 
first  of  these  positions  may  be  conceded,  but  as  to  notice  as  an  under 
tenant  from  his  immediate  landlord,  the  real  landlord  is  not  bound 
to  look  beyond  his  immediate  lessee,  unless  he  has  recognized  the 
sub-lessee  as  tenant.  But  it  is  for  you  to  say  whether,  if  Jacob  did 
let  to  Jonathan,  he  did  not  do  so  as  agent  of  the  company,  and  if  so,  it 
would  not  be  an  underletting  at  all.  But  if  Jonathan  were  tenant 
to  the  company,  either  as  lessee  or  sub-lessee,  and  whilst  such  rela- 
tion subsisted,  took  a  lease  from  a  third  person,  he  by  such  act  cast 
off  the  character  of  tenant,  so  far  at  least  as  relates  to  notice  to  quit, 
and  is  immediately  liable  to  an  action  of  ejectment.  Here,  how- 
ever, it  appears  that  a  notice  to  quit  by  the  agent  of  the  company, 
was  served  upon  the  defendant  Jonathan  Wolf,  upon  the  llth  day 
of  July  1837,  and  the  ejectment  was  not  brought  until  the 
day  of  January  1838.  And  it  also  appears  that  on  the  10th  day 
of  May,  1837,  Jonathan  Wolf,  by  lease,  became  the  tenant  of  these 
premises,  to  George  Hamer  for  a  year,  from  the  1st  of  April 
1837,  which  lease  on  the  26th  of  March  1838,  he  renewed  for 
another  year,  and  he  therefore  cannot  defend  himself  in  this  eject- 
ment by  endeavouring  to  resume  his  character  as  tenant  of  the  Dau- 
phin and  Susquehanna  Coal  Company,  without  resuming  it  in  full. 
He  cannot  blow  hot  and  cold. 
ix. — 2  w* 
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The  defendants,  it  will  be  observed,  have  not  set  up  any  title  in 
themselves,  but  rely  on  the  alleged  defects  of  the  plaintiff's  title  and 
their  alleged  inability  to  recover. 

It  is  a  well  established  principle,  that  the  plaintiff  in  ejectment 
must  recover  on  the  strength  of  his  own  title  and  not  on  the  want 
of  title  of  the  defendant,  except  in  the  case  of  a  person  defending 
who  is  in  his  possession  under  the  plaintiff.  In  such  a  case  a  ten- 
ant cannot  dispute  the  title  of  him  under  whom  he  enters,  unless 
such  plaintiff  be  prohibited  by  law  from  recovering. 

"  In  the  act  incorporating  the  company  before  referred  to,  Benja- 
min Kugler,  Charles  Bird,  John  Goddard  and  Joseph  Lyon  and 
their  associates,  are  created  a  corporation  by  name  designated,  with 
the  usual  corporate  powers,  and  the  right  to  hold  estate,  limiting 
the  lands  as  before  stated  as  to  quantity  and  location.  The  2d  and 
the  3d  sections  require  that  the  coal  lands,  &c.  necessary,  or  con- 
venient for  the  company  on  the  coal  trade,  which  shall  be  on  or 
before  the  1st  day  of  September,  then  next,  (1826,)  conveyed  or 
caused  to  be  conveyed  in  fee  simple,  to  the  said  corporation,  by  the 
said  Benjamin  Kugler,  Charles  Bird,  John  Goddard  and  Joseph 
Lyon,  and  such  persons  as  they  shall  associate  with  them,  shall 
form  a  common  stock  and  be  divided  into  a  convenient  number  of 
shares,  and  apportioned  by  the  said  corporation  among  the  contri- 
butors, according  to  their  respective  interests,  &c.,  and  that  before 
the  said  lands  are  put  into  the  stock,  so  as  to  form  any  part  of  the 
said  stock,  the  owner  or  owners  of  the  land  shall  apply  to  the 
court  of  common  pleas  of  Dauphin  county,  whose  duty  it  shall 
be  to  appoint  three  disinterested  freeholders,  not  residing  within  the 
county  of  Dauphin,  who  are  to  view  and  value  the  lands,  &c.,  under 
oath  or  affirmation,  and  if  approved  of  by  the  court,  they  are  to 
be  put  into  stock  at  such  valuation,  Sec.;  and  the  4th  section  says 
that  before  the  company  shall  claim  the  benefits  and  advantages  of 
the  said  act,  they  shall  appoint  commissioners  to  receive  subscrip- 
tions of  stock,  and  upon  the  necessary  quanity  being  subscribed, 
and  the  fact  being  duly  certified  to  the  governor,  he  was  to  issue  his 
certificate  of  that  fact  under  the  state  seal.  The  defendants  con- 
tend that  the  plaintiffs  should  have  shown  a  compliance  with  all 
these  matters  before  they  can  recover  in  this  suit. 

So  far  as  regards  the  existence  of  the  corporation,  it  is  to  be 
presumed,  unless  it  be  put  in  issue  by  the  pleadings,  which  has  not 
been  done  here.  And  although  the  court  is  not  entirely  clear  that 
the  other  matters  mentioned  in  the  2d,  3d  and  4th  sections  of  the 
act,  ought  not  to  have  been  shown.  Yet,  to  enable  this  cause  to 
assume  such  a  shape  as  with  the  least  trouble  and  difficulty  to  de- 
cide all  the  essential  matters  in  controversy  between  the  parties, 
before  a  higher  tribunal  we  charge  you,  that  not  having  shown  a 
performance  of  those  matters  by  the  company  forms  no  obstacle  to 
their  recovery,  if  otherwise  entitled,  as  all  these  things  will  be  pre- 
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snmed  to  have  been  done  where  the  defendant  has  not  questioned 
them  by  his  pleadings. 

I  have  extracted  a  long  portion  from  the  opinion  of  the  president 
of  the  common  pleas,  because  my  right  hand  was  in  such  a  situa- 
tion that  I  could  not  write  without  pain:  because  it  was  so  ex- 
pressly admitted  that  the  extracts  from  the  deeds  and  synopsis  of 
the  law  was  correct,  that  counsel  on  both  sides  agreed  on  it  with- 
out recurring  to  the  deeds  or  acts  of  assembly,  and  because,  although 
errors  were  alleged  in  one  or  two  parts  of  it,  yet  the  court  were  and 
are  of  opinion  there  is  no  error.  Without  denying  the  cases  cited  to 
prove  that  where  a  corporation  sues  in  its  corporate  name  for  lands, 
or  on  a  contract,  (or  admitting  the  universality  of  the  rule,)  that  it 
must  show  its  charter,  the  court  was  right  in  deciding  that  in  this 
case  it  was  not  necessary  to  produce  the  charter.  Here  it  did  not 
sue  in  the  corporate  name.  The  title  is  vested  in  the  five  persons 
named,  in  trust  for  the  Dauphin  and  Susqueharina  Coal  Company, 
&c.,  so  much  of  the  said  thirty-nine  tracts  as  the  company  may  by 
its  charter  hold,  and  to  convey  such  tracts  or  parts  of  tracts  as  may 
be  selected  before  the  1st  of  March  1S<11 — and  as  to  such  parts  as 
are  not  selected,  to  hold  them  in  trust  for  the  trustees  themselves  in 
fee,  in  the  proportions  before  mentioned;  now  it  did  not  appear 
whether  ihe  Coal  Company  had  selected  the  lands  in  question,  per- 
haps that  may  depend  on  the  issue  of  this  suit.  But  the  trustees 
have  brought  this  ejectment,  as  they  well  might,  in  their  own  names, 
and  have  added  in  trust  for  the  company.  This  does  not  vitiate — it 
does  not  injure  defendants;  nor,  as  it  was,  and  is  not  settled  whether 
the  lands  in  question  will  belong  to  the  five  trustees,  or  the  com- 
pany, is  there  any  thing  amiss  in  the  suit  being  brought  as  it  is. 

From  the  constitution  of  1776  to  this  time,  the  property  of  reli- 
gious societies  is  recognised;  at  first  few  of  these  were  incorpora- 
ted, and  many  are  not  at  this  day.  Their  places  of  worship  and 
burial  grounds,  are  held  in  the  name  of  trustees  for  the  use  of 
each  society;  and  suits  have  uniformly  been  brought  in  the  names 
of  the  trustees,  generally  adding  "  for  the  use  of  the  society."  When 
the  company  shall  have  selected  their  lands,  arid  received  their  con- 
veyance they  may  find  it  necessary  to  sue  in  their  own  name. 

This  also  renders  it  unnecessary  to  notice  the  question,  whether 
the  company  have  done  all  required  by  the  act  of  assembly?  The 
suit  is  not  in  the  name  of  the  company,  and  it  must  be  remembered 
that  if  the  company  do  not  comply,  or  have  ^complied  with  the  re- 
quisitions of  the  law,  the  title  is  in,  and  is  to  remain  in,  the  five  trus- 
tees named  in  the  deed. 

Judgment  affirmed. 
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Hughes  against  Boyer. 

If  one  hire  a  carriage  and  horses  to  go  a  journey,  and  the  owner  send  his  own 
driver,  and  the  horses  are  injured  by  immoderate  driving,  the  person  who  hired 
them  is  not  liable  to  the  owner  for  damages. 

In  such  case,  the  hirer  incurs  no  responsibility  for  any  injury  happening  to 
the  carriage  or  horses,  unless  such  injury  have  occurred  from  some  act  or  inter- 
ference of  his.  A  driver  sent  by  the  owner  is  his  servant,  and  unless  the  hirer 
causes  the  driver  to  go  beyond  the  contract  of  hiring,  he  will  not  be  liable  for 
the  acts  of  the  driver  occasioning  injury  to  the  carriage  or  horses. 

Quere,  whether  he  be  liable  for  injuries  done  to  third  persons,  by  the  act  of 
the  driver? 

Where  questions  of  law  are  proposed  to  the  court  on  a  view  of  facts  different 
from  those  proved  on  the  trial,  or  on  some  point  not  applicable  to  the  case  trying, 
it  is  the  duty  of  the  court  to  place  the  matter  in  its  true  point  of  view  before  the 
jury,  and  to  tell  them  what  the  law  is  in  the  case  before  them. 
r  It  is  competent  to  a  jury  to  find  matters  of  fact,  without  direct  or  positive 
evidence  of  those  facts,  and  upon  circumstantial  evidence  only,  though  the 
inference  to  be  drawn  from  the  circumstances  proved,  be  not  absolutely  certain 
or  necessary;  and  it  belongs  to  the  jury  to  draw  the  inferences  from  the  facts 
proved. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

Ebenezer  P.  Hughes  and  Jonathan  Chandler  against  William 
Boyer.  This  was  an  action  on  the  case  for  immoderately  driving 
the  plaintiff's  hired  horses,  by  reason  of  which  one  of  them  died, 
in  which  the  plaintiffs  thus  charged  the  defendant: 

"  William  Boyer  was  summoned  to  answer  Ebenezer  P.  Hughes 
and  Jonathan  Chandler,  trading  under  the  firm  of  Hughes  &  Chan- 
dler, of  a  plea  of  trespass  on  the  case.  For  that  whereas  the  said 
Hughes  &  Chandler,  on  the  '  nineteenth'  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-eight,  to  wit, 
at  the  town  of  Harrisburg,  in  the  county  of  Dauphin  aforesaid,  at 
the  special  instance  and  request  of  the  said  William  Boyer,  let  to 
hire,  and  delivered  to  the  said  William  Boyer,  a  certain  carriage 
and  pair  of  horses  of  the  said  Hughes  &  Chandler,  to  be  used  by 
and  to  carry  the  said  William  Boyer  a  certain  journey,  to  wit,  from 
the  town  of  Harrisburg,  in  the  county  aforesaid,  to  the  town  of 
York,  in  the  county  of  York,  and  back  again  to  the  said  borough  of 
Harrisburg,  for  a  certain  hire  or  reward,  to  be  therefor  paid  by  the 
said  William  Boyer  to  the  said  Hughes  &  Chandler,  for  the  use  and 
hire  of  the  said  pair  of  horses  and  carriage;  and  although  the 
said  William  Boyer  then  and  there  had  and  received  the  said 
pair  of  horses  and  carriage  of  them,  the  said  Hughes  &  Chandler, 
to  travel,  go,  and  perform  the  said  journey  as  aforesaid,  yet  the 
said  William  Boyer,  contriving  and  intending  to  injure  the  said 
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Hughes  &  Chandler  in  this  behalf,  he,  the  said  William  Boyer, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  did 
wrongfully  and  injuriously  drive  on  and  go  and  travel  with  the 
said  horses  and  carriage  from  the  town  of  Harrisburg,  in  the 
county  aforesaid,  to  the  town  of  York,  in  the  county  of  York,  and 
from  thence  back  to  the  town  of  Harrisburg  aforesaid,  in  the  same 
day,  being  much  further,  to  wit,  twenty-five  miles  further  than  he 
ought  to  have  driven  or  travelled  with  the  said  pair  of  horses 
and  carriage  in  the  same  day,  and  did  then  and  there,  to  wit,  on 
the  day  and  year  last  aforesaid,  so  grievously  and  immoderately, 
unreasonably,  inordinately  and  excessively,  drive,  work,  and  labour 
the  said  pair  of  horses,  and  use  the  said  pair  of  horses  in  such  an 
immoderate  and  unreasonable  manner,  and  then  and  there  took  so 
little  care  of  the  said  pair  of  horses,  being  of  a  large  value,  to  wit, 
of  the  value  of  five  hundred  dollars,  and  by  means  of  the  driving 
them  so  much  further  in  the  same  day  than  the  journey  for  which 
the  said  Hughes  &  Chandler  let  to  hire  to  the  said  William  Bowyer 
the  said  pair  of  horses  and  carriage;  and  also,  by  means  of  the 
aforesaid  bad  usage,  and  of  the  grievous,  immoderate,  and  unrea- 
sonable working  of  the  said  pair  of  horses  in  the  manner  and  form 
aforesaid,  one  of  them  became  and  was  very  much  hurt  and  inju- 
red, so  that  he  died,  to  the  damage  of  the  said  Hughes  &  Chandler, 
in  the  sum  of  two  hundred  and  seventy-five  dollars,  and  therefore 
they  bring  this  suit." 

The  substance  of  the  very  voluminous  testimony  of  witnesses 
was,  that  the  defendant  hired  the  carriage  and  horses  and  driver  of 
the  plaintiff,  to  take  himself  and  three  others  from  Harrisburg  to 
York:  when  they  arrived  there,  the  defendant  and  one  of  the  per- 
sons went  on  to  Baltimore  by  another  conveyance,  and  Mr  Brady, 
who  was  one  of  the  company,  directed  the  driver  that  he  must 
return  to  Harrisburg  that  night.  The  driver  remonstrated,  and 
said  that  the  plaintiff  had  directed  him  to  remain  all  night  in  York, 
and  return  the  next  day,  but  Mr  Brady  insisted  upon  returning; 
the  weather  was  very  warm,  the  horses  were  oppressed,  and  one  of 
them  died.  Mr  Brady  was  examined  as  a  witness,  and  said  that 
when  they  were  about  to  leave  Harrisburg,  Mr  Hughes  said  that 
the  carriage  and  horses  were  not  to  return  that  night,  and  that  he 
replied,  if  that  were  the  case  he  would  not  go,  as  he  must  be  at 
home  that  night,  after  which  they  started. 

Plaintiffs'  points. 

The  court  were  requested  to  charge  the  jury  on  the  following 
points,  to  wit: 

1.  That  if  defendant  hired  of  plaintiffs  the  horses  and  carriage 
referred  to  in  the  testimony,  and  received  them  under  such  hiring, 
and  if  the  death  of  one  of  the  horses  was  occasioned  by  the  immo- 
derate and  unreasonable  usage  of  them  by  the  defendant  or  his 
guests,  the  plaintiff  is  entitled  to  recover  in  this  suit. 

3.  If  defendant  was  the  hirer  of  said  horses  and  carriage,  and 
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did  not  use  or  cause  to  be  used,  that  degree  of  diligence  and  care  in 
using  them,  which  all  prudent  men  would  use  in  keeping  their 
own  goods  of  the  same  kind  under  like  circumstances,  for  want  of 
which  one  of  said  horses  came  to  his  death,  the  plaintiff  is  entitled 
to  recover  in  this  suit. 

3.  If  defendant  was  the  hirer  of  said  horses  and  carriage  he 
thereby,  and  by  the  delivery  to  him  under  such  hiring  became 
responsible  for  the  reasonable  and  prudent  usage  of  them  during 
the  time  he  might  have  them  in  use,  and  until  the  hiring  should  be 
determined  by  returning  them  to  the  plaintiffs;  and  whether  injury 
resulted  to  them  for  want  of  such  reasonable  and   prudent  usage 
whilst  they  were  in  the  immediate  and  actual  possession  and  pre 
sence  of  defendant  or  his  guest,  servant,  or  bailee,  does  not  alter  or 
take  away  defendant's  liability  to  pay  for  such  injury. 

4.  If  defendant  was  the  hirer  of  said  horses  and  carriage,  he  is 
responsible  for  any  injury  and  damage  that  happened  to  them,  or 
any  of  them  in  his  own,  or  his  guests,  or  his  bailee's  hands,  by  im- 
prudent, unreasonable,  and  immoderate  usage,  which  it  was  in  his 
or  their  power  to  avoid. 

5.  That  where  a  carriage  and  horses  are  hired  and  delivered  for 
use  as  in  this  case,  and  a  driver  sent  therewith  by  the  livery  man, 
the  hirer,  that  is  the  bailee,  has  the  control  of  the  same  absolutely, 
to  the  extent  of  the  object  and  purposes,  time  and  journey  for 
which  the  hiring  was  made,  and  is  in  no  way  subject  to  the  oppo- 
sition, direction  or  control  of  the  driver;  the  driver  is  the  hirer's 
servant/?ro  hac  vice  and  bound  to  obey  his  requests  and  commands 
pertaining  to  the  purposes  and  intent  of  the  hiring,  and  the  hirer 
takes  the  risk  of  requiring  such  performances  from  the  driver  in 
the  line  of  his  duty,  as  may  or  may  not  result  in  injury  to  the  thing 
hired. 

6.  If  defendant  hired  the  carriage  and  horses,  and  as  an  induce- 
ment for  Mr  Brady  to  go  along,  agreed  that  they  should  return 
the  same  day;  if  you  believe  that  under  the  state  of  the  weather, 
and  the  circumstance  of  a  hilly  road  and  heavy  load,  the  drive  was 
unreasonable,  immoderate  and  imprudent,  and  occasioned  the  death 
of  plaintiffs'  horse,  he  is  liable  to  pay  the  damages  sustained,  al- 
though he  himself  did  not  return  with  them  from  York;  and  this 
whether  there  was  any  positive  prohibition  against  the  return  the 
same  day  or  not. 

7.  If  defendant  hired  the  horses  and  carriage  and  used  them 
himself,  or  permitted  his  guest  to  use  them,  differently  from  his 
agreement  with  the  livery  men,  he  is  liable  to  the  plaintiffs  in  dam- 
ages in  this  suit;  at  all  events  for  injury  and  damage  happening  to 
them  in  consequence  of  such  departure  from  the  agreement. 

8.  If  defendant  hired  as  aforesaid,  and  used  or  permitted  the 
horses  and  carriage  to  be  used  differently  from  the  agreement  he  is 
liable  for  the  damages  at  all  events,  and  any  inquiry  into  the  cause 
of  said  damage  is  immaterial. 
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9.  It  was  the  duty  of  the  defendant  or  his  guest  to  refrain  from 
further  using  the  horse  after  discovering  that  he  was  exhausted  and 
refused  his  feed,  and  if  such  discovery  was  made  in  this  case,  and 
defendant  or  his  guest  continued  after  it,  to  use  the  horses,  defen- 
dant is  answerable  for  the  damages  which  resulted. 

10.  If  the  jury  shall  be  of  opinion  as  the  law  has  been  laid  down 
to  them,  that  the  facts  of  the  case  entitled  plaintiffs  to  recover,  they 
will  be  entitled  to  such  damages  as  will  compensate  them  for  the 
value  of  the  horse  at  the  time  of  the  injury,  and  for  such  loss,  in- 
convenience, and  damage,  as  such  injury  has  occasioned  them. 

The  court  charged  the  Jury  in  substance  as  follows: 

"  It  appears  that  the  plaintiffs  have  sustained  a  loss  and  a  serious 
one,  and  the  question  is  whether  the  defendant  occasioned  that  loss 
by  overdriving  the  horse,  or  ordering  or  causing  him  to  be  over- 
driven. As  to  the  amount  of  the  load  placed  in  or  on  the  carriage, 
the  evidence  shows  that  Mr  Hughes  was  present  when  they 
started,  and  made  no  objections.  If  so,  there  is  nothing  in  this 
objection,  except  perhaps,  what  may  apply  to  the  speed  with  which 
they  should  travel.  They  left  Harrisburg  about  8  o'clock  A.  M., 
and  arrived  at  York  about  1,  being  about  five  hours  on  the  road. 
They  remained  at  York  until  about  5  o'clock  P.  M.,  when  they 
started  back  for  Harrisburg,  and  arrived  at  about  3  o'clock  in  the 
morning.  The  distance  is  stated  to  be  about  25  miles.  They 
therefore  travelled  in  going,  at  the  rate  of  about  five  miles  per  hour, 
and  in  returning,  about  two  and  a  half  miles  per  hour." 

"The  business  of  livery  stable  keeping  is  one  in  which  the 
proprietors  are  often  subject  to  great  losses  from  sickness  or  acci- 
dents in  their  horses,  as  well  as  other  casualties.  They  ought  and 
probably  do,  charge  for  such  contingencies  in  hiring,  and  we  all, 
who  are  in  the  habit  of  using  horses,  know  how  often,  especially  in 
warm  weather,  horses  become  injured  in  travelling,  even  in  the 
hands  of  the  most  careful  persons. 

"The  plaintiffs  allege  that  the  contract  was,  that  the  carriage 
and  horses  should  not  return  that  night.  On  this  subject  the  evi- 
dence is  not  clear  with  the  plaintiffs.  Mr  Hughes  did  say  that 
they  should  not  return  that  night;  Mr  Brady  on  the  other  hand 
says,  that  he  said  he  would  not  go  if  that  was  the  case,  and  that 
they  then  went  without  objection,  or  without  any  thing  more  being 
said  at  the  time  of  starting.  If  Mr  Hughes  had  determined,  as 
the  evidence  would  indicate,  that  they  should  not  return  that 
night,  and  if  before  starting  Mr  Brady  said  he  could  not  go  unless 
they  did  return  that  night,  and  Mr  Hughes  when  he  so  said  made 
no  reply,  in  consequence  of  which,  Mr  Brady  went  along  with  the 
company,  the  jury  may  infer  that  Mr  Hughes  waived  his  objec- 
tion, or  at  least  his  prohibition  of  returning,  if  circumstances  ren- 
dered it  advisable  so  to  do.  But  even  if  the  parties  understood 
they  were  to  return  that  night,  still  the  horses  were  to  be  driven 
reasonably  and  not  immoderately. 
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"  Then  you  will  first  inquire  when  the  horse  was  injured;  was 
it  in  going  to  or  from  York?  In  looking  over  the  evidence  we  do 
not  discover  any  act  of  Mr  Boyer,  which  would  show  any  interfe- 
rence with  or  hurrying  of  the  driver,  in  going  from  Harrisburg  to 
York.  If  you  think  so,  and  you  should  be  of  opinion  that  the 
horse  was  injured  in  that  part  of  the  journey,  the  defendant  would 
not  be  liable. 

"  If  the  horse  was  diseased  when  they  started  from  Harrisburg, 
and  the  driving  to  York,  at  a  moderate  gait,  developed  the  disease 
and  he  died  in  consequence,  inasmuch  as  the  driving  was  by  the 
plaintiffs'  servant,  they  would  be  entitled  to  no  damages. 

"  If  the  injury  was  not  done  in  the  journey  to  York,  you  will 
next  inquire  if  it  was  done  on  the  return  home,  and  if  the  death  of 
the  horse  ensued  from  being  overdriven  on  his  return  from  York 
to  Harrisburg,  taking  into  consideration  that  the  day  was  a  very 
warm  one — that  the  horses  did  not  eat  well  at  York — that  the 
return  was  at  night  at  a  very  slow  gait — that  the  horse  showed 
symptoms  of  being  fagged  down,  very  shortly  after  they  started 
from  York,  it  strikes  us  that  the  preponderance  of  the  evidence  is, 
that  the  injury  was  not  done  on  the  return  trip,  but  on  the  jonrney 
to  York.  But  of  this  of  course  you  will  judge  for  yourselves. 

"  If  the  injury  was  done  on  the  return  from  York,  you  will  in- 
quire and  ascertain  from  the  evidence  whether  Boyer  the  defen- 
dant, knew  that  Brady  was  going  home  that  night.  If  he  directed 
the  driver  to  go  home  with  Mr  Brady  that  night,  and  that  part  of 
the  drive  killed  the  horse,  the  defendant  will  be  liable,  if  such 
return  was  contrary  to  the  contract  of  hiring.  If  it  was  even  con- 
trary to  the  contract  of  hiring,  yet  if  the  driver  returned  of  his  own 
accord,  without  the  direction  or  order  of  Mr  Boyer,  rather  than 
let  Mr  Brady  return  in  the  stage,  Mr  Boyer  would  not  be  an- 
swerable for  any  damages  that  ensued. 

"  We  have  had  ten  points  given  to  us  to  charge  you  upon.  This 
is  a  greater  number  than  there  usually  are  good  points  about  a 
horse. 

"  The  1st,  2d,  3d  and  4th  points  propounded  by  the  plaintiff  are 
conceded.  The  defendant  will  be  liable  for  any  loss  or  injury  sus- 
tained by  his  own  acts,  or  by  the  acts  of  any  other  person  or  per- 
sons who  acted  by  his  order,  direction  or  permission. 

"  The  5th  point  may  be  considered  as  the  law  according  to  the 
limitations  and  provisions  therein  contained.  Where  a  driver  is 
sent  with  a  carriage  and  horses  hired,  the  person  hiring  is  not  an- 
swerable for  any  damages  suffered  by  the  horses,  unless  such  injury 
was  occasioned  by  the  hirer's  interfering  with  the  driver  so  as  to 
occasion  the  injury.  The  driver  is  the  servant  of  the  owner  who 
sent  him  along,  and  unless  the  hirer  requires  and  occasions  the  dri- 
ver to  drive  or  go  beyond  the  contract  of  hiring,  he  will  not  be  an- 
swerable for  the  acts  of  the  driver  in  regard  to  any  injury  sus- 
tained by  the  horses  of  the  owner. 
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"The  6th  and  7th  points  are  correct  law. 

"  The  8th  point  is  correct  as  to  the  first  branches,  so  far  as  the 
damages  may  have  resulted  from  such  different  use,  and  hence  an 
inquiry  into  the  causes  of  such  damage  is  material. 

"  The  9th  and  10th  points  are  decided  to  be  correct  law. 

"  In  regard  to  the  acts  of  Mr  Brady,  however,  you  must  not 
make  Mr  Boyer  answer  for  them,  unless  they  were  done  by  the 
permission  or  the  knowledge  of  Mr  Boyer.  If  he,  (Brady,)  did 
acts  which  resulted  in  injury  to  plaintiffs'  horse,  in  opposition  to  the 
wishes  and  directions  of  Mr  Boyer,  he  (Brady)  and  not  Boyer 
would  be  answerable. 

"  As  to  the  matter  of  value  or  damages,  if  you  should  find  for 
the  plaintiffs,  you  have  heard  the  evidence  as  to  the  value  of  the 
horse.  Whatever  you  estimate  that  value  to  be,  with  interest  and 
such  sum  as  will  compensate  the  plaintiffs  for  being  obliged  to  seek 
redress  at  law,  should  constitute  the  amount  of  your  verdict,  if  it  be 
rendered  for  plaintiffs. 

"  It  is  a  loss,  to  whoever  loses,  without  the  prospect  of  any 
benefit.  You  must  adopt  the  rule  of  law,  which  is  the  rule  of  rea- 
son upon  the  subject — that  is  as  to  who  ought  to  bear  the  loss. — 
Let  it  fall  on  him  who  occasioned  it.  If  the  defendant  is  liable,  he 
is  bound  to  reimburse  the  plaintiffs  for  the  injury  they  have  sus- 
tained." 

Errors  assigned. 

The  court  erred  in  the  general  charge  to  the  jury  in  these  par- 
ticulars. 

1.  In  confining  the  question  trying  to  the  mere  fact  of  whether 
the  defendant  occasioned  the  loss  by  overdriving  the  horse  himself 
or  by  ordering  or  causing  him  to  be  overdriven. 

2.  In  that  part  wherein  it  is  said,  "if  before  starting,  Mr  Brady 
said  he  could  not  go  unless  they  did  return  that  night,  artd  Mr 
Hughes,  when  he  so  said,  made  no  reply,  in  consequence  of  which, 
Mr  Brady  went  along  with  the  company,  the  jury  may  infer  that 
Mr  Hughes  waived  his  objection,  or  at  least  his  prohibition  against 
returning." 

3.  In  that  point  wherein  it  is  said,  "  then  you  will  first  inquire 
when  the  horse  was  injured;  was  it  in  going  to  or  returning  from 
York?     In  looking  over  the  evidence,  we  do  not  discover  any  act  of 
Mr  Boyer  which  would  show  any  interference  with  or  hurrying 
of  the  driver  in  going  from  Harrisburg  to  York.     If  you  think  so, 
and  you  should  be  of  opinion  that  the  horse  was  injured  on  that 
part  of  the  journey,  the  defendant  should  not  be  liable." 

4.  In  submitting  a  question  or  stating  a  condition  to  be  decided 
by  the  jury,  in  relation  to  whether  or  not  the  horse  was  diseased 
when  they  started  from  Harrisburg,  about  which  there  was  no  evi- 
dence whatever. 

5.  In  stating  "  it  strikes  us  that  the  preponderance  of  (he  evi- 
dence is  that  the  injury  was  not  done  on  the  return  trip,  but  on  the 
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journey  to  York,"  taken  in  connection  with  what  is  before  said  on 
this  part  of  the  case. 

6.  In  stating,  "if  he  directed  the  driver  to  go  home  with  Mr 
Brady  that  night,  and  that  part  of  the  drive  killed  the  horse  the  de- 
fendant will  be  liable,  if  such  return  was  contrary  to  the  con- 
tract of  hiring.     If  it  was  even  contrary  to  the  contract  of  hiring, 
yet  if  the  driver  returned  of  his  own  accord,  without  the  direction 
or  order  of  Mr  Boyer  rather  than  let  Mr  Brady  return  in  the 
stage,  Mr  Boyer  would  not  be  answerable  for  any  damages  that 
ensued." 

7.  The  court  erred  in  their  answer  to  the  plaintiff's  5th  and  8th 
points. 

8.  In  the  concluding  part  of  the  general  charge  after  the  points 
had  been  answered. 

9.  The  charge  and  answers  to  points  are  vague,  equivocal,  and 
contradictory. 

Briggs  and  Rawn,  for  plaintiff  in  error,  cited  8  Watts  304;  6 
Watts  72-487;  2  Watts  165;  5  Watts  183;  4  Esp.  229;  5  Com. 
Law  Rep.  437;  12  Ibid  311;  1  Bos.  S?  Pul.  407;  Story  on  Bailm. 
272;  2  Stark.  210;  9  Johns.  294;  11  Serg.  fy  Rawle  319. 

M'Cormick,  contra,  cited  Jones  on  Bailm.  88;  2  Stra.  609;  Chit. 
Con.  148;  1  Chit.  PL  68;  5  Esp.  35-263;  2  Kent's  Com.  586. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  case  brings  into  consideration  a  point  or  points 
on  which  not  much  is  to  be  found  in  the  books.  There  are  many 
cases  in  which  the  person  who  hired  a  horse  rode  or  drove  him, 
and  his  duty  and  responsibility  have  been  discussed,  and  though 
some  discrepancy  is  to  be  found,  yet  perhaps  it  may  be  said  to  be 
settled,  to  what  extent,  and  under  what  circumstances,  the  hirer  is 
liable. 

In  this  case,  ten  points  are  submitted  to  the  judge,  on  which  he 
is  requested  to  charge  the  jury.  It  will  be  seen  that  almost  all  of 
them  apply  to  cases  in  which  he  who  hired  a  horse  drove  him,  or 
employed  or  intrusted  some  person  to  drive. 

There  is  a  difference,  in  reason  and  in  law,  arising  from  the  cir- 
cumstances of  each  case.  If  a  horse  is  hired  to  me,  and  I  am  to 
ride  or  drive  him,  I  am  to  judge  of  what  distance  he  can  travel  in 
a  given  time,  and  to  see  that  he  is  not  overheated  or  too  much  fa- 
tigued. But  if,  as  often  happens,  the  owner  himself  goes  along  and 
drives,  I  have  no  care  of  the  horse,  and  no  responsibility  if  he  is 
injured.  But  if  the  owner  sends  a  driver,  who  is  to  drive,  and 
water  and  feed  the  horses,  it  is  as  to  me  the  same  as  if  the  owner 
himself  drove.  If  his  driver  oversets  and  breaks  my  arm,  his  mas- 
ter is  liable  to  me;  and  if,  at  the  same  time,  the  carriage  is  broken, 
I  am  not  liable  to  the  owner:  it  was  not  done  by  n*e,  but  by  him- 
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self  or  his  servant.  But  a  horse  may  be  hurt  at  the  same  time — 
I  am  not  liable  for  that;  it  was  the  result  of  the  carelessness  or  un- 
skilfulness  of  the  owner  or  his  servant.  And  wherever  the  owner 
sends  a  servant  to  drive  and  take  care  of  the  horses,  he  who  is  car- 
ried has  no  responsibility,  unless  the  injury  occurred  from  some 
act  or  interference  of  his.  In  Jones  on  Bailment  123,  edit,  of 
1796— p.  88,  edit,  of  1804,  under  the  fifth  class  of  bailment,  viz. 
"  Hiring,"  we  find,  "  If  Cains  hire  a  horse,  he  is  bound  to  ride  it 
as  moderately,  and  treat  it  as  carefully,  as  any  person  of  common 
discretion  would  ride  and  treat  his  own  horse;  and  if  through  his 
negligence,  &c.,&c.  If,  indeed,  he  hire  a  carriage  and  any  number 
of  horses,  and  the  owner  send  with  them  his  postilion  or  coachman, 
Cains  is  discharged  from  all  attention  to  the  horses,  and  remains 
obliged  only  to  take  ordinary  care  not  to  injure  the  glasses  and 
inside  of  the  carriage  while  he  sits  in  it." 

The  above  is  common  sense  and  sound  law,  and  if  we  do  not 
find  this  doctrine  more  often  repeated,  it  is  because,  on  the  autho- 
rity of  this  writer  and  on  reason,  nobody  has  supposed  the  person 
who  hired  the  horses  and  the  driver  would  be  considered  answer- 
able where  the  owner  would  not  and  did  not  trust  him,  but  sent 
his  own  servant. 

A  class  of  cases  was  cited,  in  which  the  dispute  was,  if  a  carriage 
driven  by  the  owner's  servant,  is  hired  by  Cains,  and  while  he  is 
in  it  an  injury  is  done  to  a  third  person,  by  carelessness  or  other- 
wise, whether  Caius  or  the  owner  of  the  carriage,  whose  servant 
drove  it, -is  answerable  to  this  injured  person.  The  cases  are  con- 
tradictory, and  of  course  some  of  them  wrong,  but  as  they  do  not 
apply  to  this  case,  I  need  not  decide. 

It  was  stated  by  the  counsel  on  both  sides,  that  not  half  the 
testimony  given  in  the  cause  is  brought  up,  or  on  our  paper- 
book.  This  is  the  fault  of  the  counsel,  or  of  one  of  them.  If  ail 
the  evidence  was  here,  we  would  not  be  at  a  loss  to  know  how  most 
of  the  questions  proposed  to  the  court  were  intended  to  be  applied 
to  this  case. 

The  only  doubt  about  this  case  arises  from  two  passages,  in 
which  the  name  of  Mr  Brady  is  used.  First,  before  the  carriage 
started,  Brady,  who  had  been  invited  to  go  along,  said,  in  the  pre- 
sence and  hearing  of  Hughes,  one  of  the  owners,  that  unless  the 
carriage  came  back  that  night,  he  would  not  go,  and  Hughes  saw 
him  get  in  and  said  nothing;  it  was  properly  left  to  the  jury  to  de- 
cide whether  this  was  not  an  assent  by  Hughes  that  it  should  return 
that  night. 

The  next  is,  it  would  seem  that  Brady  offered  to  return  in  the 
stage,  and  leave  the  driver  and  carriage.  Before  this  Boyer,  the 
defendant,  had  gone  on  to  Baltimore.  If,  upon  this  offer  of  Brady, 
says  the  judge,  the  driver  of  his  own  accord  returned,  Boyer  was 
not  liable.  There  was  no  error  in  this;  the  owner  had  put  the  dri- 
ver in  his  stead,  to  act  for  him,  and  Boyer  was  not  liable  for  a 
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matter  done  in  his  absence,  and  not  with  his  knowledge  nor  by  his 
direction. 

As  to  every  one  of  the  points,  it  may  be  observed,  the  court  an- 
swered most  of  them  as  requested,  but  intimated  that  they  were  not 
applicable  to  the  case  trying;  they  related  to  a  case  in  which  he 
who  hired  a  horse  rode  or  drove  him.  The  fifth  puts  the  case  of  a 
driver  sent,  but  so  specially,  that  the  court,  without  denying  it,  sta- 
ted the  law  as  applicable  to  this  case.  "  Where  a  driver  is  sent 
with  a  carriage  and  horses  hired,  the  person  hiring  is  not  answera- 
ble for  any  damages  suffered  by  the  horses,  unless  such  injury  was 
occasioned  by  the  hirer  interfering  with  the  driver,  so  as  to  occasion, 
the  injury.  The  driver  is  the  servant  of  the  owner,  who  sent  him 
along,  and  unless  the  hirer  requires  and  occasions  the  driver  to  go 
beyond  the  contract  of  hiring,  he  will  not  be  answerable  for  the  acts 
of  the  driver  in  regard  to  any  injury  sustained  by  the  horses  of  the 
owner." 

This  is  the  law,  as  cited  and  stated  above.  We  have  had  occa- 
sion too  often  to  remark  that  points  are  proposed  to  the  court  on 
a  supposition  that  the  facts  are  different  from  those  proved  in  the 
cause,  or  to  get  an  opinion  on  some  paint  of  law  not  exactly  the 
same  with  that  applicable  to  the  case  trying.  This  may  mislead 
the  jury,  and  it  is  the  duty  of  the  court  to  put  the  matter  in  its  true 
point  of  view,  and  tell  the  jury  what  the  law  is  in  the  case  before 
them.  One  other  error  is  alleged:  the  court  stated  that  horses  sick- 
ened and  died  under  the  care  of  the  most  careful  persons,  and  those 
persons  the  owners;  and  if,  travelling  at  a  moderate  gait,  the  dis- 
ease was  developed,  and  the  horse  died  of  some  previous  disorder, 
the  defendant  was  not  liable.  There  was  no  error  in  this;  if  one, 
and  that  the  best  of  the  horses,  sickens  and  dies  in  a  journey,  the 
fair  inference  is,  that  he  was  diseased  before;  any  man  would  say 
so  if  using  his  own  horses  himself,  in  his  own  business.  May  not 
a  jury  say  so  in  judging  between  other  people?  The  king's  bench, 
in  England,  and  afterwards  the  court  in  the  last  resort,  have  decided 
"that  it  is  competent  to  a  jury  to  find  matters  of  fact,  without  direct 
or  positive  testimony  of  those  facts,  and  upon  circumstantial  evi- 
dence only,  though  the  inference  or  conclusion  to  be  drawn  from 
the  circumstances  proved,  be  not  absolutely  certain  or  necessary; 
and  that  it  belongs  to  the  jury  to  draw  the  inferences  from  the  facts 
proved."  Mansel  on  Demurrer  309. 

This  is  all  which  it  is  necessary  to  notice  in  deciding  on  this  case. 

Judgment  affirmed. 
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Brown  against  M'Kinney. 

The  occupation  of  town  lots  up  to  a  line-fence  between  them  for  more  than 
twenty-one  years  gives  to  each  party  an  incontestible  right,  and  this  whether 
either  party  knew  of  the  adverse  claim  of  the  other  or  not;  and  whether  either 
party  has  more  or  less  ground  than  was  in  the  lot  he  owns,  originally.  The 
right  is  settled  after  a  possession  of  twenty-one  years,  without  regard  to  where 
the  original  line  once  was. 

ERROR  to  the  common  pleas  of  Dauphin  county. 

This  was  an  action  of  ejectment  by  Horatio  Brown  and  James 
Pople  against  Henry  M'Kinney  and  others  for  the  one  fortieth  part 
of  an  acre  of  land  being  part  of  a  lot  in  the  town  of  Harrisburg. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 
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Shawn,  for  plaintiff  in  errror. 

Johnston  and  Jlyres,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON  J. — The  plaintiffs  in  error  were  plaintiffs  below,  and 
brought  this  ejectment  as  is  stated  in  the  writ  for  the  fortieth  part 
of  an  acre  more  or  less  being  part  of  lot  No.  295  in  Harrisburg 
bounded  &c.,  &c.  The  plaintiffs  deduced  title  to  lot  No.  2F 5.  On 
the  west  it  was  bounded  by  lot  No.  294.  On  this  lot  and  on  the 
side  next  to  295  stood  a  house  built  more  than  thirty  years  ago. — 
There  was  no  objection  to  the  plaintiff  beginning  at  this  house  and 
measuring  his  distance  along  the  street.  The  front  of  each  lot  on 
the  street  was  fifty-two  feet  six  inches,  this  they  had,  but  insisted 
on  more  on  the  following  grounds:  They  alleged  and  proved  by 
James  Pople  that  by  going  to  the  east  side  of  lot  294  and  allowing 
it  52^  feet,  and  then  measuring  Brown's  lot  52$  feet  he  fell  about 
5  inches  short  of  where  the  fence  between  plaintiffs  and  M'Kin- 
ney's  lots  stands  now;  he  had  reason  for  measuring  lot  294.  The 
owner  of  that  lot  has  his  east  line  fixed  by  his  house  adjoining 
plaintiffs'  lot,  which  house  has  stood  more  than  thirty  years:  at  the 
side  of  that  house  the  measurement  ought  have  begun.  But  this 
is  not  all,  he  then  went  two  lots  east  and  he  measured  those  lots, 
and  a^ain  fell  five  inches  short  of  the  fence.  This  is  his  testimony 
but  I  believe  he  was  not  understood — for  he  says  afterwards  that 
this  throws  the  fence  five  inches  on  the  plaintiffs'  lot.  The  sum  of 
the  matter  is,  the  plaintiffs  suppose  there  are  four  or  five  inches 
more  in  the  front  of  lots  295,  296,  and  297  than  they  call  for,  and 
he  wanted  the  whole  or  at  least  one  third  of  this  overplus  measure. 
ix. — 2  x* 
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This  is  no  new  thing  to  me;  although  it  is  not  common  in  town 
lots,  it  is  very  common  in  tracts  of  land,  and  we  every  year  in 
former  times  met  with  a  man  who,  if  he  thought  his  neighbour  had 
some  overplus  land,  wished  to  take  some  of  it  into  his  own  care;  and 
we  have  cases  where  very  accurate  measures  have  occasioned  very 
unprofitable  lawsuits,  of  which  the  Cherry  Alley  casein  7th  Watts 
is  an  instance.  But  James  Pople  measured  with  a  ten  feet  pole 
and  measured  four  lots  instead  of  one,  and  there  is  no  evidence  that 
even  then  he  began  at  the  proper  points. 

Colonel  Roberts,  who  I  understand  is  a  regulator  in  the  borough, 
went  out  at  the  adjournment  of  the  court  and  he  found  that  mea- 
suring from  the  house  on  294  to  the  fence  between  plaintiffs  and 
M'Kinneys,  plaintiffs  have  their  full  distance;  but  to  understand 
the  points  proposed  to  the  conrt  and  the  errors  assigned,  we  must 
go  back.  Plaintiff  showed  that  Jonathan  Keanly  owned  the  lot 
more  than  twenty  years  ago.  and  rented  to  several  persons  in  suc- 
cession until  the  plaintiffs  bought  it  in  1838;  the  plaintiffs  also  proved 
by  a  witness  that  many  years  ago  there  was  a  ball  alley  on  M'Kin- 
ney's lot,  and  to  enlarge  it  an  agreement  was  made  for  permission 
to  move  the  fence  in  on  the  lot  in  question  nearly  four  feet;  this 
was  only  the  breadth  of  the  ball  alley;  that  the  person  who  occupied 
M'Kinney's  lot  agreed  to  pay  and  did  pay  two  dollars  a  year  rent 
for  this  ground:  it  was  also  proved  by  plaintiffs'  witnesses,  that  there 
had  been  a  fence  between  the  plaintiffs'  lot  and  M'Kinney's  which 
had  stood  in  the  same  place  more  than  twenty  one  years,  but  this 
fence  was  not  straight,  that  about  half  way  back  on  M'Kinney's 
lot,  stood  an  old  frame  stable.  It  was  also  proved  by  plaintiffs'  wit- 
nesses that  soon  after  this  suit  was  commenced  the  parties  took  the 
regulators  of  the  borough  to  the  lots,  who  with  a  standard  pole 
measured  off  to  plaintiff  52  feet  six  inches,  and  marked  the  point. 
That  M'Kinney  who  did  not  live  on  this  lot,  but  a  lontr  distance 
from  it,  had  his  fence  moved  to  this  line;  that  he  moved  his  stable 
some  distance  in  on  his  old  lot,  and  moved  the  crooked  fence  which 
had  given  him  possession  of  a  small  part  of  plaintiffs'  lot  since 
before  Keanly  bought  it — in  short  that  he  gave  up  all  to  the  line 
fixed  by  the  regulators.  After  this,  in  April  1839,  he  by  leave  of 
the  court  filed  a  disclaimer  as  to  every  part  of  lot  No.  295.  But 
plaintiffs  would  not  stop  his  proceedings.  It  appeared  that  Zearing 
joined  M'Kinney's  two  lots  on  the  east,  arid  when  M'Kinney  was 
improving  on  that  side  he  and  Zearing  had  agreed  on  a  point  as 
the  line  between  them,  without  inquiring  whether  this  was  the 
true  point,  or  whether  Zearing  had  not  given  up  a  few  inches  to 
M'Kinney.  The  plaintiffs,  as  I  stated  before,  went  and  measured 
M'Kinney's  two  lots  and  found  a  five  inches  of  overplus  arid  this 
suit  was  continued.  It  had  always  been  the  wish  of  M'Kinney 
to  stop  the  contest  and  for  this  purpose  he  had  moved  his  stable 
and  his  fence  and  given  plaintiffs  what  he  could  have  held  by  the 
statute  of  limitations.  For  it  can  not  be  disputed  that  an  occupa- 
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tion  up  to  a  fence  on  each  side  by  a  party  or  two  parties  for  more 
than  21  years,  each  party  claiming  the  land  on  his  side  as  his  own 
gives  to  each  an  incontestible  right  up  to  the  fence  and  equally 
whether  the  fence  is  precisely  on  the  right  line  or  not.  It  is  time 
that  it  should  be  settled  beyond  dispute  that  where  a  person  in  pos- 
session by  a  fence  as  his  line  or  by  a  house  or  stable  for  more  than 
twenty-one  years  his  possession  establishes  his  right.  A  possession 
claming  as  his  own  is  in  law  and  reason  adverse  to  all  the  world — 
and  as  much  so  if  he  has  never  heard  ol  an  adverse  claim  as  if  he 
had  always  known  of  it. 
Judgment  affirmed. 


Good  against  Good. 

Where,  in  an  action  of  debt,  there  are  two  issues,  one  upon  the  plea  of  non  est 
factum,  and  the  other  upon  a  plea  of  payment  with  leave,  &c.,  a  general  finding 
for  the  defendant  finally  disposes  of  both,  and  the  subject  matter  of  a  set-ou 
or  defalcation  given  in  evidence  under  the  pica  of  payment,  can  not  be  reasserted 
in  another  action  between  the  same  parties. 

In  the  practice  of  this  state,  an  omission  to  give  evidence  of  a  set-off  would 
be  considered  as  a  retraction  of  the  notice;  but  where  the  defendant  follows  up 
his  notice  with  evidence  at  the  trial,  he  is  concluded  by  the  verdict. 

The  residue  of  a  set-off  not  exhausted  in  extinguishing  the  opposite  demand 
is  recoverable,  and  must  be  disposed  of  by  the  same  jury.  Being  virtually  a 
cross  action  for  an  entire  demand,  it  must  be  prosecuted  for  the  whole,  if  at  all; 
and  where  there  is  nothing  to  show  that  it  was  withdrawn,  and  the  verdict  is 
for  the  defendant,  generally,  it  is  to  be  presumed  that  the  jury  held  the  plaintiff's 
claim  to  be  satisfied  by  the  set-off,  and  no  more. 

A  set-off,  as  a  ground  of  demand,  is  legal,  and  independent  of  the  plaintiff's 
cause  of  action:  a  plea  of  failure  of  consideration  is  equitable,  inherent  in  all 
the  securities  founded  on  the  same  consideration,  and  applicable  to  successive 
actions  on  any  of  them,  till  the  defendant  is  compensated  by  defalcation  to  the 
extent  of  his  loss. 

In  an  action  by  a  vendor  against  a  vendee,  to  recover  the  consideration  of  the 
purchase  of  land,  in  which  the  defendant  sets  up  a  defective  titleand  loss  of  part  of 
the  land  as  a  defence,  a  false  recital  in  the  deed  is  not  evidence  of  actual  fraud, 
without  which  the  stipulated  price  is  the  standard  value  of  the  compensation. 

ERROR  to  the  district  court  of  Lancaster  county. 

John  Good,  Esq.  against  Jacob  Good.  This  was  an  action  of 
debt,  founded  upon  two  bonds  and  a  single  bill,  not  exceeding 
1200  dollars. 

Oil  the  1st  of  April  1829,  John  Good,  the  plaintiff,  put  his  son, 
Jacob  Good,  the  defendant,  into  possession  of  a  tract  of  land,  and 
on  the  15th  of  January  1830,  sold  it  to  him  for  73SO  dollars  88 
cents,  but  did  not  deliver  the  conveyance  until  the  17th  of  Septem- 
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ber  1831,  when  the  purchase-money  was  in  part  paid,  and  a  judg- 
ment bond  for  3000  dollars,  and  six  common  bonds  for  500  dollars 
each,  were  given  by  the  son  to  the  father.  On  the  5th  of  April 
1833,  judgment  was  entered  on  the  bond  for  3000  dollars.  Subse- 
quently Jacob  made  an  application  to  the  court  to  open  the  judg- 
ment, and  let  him  into  a  defence,  on  the  ground  that  the  bond  had 
.been  obtained  by  fraud.  The  judgment  was  opened,  and  the  de- 
fendant pleaded  non  est  factum  and  payment,  with  leave  to  give 
the  special  matters  in  evidence.  Upon  the  trial  of  this  cause,  evi- 
dence was  given  to  support  the  plea  of  non  est  factum;  and  to 
support  the  plea  of  payment,  &c.,  the  defendant  relied  on  four  mat- 
ters:—  1.  That  sixty  acres  of  the  land  sold  by  the  plaintiff  to  the 
defendant,  were  charged  with  the  dower  of  Barbara  Good,  and  for 
the  arrears  of  it,  this  land,  with  the  residue  of  the  dower  tract, had  been 
sold  by  the  sheriff  for  58  dollars  25  cents  an  acre,  amounting  to  5295 
dollars;  and  for  this  the  defendant  claimed  a  defalcation.  He  also 
claimed  a  defalcation  of  468  dollars  49  cents,  paid  by  him  to  Peter 
and  Barbara  Good,  to  relieve  these  sixty  acres.  He  also  claimed 
the  sum  of  1000  dollars  for  work,  labour  and  service  for  his  father 
after  he  arrived  at  the  age  of  twenty-one  years.  He  also  claimed 
2000  dollars,  a  promised  gift  by  the  ifather  to  him,  or  as  it  is  called 
in  German,  erbschaft,  to  be  taken  off  the  price  of  the  land;  and 
he  also  claimed  damages  for  the  loss  of  the  sixty  acres  of  land,  be- 
cause of  the  fraud  of  the  father  in  imposing  it  upon  him.  The 
plaintiff  in  that  trial  admitted  the  defendant  was  entitled  to  a  credit 
of  25i5  dollars  70  cents,  with  71  dollars  50  cents  interest  on  it,  his 
proportion  of  the  dower  debt  for  which  his  sixty  acres  were  sold, 
and  also  to  468  dollars  49  cents,  paid  by  him  on  the  same  account, 
and  claimed  a  balance  of  1307  dollars  88  cents  as  still  due  him. 
The  court  charged  the  jury  on  all  the  maUers  given  in  evidence 
in  the  cause,  and  the  jury  returned  a  general  verdict  for  the  de- 
fendant. 

Then  came  on  the  trial  of  this  cause  between  the  same  parties, 
founded  upon  two  of  the  500  dollar  bonds,  and  a  note  given  for  the 
purchase-money  of  the  land.  The  pleas  were,  non  est  factum  and 
payment  with  leave,  &c.  Under  the  first  plea,  no  evidence  was 
given  by  the  defendant.  Under  the  plea  of  payment,  the  defendant 
again  claimed  defalcation  for  the  loss  of  the  sixty  acres  of  land,  and 
damages,  because  of  the  alleged  fraud  practised  upon  him  by  his 
father,  and  gave  all  the  evidence  on  this  subject  which  had  been 
given  on  the  former  trial,  including  the  deed  from  the  plaintiff  to 
the  defendant,  which  contained  a  recital  that  the  widow  of  Peter 
Good  had  released  all  her  right,  interest,  claim,  and  demand  which 
she  had  to  the  land.  It  also  appeared  on  the  trial,  that  no  such 
release  existed;  on  the  contrary,  the  widow  recovered  her  dower 
from  the  vendee,  as  before  stated.  This  evidence  was  all  given, 
.and  received  by  the  court  on  the  alleged  ground  that  the  whole 
amount  of  the  plaintiff's  claim,  in  the  first  action,  was  not  equal  to 
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the  amount  of  the  defalcation  and  set-off  to  which  the  defendant 
was  then  and  now  entitled.  On  the  part  of  the  defendant,  the  pro- 
ceedings, verdict,  and  judgment  in  the  first  action,  were  all  given 
in  evidence,  including  the  notes  of  the  evidence,  and  the  statements 
sent  out  with  the  jury  by  defendant,  which  included  his  claims  as 
matters  of  defence.  In  answer  to  this,  the  defendant  offered  to  call 
as  witnesses  the  jurors  on  the  former  trial,  to  prove  that  their  ver- 
dict was  found  solely  upon  the  plea  of  non  est  factiim,  and  not 
upon  any  claim  of  the  defendant  contained  in  his  statement  sent  out 
with  them,  but  the  court  overruled  the  offer. 

The  court  below  were  requested  by  plaintiff  to  charge  the  jury 
upon  the  following  points: 

1.  That  the  credit  claimed  in  this  suit  now  trying  for  the  money 
paid  by  the  defendant  Jacob  for  his  father,  John  Good,  the  plain- 
tiff, to  Joseph  Good,  for  the  dower  of  Barbara  Good,  the  widow  of 
Peter  Good,  out  of  the  mansion  estate  of  Peter  Good,  deceased, 
and  for  the  money  paid  by  Jacob  Good,  for  his  father  John  Good, 
to  Peter  and  Barbara,  two  of  the  heirs  of  Peter  Good,  deceased, 
amounting  to  3038  dollars  4  cents,  cannot  be  allowed,  because  in, 
the  suit  No.  248  of  February  term  1833,  of  John  Good  against  Ja- 
cob Good  for  a  bond  for  3000  dollars,  which  with  interest  amounted 
to  4433  dollars  50  cents,  the  same  credit  was  claimed  arid  given  in 
evidence  by  the  defendant. 

2.  That  evidence  of  the  recovery  by  Jacob  Good,  in  the  suit  No. 
248  of  February  term  1833,  tried  last  week,  is  a  conclusive  bar  to 
the  allowance  of  the  same  set-off,  or  defalcation  in  this  suit. 

3.  That  the  evidence  of  the  testimony  of  the  set-off  given  in  the 
suit  tried  last  week,  is  as  conclusive  against  the  allowance  of  the 
same  set-off,  or  defalcation  now  offered,  as  if  it  were  pleaded. 

4.  That  there  being  no  evidence  of  the  payment  by  the  defend- 
ant of  the  demand  in  this  suit,  the  jury,  if  they  believe  that  the 
bonds  and  note,  or  single  bill,  sued  for.  are  the  deeds  of  the  defend- 
ant, must  find  a  verdict  for  the  plaintiff  for  the  amount  of  the  debt 
demanded  and  in  trial  in  this  action. 

And  the  court  were  requested  by  defendant  to  charge  the  jury 
upon  the  following  points: 

1.  That  fraud  vitiates  all  contracts,  and  that  the  suppression  of 
the  truth  or  the  suggestion  of  falsehood  by  one  selling  land  to  ano- 
ther, relative  to  the  title  of  the  land,  is  fraudulent  in  law. 

2.  That  the  insertion  of  a  covenant  by  the  grantor  in  a  deed  for 
land,  containing  a  recital  of  a  release,  or  other  instrument,  material 
to  the  title  of  the  purchaser,  when  in  truth  no  such  release  or  other 
instrument  exists,  is  fraudulent. 

3.  That  the  insertion  of  a  covenant  in  the  deed  from  John  Good 
to  Jacob  Good,  of  a  release  from  Barbara  Good  to  John  Good,  was 
material  to  the  title  of  the  purchaser,  Jacob  Good,  and  such  release 
not  appearing  to  exist,  is  fraudulent. 
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4.  That  the  payment  of  incnmbrances  on  (he  land  by  a  purchaser, 
is  a  good  defence  against  the  payment  of  the  purchase-money. 

5.  That  in  a  case  of  fraud,  the  measure  of  damages,  in  case  a 
purchaser  is  dispossessed  of  any  part  of  the  land  purchased,  the 
average  price  of  the  land  is  not  the  measure  of  damages,  but  the 
jury  may  assess  such  damages  as  they  think  right. 

6.  That  the  jury  in  this  case  have  a  right  to  find  a  verdict  for  the 
defendant,  and  to  certify  in  their  verdict  how  much  they  find  the 
plaintiff  indebted  to  the  defendant  more  than  will  answer  the  sum 
demanded  by  the  plaintiff  in  this  suit. 

7.  That  it  is  a  fact  for  the  jury  to  determine,  whether  the  jury 
in  the  former  suit  considered  the  evidence  of  set-off,  or  of  equitable 
defence  in  the  case,  or  in  what  manner  they  made  up  their  verdict, 
whether  on  the  ground  that  it  was  not  the  bond  of  Jacob  Good,  or 
on  the  ground  that  the  bond  was  given  without  consideration. 

The  court  below  answered  all  the  plaintiff's  points  in  the  nega- 
tive, and  all  the  defendant's  points  in  the  affirmative,  and  the  jury 
returned  a  verdict  for  the  defendant,  and  "  certify  that  they  find  the 
plaintiff  indebted  to  the  defendant  2500  dollars  over  and  above  the 
sum  demanded  in  this  suit." 

Norris,  for  plaintiff  in  error,  cited  9  Serg.  fy  Raiole  81;  6  Serg. 
<§•  Rawle  57;  1  Penn.  Rep.  153;  4  Rawle  273;  1  Stark.  Ev.  220, 
224;  16  Johns.  136;  16  Serg.  <§•  JRatvle98. 

Reigart,  for  defendant  in  error,  cited  4  Serg.  Sf  Raivle  246;  1 
Phil.  Ev.  224,  253;  4  Day  431. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Jurors  are  sworn  to  try,  not  a  particular  issue, 
but  all  the  issues,  where  there  are  more  than  one;  and  of  this  duty 
they  can  be  relieved  only  by  one  of  the  parties,  with  the  assent  of 
the  court  to  a  motion  to  wilhdraw  a  count  or  a  plea.  Hence  it  is 
their  business  to  pass  on  all  the  questions  submitted  to  them,  wholly 
or  in  part  for  the  plaintiff  or  the  defendant,  reddendo  singula  sin- 
gulis,  2  Tidd's  Pr.  919,  and  where  the  issues  are  all  to  be  found 
for  the  same  party,  it  may  be  done  in  general  terms,  equally  appli- 
cable to  each  of  them ;  but  where  some  of  them  are  to  be  found 
for  the  one  party,  and  some  for  the  other,  they  must  be  disposed  of 
in  detail,  to  avoid  the  fatal  necessity  there  would  else  be  to  patch 
up  the  record  with  parol  evidence.  Surely  the  unassisted  records 
of  our  courts  ought  to  be  so  intelligible  as,  at  least,  to  show  what 
was  tried  and  what  was  not.  A  very  moderate  share  of  attention 
to  the  entry  of  a  verdict  would  make  it  speak  for  itself,  and  the 
pains  thus  bestowed  on  it  would  find  more  than  compensation  in 
the  security  which  is  ever  afforded  by  a  recurrence  to  settled  forms. 
Before  judgment,  a  verdict  may  be  moulded  at  pleasure,  but  only 
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in  the  same  cause,  and  not  where  it  is  before  the  court  collaterally. 
Thus,  where  to  an  avowry  for  rent  the  plaintiff  had  pleaded  non 
tenuit  and  riens  in  arriere,  the  first  of  which  was  found  for  him, 
it  was  held  that,  as  the  second  had  become  immaterial,  the  pro- 
per course  was  to  discharge  the  jury  of  it;  but  that  if  any  verdict 
were  entered  on  it,  it  must  be  for  the  party  who  pleaded  it. 
Cossey  v.  Diggons,  2  Barn.  $•  Jild.  546.  In  the  case  at  present 
under  consideration,  it  was  not  shown  that  the  set-off  had  been 
withdrawn,  and  as  there  consequently  was  a  verdict  on  it,  the  de- 
fendant must  be  taken  to  have  had  all  the  benefit  from  it  of  which 
it  was  susceptible.  Why  should  it  be  supposed  to  have  been  with- 
drawn, when  the  defendant's  right  to  recover  on  it  could  not  be 
affected  by  any  failure  of  the  plaintiff's  cause  of  action?  The  dif- 
ference betwixt  the  two  cases  is,  that  in  ours,  a  particular  finding 
on  one  of  the  pleas  would  not  have  superseded  the  necessity  of  a 
finding  on  the  other — a  difference  which  certainly  makes  it  not  the 
weaker  one.  On  the  contrary,  the  jury  were  bound  by  the  words 
of  the  statute  to  determine  the  cross  demand  independently  of  the 
direct  cause  of  action,  with  which  it  had  no  other  connection  than 
as  a  subject  of  defalcation,  should  that  become  necessary,  in  order 
to  strike  a  balance  for  the  successful  party.  In  Lewis  v.  Culbertson, 
11  Serg.  fy  Rawle.  59,  it  was  deemed  erroneous  to  reject  evidence 
of  set-off  merely  because  the  direct  demand  had  not  been  main- 
tained; and  it  was  even  doubted  whether  the  plaintiff  could  have 
discontinued.  In  legal  contemplation,  then,  a  verdict  in  general 
terms  for  the  defendant,  embraces  all  his  pleas.  The  British  sta- 
tute does  not  put  the  defendant  in  the  attitude  of  an  assailant,  and 
the  practice  under  it  is  consequently  different,  but  less  beneficial. 
Where  the  defendant  makes  default  after  plea  or  notice  of  set-off, 
it  is  the  practice  of  the  courts  at  Westminster  to  take  a  verdict  for 
what  the  plaintiff  has  proved  to  be  his  demand,  but  subject  to  re- 
duction by  subsequent  settlement;  or  to  take  a  verdict  for  the  smaller 
sum,  with  an  endorsement  on  the  postea  to  ground  a  stay  of  pro- 
ceedings in  any  action  afterwards  brought  for  the  same  demand. 
Lang  v.  Chatham,  1  Camp.  252.  In  our  own  courts,  an  omission 
to  give  evidence  of  a  set-oft'  would  be  considered  as  a  retraction  of 
the  notice;  but  where  the  defendant  follows  up  his  notice  with 
evidence  at  the  trial,  he  is  concluded  by  the  verdict,  there  and  here. 
But  the  residue  of  a  set-off  not  exhausted  in  extinguishing  the  op- 
posite demand,  not  being  recoverable,  as  with  us,  by  the  same  jury, 
is,  by  the  British  practice,  reserved  for  recovery  by  future  action  or 
defalcation;  here,  it  must  be  all  disposed  of  at  one  operation.  Being 
virtually  a  cross  action  for  an  entire  demand,  it  must  be  prosecuted 
for  the  whole,  if  at  all;  and  where  there  is  nothing  to  show  that  it 
was  withdrawn,  the  defendant  is  precluded  from  reasserting  it,  on 
the  principle  of  Markharn  v.  Middletou,  2  Stra.  1259,  on  which  a 
finding  of  nominal  damages  on  a  judgment  by  default,  would  have 
concluded  the  plaintiff,  had  not  the  inquisition  been  set  aside.  The 
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difference  betwixt  that  case  and  this,  is  that  even  nominal  damages 
were  not  assessed  for  the  defendant  on  his  plea  and  notice.  But  as 
the  jury  certainly  passed  on  something,  it  is  as  reasonable  to  suppose 
they  decided  the  cause  on  the  one  issue  as  on  the  other,  and  that 
they  sustained  the  bond  in  the  first  instance,  holding  it  to  be  satis- 
fied by  the  set-off,  and  no  more.  As  to  what  was  properly  cross 
demand,  therefore,  the  defendant  was  concluded;  but  we  must  be 
careful  to  distinguish  it  from  what  was  properly  failure  of  conside- 
ration. As  a  ground  of  demand,  the  one  is  legal  and  independent 
of  the  plaintiff's  cause,  of  action:  the  other  is  equitable,  inherent  in 
all  the  securities  founded  on  the  same  consideration,  and  therefore 
applicable  to  successive  actions  on  any  of  them,  till  the  defendant 
is  compensated  by  defalcation  to  the  extent  of  the  loss.  In  this  in- 
stance, the  plaintiff  claimed  the  promise  of  his  erbschaft,  as  the 
Germans  have  it,  compensation  for  personal  services,  and  damages 
for  a  breach  of  a  covenant  that  a  particular  estate  of  dower  in  the 
land  had  been  released;  these  were  subjects  of  cross  demand,  and 
they  were  settled  in  the  previous  action,  at  what  they  were  worth. 
But  for  failure  of  consideration,  the  defendant  is  entitled,  on  the 
whole,  to  a  deduction  equal  to  the  average  value  of  the  acres  lost, 
determined  by  the  price  originally  stipulated,  if  the  sale  was  fair; 
or,  according  to  King  v.  Pyle,  8  Serg.  fy  Reticle,  to  its  actual  value 
in  relation  to  the  residue,  if  the  sale  was  foul;  and  he  is  entitled  to 
an  allowance,  in  this  action,  for  any  part  of  it  which  has  not  been 
allowed  him  before.  But  it  follows  not  that  a  false  recital,  which 
is  often  the  work  of  the  scrivener,  is  evidence  of  actual  fraud,  with- 
out which  the  stipulated  price  is  the  standard  value  of  the  compen- 
sation. If  such  a  recital  amounts  to  any  thing,  it  is  a  covenant;  and 
it  will  not  be  pretended  that  a  broken  covenant  is  evidence  of  fraud 
in  the  concoction  of  the  bargain.  The  vendor  takes  the  risk  of  the 
fact,  and  the  vendee  relies  on  his  security;  but  neither  is  misled, 
and  if  the  legal  conclusion  were  otherwise,  it  would  confound  all 
distinction  on  the  subject,  for  the  price  paid  could  never  he  the  mea- 
sure of  damages  for  the  breach  of  a  covenant  of  title.  On  the  evi- 
dence given,  the  questions  of  set-off  and  fraud  ought  not  to  have 
been  submitted. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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ABATEMENT. 

An  action  will  not  lie  against  the  personal  representative  of  a  deceased  defendant  in 
ejectment,  to  recover  the  mesne  profits  of  the  land  which  accrued  during  the  pendency  of 
that  action.  The  cause  of  action  does  not  survive.  Bard  v.  Nevin,  328. 

ACTION. 

ASSCMPSIT. 

1.  In  assumpsit  against  three  partners,  all  of  whom  were  served  with  process,  a  trial, 
verdict  and  judgment  against  one  of  them,  without  first  taking  an  interlocutory  judgment 
against  the  other  two,  is  erroneous.     And  after  the  judgment  has  been  reversed,  the  error 
cannot  be  cured  by  the  other  two  defendants  coming  in  and  confessing  judgment  in  the 
original  action,  without  the  consent  of  their  co-defendant.     Nelson  v.  Lloyd,  22. 

2.  No  implied  warranty  arises  from  an  unfounded  affirmation  of  soundness  in  the  sale  of 
a  chattel;  but  for  a  deceitful  representation  of  it,  the  remedy  is  by  action  ex  delicto.    M'Far- 
land  v.  Newman,  55. 

3.  A  negotiable  note,  endorsed  by  several  persons,  was  discounted  for  the  payee  by  a  bank: 
after  it  became  due  and  payable  a  suit  was  brought  upon  it  by  a  subsequent,  against  a 
prior,  endorser:    Held,  that  the  possession  of  the  note  by  the  plaintiff  was  prima  facie  evi- 
dence of  his  having  paid  the  money  to  the  bank,  so  as  to  enable  him  to  maintain  his  action 
without  direct  proof  of  payment  by  him  to  the  bank.     Mullen  v.  French,  96. 

4.  The  last  endorser  of  a  negotiable  note,  having  possession  of  it,  has  a  right  of  action 
against  the  maker  and  any  of  the  prior  endorsers,  without  a  previous  resort  to  the  payee, 
for  whose  accommodation  it  had  been  discounted.     Ibid. 

5.  The  holder  of  a  bill,  drawn  for  specific  articles  of  merchandise,  and  accepted,  cannot 
maintain  an  action  against  the  acceptorin  his  own  name  for  non-payment;  it  must  be  brought 
in  the  name  of  the  drawer  for  his  use,  and  the  acceptor  is  not  precluded  from  giving  evi- 
dence of  set-off,  want  of  consideration,  or  an  equity  betwixt  the  original  parties  to  the  bilL 
Fahneslock  v.Schoyer,  102. 

6.  Trustees  of  a  foreign  corporation  appointed  by  a  court  of  equity,  may  maintain  an  ac- 
tion in  their  own  names,  upon  a  negotiable  note,  which  came  to  their  hands  with  the  other 
assets  of  the  institution.      Stewart  v.  Insurance  Company,  1 26. 

7.  A  foreign  corporation  may  maintain  an  action  in  its  own  name  or  that  of  its  trustees 
in  the  courts  of  Pennsylvania.     Ibid. 

8.  The  last  endorser  of  a  negotiable  note  who  pays  the  amount  to  the  holder,  may  recover 
it  in  an  action  against  any  prior  endorser,  and  that  whether  the  note  was  passed  from  one 
endorser  to  the  other  in  the  course  of  business,  or  was  endorsed  by  all  for  the  accommoda- 
tion of  the  maker.     And  the  fact  that  the  lust  endorser  received  part  of  the  proceeds  of  the 
note  when  discounted,  in  payment  of  a  debt  due  to  him  by  the  maker,  will  not  change  the 
relation  and  liabilities  between  the  endorsers.     Young  v.  'Hull,  139. 

9.  An  action  will  not  lie  against  the  personal  representative  of  a  deceased  defendant  in 
ejectment,  to  recover  the  mesne  profits  of  the  land  which  accrued  during  the  pendency  of 
that  action.     The  cause  of  action  does  not  survive.     Bard  v.  Nevin,  328. 

10.  A  blank  endorsement  of  a  note,  in  its  terms  not  negotiable,  after  it  becomes  due  and 
payable,  creates  such  a  liability  of  the  endorser  as  that  the  endorsee  may  maintain  an  ac- 
tion against  him  in  his  own  name.     Leedy  v.  Tammany,  353. 

11.  When,  by  an  act  of  incorporation  of  a  borough,  the  corporate  officers  are  authorized 
to  improve  and  repair  the  streets,  by  so  doing  they  do  not  subject  the  borough  to  an  action 
by  any  individual  for  a  consequential  injury  to  his  property  by  reason  of  such  improve- 
ment.     Green  v.  Borough  of  Reading,  382. 
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12.  Semitic  aliter,  where  there  is  an  allegation  and  proof  of  malice,  or  of  a  want  or  disre- 
gard of  private  right.    Ibid. 

13.  The  arrest  of  a  debtor  upon  a  capias  ad  satisfacicndum,  and  a  discharge  from  the 
arrest  by  the  consent  of  the  creditor  extinguishes  the  judgment:   and  it  does  not  even  re- 
main as  a  good  consideration  for  a  subsequent  promise  to  pay:  but  if  the  debtor  be  dis- 
charged in  consideration  of  a  promise  to  pay,  such  promise  is  binding  on  him  and  may  be 
enforced  by  action.     Sncvily  v.  Rr.e.d,  396. 

14.  A  purchaser  of  real  estate  sold  by  an  order  of  the  orphans'  court  in  a  proceeding  in 
partition  by  an  administrator,  having  been  compelled  to  pay  a  tax  which  had  been  assessed 
before  he  purchased,  can  not  recover  the  same  back  from  the  administrator.    Henry  v. 
Horstick,  412. 

15.  Semble,  that  the  heirs  to  whom  the  land  passed  by  descent,  and  who  were  the  owners 
of  it  at  the  time  of  the  assessment,  are  personally  liable.    Ibid. 

16.  A  purchaser  at  sheriff's  sale,  being  under  the  impression,  that  he  was  liable  to  pay  a 
bond  secured  by  mortgage  on  the  property  purchased,  paid  the  same,  and  afterwards  disco- 
vered  that  he  was  not  bound  to  pay  it:  Held,  that  he  could  not  recover  the  money  back,  the 
holder  of  the  bond  having  conscientiously  received  the  same.     Espy  v.  Allison,  462. 

17.  An  action  of  assumpsit  will  not  lie  by  a  judgment  creditor  of  a  deceased  debtor 
against  the  personal  representative  of  his  deceased  administrator,  to  recover  the  amount  of 
his  judgment,  in  consideration  of  assets  in  the  hands  of  the  said  administrator  at  the  time 
of  his  death;  the  proper  mode  of  proceeding  is  by  scire  facias  against  the  administrator  tie. 
bonis  non  of  the  original  debtor,  who  is  bound  to  collect  the  assets  of  the  estate  which  re- 
mained in  the  hands  of  the  first  administrator  and  apply  them  to  the  payment  of  the  debts. 
Drenkle  T.  Sharman,  485. 

18.  An  action  for  a  legacy  being  a  substitute  for  a  bill  in  equity,  is  to  be  so  managed  as 
to  take  effect  without  hindrance  from  common-law  technicalities.    Hence,  an  action  brought 
in  the  name  of  executors,  for  the  use  of  a  legatee  against  a  legatee,  to  recover  the  one-third 
of  a  legacy  which  had  been  limited  over  upon  a  contingency  to  three  legatees,  will  not  be  de- 
feated by  the  plea  of  a  former  recovery  by  the  same  executors  for  the  use  of  another  of  the 
three  legatees.     Seibert  v.  Butz,  490. 

19.  An  administrator  de  bonis  non,  with  the  will  annexed,  may  maintain  an  action  against 
a  dismissed  executor,  to  recover  from  him  the  balance  of  the  estate  remaining  in  his  hands. 
Weld  v.  M'Clure,  495. 

20.  The  decree  of  a  court  directing  money  to  be  paid,  makes  it  a  debt,  for  which  an  ac- 
tion lies  at  common  law;  and,  though  enforceable  by  attachment,  that  is  not  the  sole  remedy. 
Ibid. 

ACTUAL  SETTLEMENT. 

One  who  completes  a  settlement  upon  land,  north  and  west  of  the  Ohio  and  Allegheny 
rivers,  under  the  act  of  the  3d  of  April,  1792,  will  not  be  required  to  continue  and  keep  up 
his  settlement  with  the  same  perseverance  and  vigilance  that  a  settler  upon  lands  in  other 
parts  of  the  state  would  be  bound  to  exercise.  Yet  his  right  being  imperfect,  and  his  pur- 
chase-money unpaid,  if  he  quits  the  land  for  many  years,  refuses  or  neglects  to  pay  any 
taxes  or  to  exercise  any  other  act  of  ownership,  it  may  be  referred  to  the  jury  as  a  matter  of 
fact  to  determine  whether  he  has  not  abandoned  his  title.  Gibson  v.  Bobbins,  156. 

ADMINISTRATION  ACCOUNT. 

A  testator  having  specifically  devised  a  part  of  his  real  estate  to  his  daughter,  it  was  after- 
wards extended  under  a  writ  of  liberari  facias  for  the  payment  of  a  debt  of  the  testator: 
Held,  that  the  husband  of  the  devisee,  who  became  the  administrator  de  bonis  non  cum  tes- 
tamento  annezo,  and  who  paid  the  amount  of  the  execution,  was  entitled,  on  the  settlement 
of  his  administration  account,  to  a  credit  for  the  amount  of  the  debt  thus  collected  out  of  his 
wife's  estate,  for  the  purpose  of  enabling  him  to  recover  the  same  out  of  the  residue  of  the 
estate  appropriated  by  the  will  of  the  testator  for  the  payment  of  his  debts.  Wilkins'  Estate, 
132. 

ADMINISTRATOR. 

EXECUTORS  AND  ADMINISTRATORS. 

AGENT  AND  PRINCIPAL. 

1.  An  agent  who  so  transacts  the  business  of  his  principal  as,  in  the  collection  of  a  debt, 
to  create  a  contingent  personal  liability  of  his  own,  is  nevertheless  liable  to  his  principal  in 
an  action  for  the  money  had  and  received,  notwithstanding  such  liability  is  outstanding 
and  unsatisfied.     M'Nair  v.  Burns,  130. 

2.  One  who  has  the  exclusive  custody  of  a  stock  of  goods  of  another,  for  the  purpose  of 
carrying  on  the  business  of  a  retail  store,  and,  during  its  continuance  becomes  personally 


INDEX.  575 

AGENT  AND  PRINCIPAL. 

liable,  and  pays  for  goods  purchased  to  replenish  the  stock,  does  not  thereby  acquire  a  lien 
on  the  goods  to  secure  him  against  such  liabilities  and  advancement.    Gray  v.  Wilson,  512. 
3.  The  authority  of  the  agent  of  a  corporation  to  give  notice  to  their  tenant  to  quit  pos- 
session of  their  lands  need  not  be  under  seal.     Wolf  v.  Goddard,  544. 

ANNUITY. 

1.  A  testator  having  devised  all  his  real  estate,  charged  with  the  payment  of  an  annuity 
to  his  widow  and  several  legacies  to  his  brothers  and  sisters:  Held,  that  upon  a  sale  of  the 
estate  by  the  sheriff,  and  a  deficiency  of  the  proceeds  to  pay  all  the  legacies  charged  upon, 
it,  the  annuity  of  the  widow  shall  not  abate  with  the  other  bequests.     Reed  v.  Reed,  263. 

2.  Land  charged  with  the  payment  of.  an  annuity,  having  descended  to  the  heirs  at  law, 
of  whom  the  annuitant  was  one,  is  not  thereby  wholly  discharged  from  the  payment  of  the 
annuity,  but  only  pro  tanto,  which  the  annuitant  took  as  heir  at  law.    Qucere,  if  the  annui- 
tant had  acquired  the  same  interest  by  purchase,  and  not  by  the  act  of  the  law?     Addams 
v.  Heffernan,  529. 

APPEAL. 

If  a  justice  of  the  peace  enter  a  judgment  for  the  defendant  upon  an  award  of  arbitra- 
tors, the  plaintiff  has  a  right  to  an  appeal,  if  his  claim  exceed  twenty  dollars,  which  may 
be  measured  by  his  declaration,  or  by  the  amount  stated  upon  the  docket  of  the  justice. 
M'Closkey  v.  M'Connell,!!. 

APPROPRIATION. 
PAYMENT. 

ARBITRATION. 

After  an  award  is  made,  and  filed  in  court  by  the  arbitrators,  it  is  not  competent  for  the 
court  to  alter  it  upon  the  affidavits  of  the  arbitrators  that  they  made  a  mistake  in  calcu- 
lating the  amount  of  it  Tilghman  v.  Fisher,  441. 

ARREST. 

The  arrest  of  a  debtor  upon  a  capias  ad  satisfaciendum,  and  a  discharge  from  the  arrest 
by  the  consent  of  the  creditor  extinguishes  the  judgment:  and  it  does  not  even  remain  as 
a  good  consideration  for  a  subsequent  promise  to  pay:  but  if  the  debtor  be  discharged  in 
consideration  of  a  promise  to  pay,  such  promise  is  binding  on  him  and  may  be  enforced  by 
action.  Snevely  v.  Reed,  396. 

ASSETS. 

EXECUTORS  AND  ADMINISTRATORS. 
ACTIONS. 

ASSOCIATE  JUDGES. 

1.  An  associate  judge  of  a  court  of  common  pleas  is  not  a  county  officer  within  the 
meaning  of  the  second  section  of  the  act  of  the  14th  of  June  1836;  and  that  court  has  not 
jurisdiction  to  inquire  by  a  writ  of  quo  warranto  into  the  authority  by  which  he  holds  the 
office.     Leib  v.  Commonwealth,  200. 

2.  The  classification  of  the  associate  judges  made  by  the  act  of  assembly  of  the  20th  of 
June  1839,  is  the  constitutional  and  binding  classification  under  the  amended  constitution 
and  schedule;  and  the  legislature  of  1840  had  no  power  over  the  subject    Ibid. 

ASSIGNEE. 
LEASE. 

ASSUMPSIT. 

ACTION. 

Assumpsit  cannot  be  maintained  by  a  contractor,  for  work  done  for  the  state  of  Penn- 
sylvania, against  the  superintendant:  he  is  a  public  officer,  and  accountable  only  to  the 
commonwealth.  West  v.  Jones,  27. 

AWARD. 

1.  If  an  award  of  arbitrators  be  set  aside  on  the  allegation  that  the  declaration  contains 
no  cause  of  action,  it  is  the  subject  of  a  writ  of  error:  and  if  the  judgment  of  the  court  be 
erroneous,  it  will  be  reversed,  and  the  award  and  judgment  upon  it  reinstated.     Orlady  v. 
MNamara,  192. 

2.  Quffire.— Whether  the  court  below  could,  after  the  time  for  an  appeal  lias  elapsed, 
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AWARD. 

and  execution  has  been  issued,  set  aside  an  award  on  the  allegation  of  a  defect  in  the 
pleadings?     Ibid. 

3.  After  an  award  is  made,  and  filed  in  court  by  the  arbitrators,  it  is  not  competent  for 
the  court  to  alter  it  upon  the  affidavits  of  the  arbitrators  that  they  made  a  mistake  in  calcu- 
lating the  amount  of  it  Tilghman  v.  Fisher,  441. 

BAIL. 

Upon  a  scire  facias  on  a  recognizance  of  bail  on  an  appeal  from  an  award  of  arbitrators: 
Held,  that  whenever  the  principal  is  discharged  under  the  law  for  the  relief  of  insolvent 
debtors,  at  any  time  before  the  period  has  expired  for  rendering  him  in  discharge  of  the 
recognizance,  the  bail  are  entitled  to  have  an  exoneretur  entered  on  the  bail-piece;  and  no 
delay  in  making  the  application  forfeits  the  right,  but  only  imposes  on  the  party  the  pay- 
ment of  the  costs  of  the  scire  facias.  Thomas  Kail  if  Co,  v.  Brown,  288. 

BAILMENT. 

1.  If  one  hire  a  carriage  and  horses  to  go  a  journey,  and  the  owner  send  his  own  driver, 
and  the  horses  are  injured  by  immoderate  driving,  the  person  who  hired  them  is  not  liable 
to  the  owner  for  damages.    Hughes  v.  Boyer,  556. 

2.  In  such  case,  the  hirer  incurs  no  responsibility  for  any  injury  happening  to  the  car- 
riage or  horses,  unless  such  injury  have  occurred  from  some  act  or  interference  of  his.     A 
driver  sent  by  the  owner  is  his  servant,  and  unless  the  hirer  causes  the  driver  to  go  beyond 
the  contract  of  hiring,  he  will  not  be  liable  for  the  acts  of  the  driver  occasioning  injury  to 
the  carriage  or  horses.     Quaere,  whether  he  be  liable  for  injuries_done  to  third  persons,  by 
the  act  of  the  driver?    Ibid. 

BANK. 

Quaere. — Whether  an  agreement  between  a  foreign  banking  institution  and  a  citizen  of 
Pennsylvania,  by  which  the  bank  notes  of  the  institution  were  to  be  kept  in  circulation,  by 
means  of  lending  or  discounting  negotiable  paper  with  them,  is  such  an  establishment  of  an 
office  in  this  state,  as  to  be  a  violation  of  the  act  of  the  28th  of  March  1808?  Stewart  v. 
Insurance  Co.  126. 

BEQUEST. 

EXECUTORS  AND  ADMINISTRATORS. 

TRUSTEE. 

ANNUITY. 

LEGACY. 

1.  In  Pennsylvania,  every  bequest  to  the  wife  is  conditional  by  force  of  the  statute, 
which  declares  that  every  legacy  to  her  shall  be  in  lieu  of  dower  if  the  contrary  be  not 
expressed;  and  thus  standing  as  if  a  surrender  of  her  dower  had  been  expressly  prescribed 
by  the  testator,  she  is  not  a  volunteer,  but  a  purchaser.     Reed  v.  Reed,  263. 

2.  u  I  give  and  bequeath  to  my  daughter  Catherine,  married  to  Samuel  Meisenhelter,  the 
eighth  part  of  my  estate,  to  them:  Held,  to  be  a  bequest  to  the  husband  and  wife,  to  which 
the  husband,  surviving  the  wife,  is  entitled.     Hamm  v.  Meisenhelter,  349. 

BILL  OF  EXCHANGE. 

ACTION. 

DEFENCE. 

In  an  action  by  the  holder  against  the  acceptor  of  a  bill  of  exchange,  the  drawer  is  not 
a  competent  witness  to  preve  that  the  bill  was  drawn  for  his  accommodation,  because  he 
is  liable  to  reimburse  the  defendant  the  costs,  should  the  verdict  be  against  the  hitter. 
Smith  v.  Thome,  144. 

BILL  OF  EXCEPTIONS. 

The  statute  of  Westm.  2,  which  gives  a  bill  of  exceptions  to  "  any  one  im  pleaded  before 
the  judges,"  does  not  extend  to  an  inquiry  of  damages  executed  at  the  bar  of  the  court. 
Bell  v.  Bell,  47. 

BOND. 

1.  Such  a  misrecital  of  the  record  as  the  omission  in  a  bond,  taken  by  the  sheriff  on  a 
capias  ad  respondendum,  of  the  name  of  one  of  the  defendants  therein,  is  an  immaterial 
variance,  and  consequently  will  not  vitiate  the  bond.     Kelly  v.  Commonwealth,  43. 

2.  A  defendant  arrested  on  a  capias  ad  stisfaciendum,  gave  bond  conditioned  for  his  ap- 
pearance at  the  next  term  to  take  the  benefit  of  the  insolvent  law.     During  that  term  the 
court,  on  motion,  set  aside  the  capias  ad  satisfaciendum,  and  the  defendant  did  not  apply 
by  petition  for  the  benefit  of  the  insolvent  law:  Held,  that  the  bond  was  not  forfeited,  but 
became  inoperative  when  the  process  was  set  aside.    Mason  v.  Benson,  287. 
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BOROUGH. 

1.  When,  by  an  act  of  incorporation  of  a  borough,  the  corporate  officers  are  authorized 
to  improve  and  repair  the  streets,  by  so  doing  they  do  not  subject  the  borough  to  an  action 
by  any  individual  for  a  consequential  injury  to  his  property  by  reason  of  such  improve- 
ment.    Green  v.  Borough  of  Reading,  382. 

2.  Semble  aliter,  where  there  is  an  allegation  and  proof  of  malice,  or  of  a  wanton  disre- 
gard of  private  right.     Ibid. 

CANAL. 

1.  The  common  law  responsibility  of  a  carrier  may  be  abridged  by  the  special  term?  of 
the  acceptance  of  the  goods;  but  these  are  exceptions  which  leave  the  common  law  rule  in 
force  as  to  all  beside,  and,  it  being  the  business  of  the  carrier  to  bring  his  case  distinctly 
within  them,  they  are  to  be  strictly  interpreted.      Atioood  v.  The  Reliance  Transportation 
Co.,  87. 

2.  Excepted  "  dangers  of  the  navigation"  of  a  public  canal,  are  such  as  arc  incident  to  it 
when  the  trip  is  made  in  conformity  to  the  public  regulations,  of  which  the  carrier  is  bound 
to  take  notice;  consequently  damage  from  bilging  in  a  lock  which  was  entered  in  contra- 
vention of  the  rules,  must  be  compensated  by  him.    Ibid. 

COMMISSIONERS. 

1.  A  power  of  a  private  nature  must  be  executed  by  all  to  whom  it  is  given: — but  a 
power  of  a  public  nature  may  be  executed  by  a  majority.     The  criterion  seems  to  be,  not 
so  much  the  character  of  the  power  or  of  the  act  to  be  done  by  virtue  of  it,  as  the  charac- 
ter of  the  agent  appointed  for  the  performance  of  it.     Hall  v.  Canal  Commissioners,  466. 

2.  An  authority  committed  to  several  as  individuals.,  is  presumed  to  have  been  given  to 
them  for  their  personal  qualifications,  and  with  a  view  to  an  execution  of  it  by  them  all. 
Ibid. 

3.  A  vacancy  in  the  board  of  canal  commissioners  by  the  death  or  resignation  of  one  of 
its  members,  would  not  cause  a  suspension  of  its  functions  to  the  detriment  of  the  public; 
and  a  majority  of  them  would  constitute  a  quorum  for  the  transaction  of  public  business. 
Ibid. 

CERTIORARI. 

The  supreme  court  possesses  a  superintending  jurisdiction  over  the  proceedings  of  the 
court  of  common  pleas  to  punish  for  contempt;  and  a  writ  of  certiorari  is  the  appropriate 
mode  of  bringing  the  matter  before  this  court.  Case  of  Hummel  and  Bishoff,  416. 

COMMISSION. 

DEPOSITION. 

County  commissioners  are  "  officers"  within  the  meaning  of  the  act  of  the  16th  of  June 
1836,  restricting  the  powers  of  the  several  courts  to  issue  attachments  and  to  inflict  sum- 
mary punishments  for  contempt  of  court.  Case  of  Hummel  and  Bishoff',  416. 

COMMON  CARRIER. 

1.  The  common  law  responsibility  of  a  carrier  may  be  abridged  by  the  special  terms  of 
the  acceptance  of  the  goods;  but  these  are  exceptions  which  leave  the  common  law  rule  in 
force  as  to  all  beside,  and,  it  being  the  business  of  the  carrier  to  bring  his  case  distinctly 
within  them,  they  are  to  be  strictly  interpreted.     Atwood  v.  Reliance  Trans.  Co.  87. 

2.  Excepted  "  dangers  of  the  Navigation"  of  a  public  canal,  are  such  as  are  incident  to 
it  when  the  trip  is  made  in  conformity  to  the  public  regulations,  of  which  the  carrier  is 
bound  to  take  notice;  consequently  damage  from  bilging  in  a  lock  which  was  entered  in 
contravention  of  the  rules  must  be  compensated  by  him.     Ibid. 

COMMONWEALTH. 
OFFICES. 

CONDITION. 

CONSIDERATION. 

CONSIDERATION. 

ACTION. 

A  condition  stipulated  in  a  deed  of  conveyance  may  be  enforced  by  ejectment;  but  a  con- 
sideration, even  amounting  to  a  covenant  on  the  part  of  the  vendee  cannot.  Cook  v  Trim 
bit,  15. 

VOL.  ix. — 2r* 
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CONSTABLE. 

1.  One  who  employs  a  special  constable,  deputed  at  his  own  instance,  must  bear  the 
consequences  of  his  misfeasance,  as  he  would  that  of  any  other  servant  employed  bv  him 
Miller  v.  Heck,  439. 

2.  A  constable  would  be  liable  for  the  misfeasance  of  a  deputy  who  derived  his  authority 
from  a  special  deputation  made  by  his  deputy,     llrid. 

CONSTITUTION. 

ASSOCIATE  JUDGES. 

CONTEMPT. 

1.  The  supreme  court  possesses  a  superintending  jurisdiction  over  the  proceedings  of 
the  court  of  common  pleas  to  punish  for  contempt;  and  a  writ  of  certiorari  is  the  appropri- 
ate mode  of  bringing  the  matter  before  this  court.     Case  of  Hummel  and  Bishop,  416. 

2.  County  commissioners  are  "officers"  within  the  meaning  of  the  act  of  the  16th  of  June 
1836,  restricting  the  powers  of  the  several  courts  to  issue  attachments  and  to  inflict  sum- 
mary punishments  for  contempts  of  court.     Ibid. 

3.  That  interrogatories  be  administered  to  a  person  charged  with  a  contempt  of  court,  is 
not  an  indispensable  part  of  the  proceeding.    Ibid. 

CONTRACT. 

PARCH.  CONTRACT. 

1.  Parties  contracting  for  the  purchase  and  sale  of  land,  may  make  the  time  of  payment 
of  the  purchase-money  essential  to  the  contract,  so  that  if  the  money  be  not  paid  at  the 
times  stipulated,  the  contract  shall  be  null  and  void;  and  the  vendee  cannot  compel  its  specific 
execution  although  previoasly  in  part  performed.     Dauchy  v.  Pond,  49. 

2.  In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plaintiff  seeks  to 
compel  specific  performance,  evidence  of  the  value  of  the  land  is  pertinent  to  the  issue.   Ibid. 

CONTRIBUTION. 

SURETIES. 

CONVEYANCE. 

A  conveyance  of  the  reversion  passes  the  crop  growing  upon  it.  Burnside  v.  Weights- 
man,  46. 

CORPORATION. 

1.  Trustees  of  a  foreign  corporation  appointed  by  a  court  of  equity,  may  maintain  an 
action  in  their  own  names,  upon  a  negotiable  note,  which  came  to  their  hands  with  the  other 
assets  of  the  institution.    Stewart  v.  Insurance  Co.,  126. 

2.  A  foreign  corporation  may  maintain  an  action  in  its  own  name  or  that  of  its  trustees 
in  the  courts  of  Pennsylvania,     Ibid. 

3.  Quare — whether  an  agreement  between  a  foreign  banking  institution  and  a  citizen  of 
Pennsylvania,  by  which  tiie  bank  notes  of  the  institution  were  to  be  kept  in  circulation,  by 
means  of  lending  or  discounting  negotiable  paper  with  them,  is  such  an  establishment  of 
an  office  of  discount  in  this  state,  as  to  be  a  violation  of  the  act  of  the  28th  of  March  1808? 
Ibid. 

4.  An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to  induce  the 
location  of  their  route  at  a  particular  place,  is  valid  and  binding,  and  may  be  enforced  by 
action.     Cum.  Val.  Rl.  Rd.  Co.  v.  Baab,  458. 

3.  When  a  corporation  sues  in  its  own  name  to  recover  lands,  it  must  be  prepared  to  show 
its  charter  of  incorporation,  but  this  is  not  so  when  the  legal  title  is  in  trustees  for  the  corpora- 
tion and  the  suit  is  in  their  name.  Wolf  v.  Goddard,  544. 

COSTS, 
BAIL 

1.  In  a  proceeding  against  a  railroad  company  to  recover  damages  for  injury  done  to  the 
lands  of  an  individual,  costs  are  not  recoverable  unless  given  by  the  statute  which  provides 
the  remedy.    Herbein  v.  Tin  Rail  Road  Co.,  272. 

2.  Whether  the  costs  of  the  trial  of  an  issue  of  revocavit  vel  non  are  to  be  charged  to  the 
estate  of  the  testator,  and  credited  in  the  administration  account  of  the  executor  or  adminis- 
trator who  was  a  party  to  it,  depends  upon  the  interests  involved  in  the  issue.     If  the  costs 
accrued  in  defending  the  interests  of  the  estate,  the  costs  are  a  proper  credit  in  the  account 
of  the  executor  or  administrator.     Geddis'  Appeal,  284. 

3.  A  purchaser  of  unseated  land  at  a  sale  for  taxes  by  the  treasurer  can  be  required  to 
pay  nothing  beyond  the  amount  of  his  bid;  all  costs  and  charges  must  be  paid  out  of  the 
purchase-money.    Ritz  v.  Bowers,  297. 
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COURT. 

A  day  to  which  a  court  was  adjourned  is  part  of  the  same  term  at  which  the  adjournment 
was  made.  Leib  v.  Commonwealth,  200. 

COVENANT. 

A  covenant  by  the  lessor  of  a  saw-mill,  that  "  he  will  put  up  the  dam  and  wing-dams,  so 
as  to  drive  at  least  two  saws  in  low  water,"  amounts  to  a  guaranty  that  they  shall  be  so  put 
up,  as  that  there  shall  always  be  sufficient  water  to  drire  two  saws;  and  he  cannot  use  the 
lowness  of  the  water  as  an  excuse  for  the  non-fulfilment  of  his  covenant.  Lomis  v.  Rue  tier,  516. 

DAMAGES. 

CANAL  COMMISSIONERS. 

Jn  an  action  for  a  nuisance  created  by  obstructing  a  stream  made  navigable  by  law,  if  it 
appear  that  the  injury  to  the  plaintiff  arose  from  causes  which  might  have  been  foreseen, 
such  as  ordinary  periodical  freshets  or  the  collection  of  ice,  he  whose  superstructure  is  the 
immediate  cause  of  the  mischief,  shall  be  liable  to  damages.  But  if  the  injury  be  occasioned 
by  an  act  of  Providence,  which  could  not  have  been  anticipated,  the  defendant  would  not  be 
liable.  Bell  v.  M'Clintock,  119. 

DEBTS. 
LIEN. 

DECEIT. 

ACTION. 

DEED. 

MERGER. 
TENDER. 
ESTATE  TAIL. 

DEFALCATION. 

1.  Parties  having  mutual  demands  against  each  other,  may,  by  their  agreement,  extin- 
guish them  by  a  set-off;  but  the  statute  of  defalcation  does  not,  by  any  operation,  per  se, 
apply  the  demand  of  one  party,  in  such  case,  against  that  of  the  other  so  as  to  produce  either 
a  payment,  satisfaction,  or  extinguishment  of  them.     Hinckley  v.  Walters,  179. 

2.  The  maxim  caveat  emptor  is  inapplicable  to  a  purchaser  from  a  trustee,  but  he  may 
set  up  a  want  of  consideration,  or  any  defect  of  title,  as  a  defence  to  an  action  for  the  pur- 
chase-money,  which  he  might  set  up  to  an  action  on  a  contract  of  sale  by  the  beneficial 
owner;  hence,  in  an  action  by  an  assignee  in  trust  for  the  benefit  of  creditors,  to  recover  the 
price  of  a  tract  of  land  held  by  the  insolvent  assignor  under  articles  of  agreement  only,  the 
defendant  is  entitled  to  defalcate  in  proportion  to  the  purchase-money  due  by  the  assignor  on 
the  articles.    Adams  v.  Humes,  305. 

DEFENCE. 

DEFALCATION. 

EJECTMENT. 

1.  The  holder  of  a  bill,  drawn  for  specific  articles  of  merchandise,  and  accepted,  can  not 
maintain  an  action  against  the  acceptor  in  his  own  name  for  non-payment;  it  must  be  brought 
in  the  name  of  the  drawer  for  his  use,  and  the  acceptor  is  not  precluded  from  giving  evidence 
of  set-off,  want  of  consideration,  or  an  equity  betwixt  the  original  parties  to  the  bill.     Fah- 
nestock  v.  Schoyer,  102. 

2.  There  is  no  exception  to  the  rule,  that  in  actions  real,  personal  or  mixed, a  defence  which 
arises  during  the  pendency  of  the  suit  may  be  pleaded  after  the  last  continuance  in  bar  of  the 
plaintiff's  right.     Brownjield  v.  Bradee,  149. 

3.  A  set-off,  as  a  ground  of  demand,  is  legal,  and  independent  of  the  plaintiff's  cause  of 
action:  a  plea  of  failure  of  consideration  is  equitable,  inherent  in  all  the  securities  founded 
on  the  same  consideration,  and  applicable  to  successive  actions  on  any  of  them,  till  tho 
defendant  is  compensated  by  defalcation  to  the  extent  of  his  loss.     Good  v.  Good,  567. 

DEPOSITION. 

1.  A  written  interrogatory  in  language  which  indicates  to  the  witness  the  answer  which 
the  party  propounding  it  wishes  to  have,  is  leading,  and  an  answer  to  it  cannot  be  read  in 
evidence :  but  the  indication  must  be  distinct,  otherwise  it  is  error  to  reject  the  answer. 
Summers  v.  Wallace,  161. 

3.  It  is  not  a  good  objection  to  a  deposition  taken  upon  a  commission  to  another  state, 
that  it  was  not  marked  "  filed"  in  the  office  upon  its  return,  if  it  was  filed  in  fact,  and 
brought  into  court  by  the  officer  upon  the  trial.  Ibid. 
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3-  It  is  not  a  valid  objection  to  a  deposition  taken  upon  a  commission  in  another  state, 
that  when  the  rule  was  entered,  two  commissioners  were  named  by  the  party,  and  the  com- 
mission issued  to  both  or  either  of  them.  Berghaus  v.  Alter,  386. 

4.  A  deposition  should  not  be  rejected  because  the  witness  speaks  of  papers  not  produced, 
if  it  appear  that  the  papers  arc  such  as  would  not  probably  be  preserved  for  so  great  a  length 
of  time,  are  not  in  the  possession  or  in  the  power  of  the  witness,  or  the  party  who  oilers  the 
deposition.     Tilghman  v.  Fisher,  441. 

5.  It  is  not  requisite  that  the  adverse  party  or  any  person  on  his  behalf,  should  attend 
before  the  officer  taking  a  deposition,  to  cross-examine;  and  if  a  cross-examination  be  stated, 
it  is  not  necessary  to  state  the  name  of  the  person  who  did  cross-examine.     Ibid. 

DEPUTY. 

1.  One  who  employs  a  special  constable,  deputed  at  his  own  instance,  must  bear  the 
consequences  of  his  misfeasance,  as  he  would  that  of  any  other  servant  employed  by  him. 
Miller  v.  Heck,  439. 

2.  A  constable  would  be  liable  for  the  misfeasance  of  a  deputy  who  derived  his  authority 
from  a  special  deputation  made  by  his  deputy.     Ibid. 

DESCENT. 
DEVISE. 
LAND. 

DEVISE. 

1.  A  testator  devised  to  his  son  a  part  of  his  real  estate,  subject  to  the  payment  of  a  cer- 
tain sum,  and  directed  his  executors  to  sell  all  the  rest  of  his  real  estate  and  divide  the  pro- 
ceeds amongst  his  children.     The  son  refused  to  accept  the  devise  upon  the  terms  stipu- 
lated; but,  treating  that  part  of  the  estate  devised  to  him  as  a  lapsed  devise,  he  petitioned 
the  orphans'  court  for  a  writ  of  partition  aud  valuation,  which  was  regularly  proceeded  in; 
he  took  the  same  at  the  valuation;  it  was  confirmed  to  him,  and  he  went  into  possession. 
The  executors,  treating  this  proceeding  as  illegal,  proceeded  under  the  powers  contained  in 
the  will  and  sold  the  property  to  four  other  of  the  heirs,  who  brought  ejectment  for  it:  Held, 
that  the  proceeding  of  the  orphans'  court  was  void,  because  there  was  no  intestacy:  and 
the  proceeding  of  the  executors  was  void,  because  they  had  no  power  under  the  will  to  sell 
this  property:  and  that  the  proper  remedy  was  a  proceeding  in  the  orphans'  court,  under 
the  act  of  the  24th  of  February  1834,  to  compel  the  payment  of  the  legacies  charged  upon 
the  land  as  devised,  and  thus  sell  it  for  the  benefit  of  the  legatees.     Downer  v.  Downer,  60. 

2.  If  the  direction  by  a  testator  in  his  will,  to  sell  his  real  estate  be  not  absolute  but  qual- 
ified, and  the  qualification  which  he  annexes,  prevents  a  sale  of  it  until  the  course  of  descent 
is  changed  by  death,  it  will  descend  as  land  and  not  money.    Henry  v.  bfCloskey,  145. 

3.  A  testator  thus  disposed  of  his  estate:  "  I  will  that  my  three  sons,  namely,  Jacob, 
Christian,  and  John,  with  all  my  land,  shall  hold  vendue  among  themselves,  and  whosoever 
shall  give  the  most  for  it  shall  have  it,  and  that  the  money  shall  be  divided  amongst  my  three 
sons  into  eqnal  shares."     In  pursuance  of  this  devise  one  of  the  sons  obtained  the  land,  and 
died  without  paying  all  the  purchase-money:  Held,  that  that  which  remained  unpaid  was 
a  lien  upon  the  land,  having  a  preference  over  other  debts  of  the  deceased  devisee.     Zerby 
v.  Zer6y,234. 

4.  "  I  give  and  devise  to  my  son  W.  his  heirs  and  assigns,  the  houses,  mills  and  races 
which  he  now  possesses,  together  with  twenty-four  feet  from  the  mill  to  the  dam  to  enable 
him  to  repair  the  race  at  pleasure,  together  with  full  and  free  liberty  to  keep  the  dam  in 
repair,  so  as  to  furnish  water  to  the  mill  devised  to  him,"  &c.     By  a  subsequent  clause  in 
his  will,  the  testator  devised  the  land  through  which  the  race  and  twenty-four  feet  were  to 
his  grand-son,  without  reservation:  Held,  that  the  devise  to  the  son  of  the  twenty-four  feet 
along  the  race,  vested  in  him  a  fee  simple  estate  in  the  soil,  and  not  a  mere  easement. 
Harlan  v.  Moore,  360. 

5.  If  a  devise  be  made  to  one  in  fee,  and  "  if  he  die  without  issue,"  or  "  on  failure  of  is- 
sue," or  "  for  want  of  issue,"  or  "  without  leaving  issue,"  then  over  to  another  in  fee,  the 
estate  of  the  first  taker  is  a  fee  tail,  which,  if  he  have  issue,  passes  to  them  ad  infinitum  by 
descent  as  tenants  in  tail;  and  the  entailment  may  be  barred  by  a  deed  executed  and  acknow- 
ledged for  that  purpose.     Eichelberger  v.  Barnitz,  447. 

6.  If  a  testator  devise  his  real  estate  to  his  executors,  to  be  sold,  and  directs  the  proceeds 
to  be  applied  to  the  payment  of  his  debts,  he  thereby  creates  a  trust  for  the  behefit  of  his 
creditors,  and  there  is  no  limitation  to  the  lien  of  such  debts  as  regards  his  real  estate  thus 
devised.    Steel  v.  Henry,  523. 

DISTRESS. 
RENT. 
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DISTRIBUTION. 

Since  the  statute  of  1833,  which  provides,  "  that  the  issue  of  a  deceased  child  or  grand- 
child shall  take  by  representation  of  their  parents,"  &c.,  upon  the  distribution  of  an  intes- 
tate's estate,  a  grandchild  shall  be  charged  with  the  indebtedness  of  its  father  to  the  intes- 
tate's estate.  McConkey  v.  Me  Can  key,  352. 

DIVORCE. 

HUSBAND  AND  WIFE. 

EASEMENT. 

"  I  give  and  devise  to  my  son  W.  his  heirs  and  assigns,  the  houses,  mills  and  races  which 
he  now  possesses,  together  with  twenty-four  feet  from  the  mill  to  the  dam  to  enable  him  to 
repair  the  race  at  pleasure,  together  with  full  and  free  liberty  to  keep  the  dam  in  repair,  so 
as  to  furnish  water  to  the  mill  devised  to  him,"  &c.  By  a  subsequent  clause  in  his  will, 
the  testator  devised  the  land  through  which  the  race  and  twenty-four  feet  were  to  his  grand- 
son, without  reservation:  Held,  that  the  devise  to  the  son  of  the  twenty-four  feet  along  the 
race,  vested  in  him  a  fee  simple  estate  in  the  soil,  and  not  a  mere  easement.  Harlan  v. 
Moore,  360. 

EJECTMENT. 

1.  A  condition  stipulated  in  a  deed  of  conveyance  may  be  enforced  by  ejectment;  but  a 
consideration,  even  amounting  to  a  covenant  on  the  part  of  the  vendee,  cannot     Cook  v. 
Trimble,  15. 

2.  The  maintenance  and  support  of  a  widow  charged  upon  and  payable  out  of  the  real 
estate  of  a  testator  devised  to  his  son,  cannot  be  enforced  by  an  action  of  ejectment  against 
the  son  or  his  alienee;  the  remedy  is  peculiarly  within  the  jurisdiction  of  the  orphans'  court. 
Craven  v.  Bleakncy,  19. 

3.  Quare.    If  an  action  of  ejectment  be  brought  for  the  undivided  moiety  of  a  tract  of 
land,  whether  a  verdict  and  judgment  for  any  portion  of  it  in  severally  would  be  good  ? 
Robertson  v.  Robertson,  32. 

4.  An  action  of  ejectment  cannot  be  maintained  in  the  name  of  the  original  warrantee 
for  the  use  of  another  person,  upon  proof  that  such  person  derived  title  from  one  who,  for 
a  long  time,  claimed  to  be  the  owner  of  the  warrant  and  returned  it  for  assessment  and 
taxation:  there  must  be  proof  of  title  existing  in  the  plaintiff  when  the  suit  is  brought,  or 
there  can  be  no  recovery.     Lawrence  v.  Hunter,  64. 

5.  In  an  action  of  ejectment,  under  the  plea  of  "  not  guilty,"  the  defendant  may  prove 
that  the  plaintiff  was  dead  at  the  time  when  the  suit  was  instituted.     Patterson  v.  Brin- 
dle,  98. 

6.  If,  in  an  action  of  ejectment  for  a  tract  of  land,  the  title  to  which  was  in  either  the  plain- 
tiff  or  defendant,  it  appeared  that  the  plaintiff  had  paid  all  the  public  taxes  for  thirty  years, 
and  the  defendant  had  refused  to  have  the  land  assessed  in  his  name  or  to  pay  the  taxes,  it 
is  not  error  if  the  court  instruct  the  jury  that  the  plaintiff  had  gained  a  complete  title  by 
the  statute  of  limitation.     Kelsey  v.  Murray,  111. 

7.  A  vendor  of  land  released  from  his  covenants  as  to  title,  is  a  competent  witness  for 
the  vendee  in  an  ejectment  against  a  third  person  for  part  of  the  property  sold.     Summers 
v.  Wallace,  161.    ' 

8.  A  ground  rent  reserved  upon  a  conveyance  in  fee  is,  in  Pennsylvania,  a  rent  service, 
to  which  the  right  of  distress  is  incident  of  common  right;  but  the  payment  of  it  cannot  be 
enforced  by  an  action  of  ejectment.     Kenege  v.  Elliott,  258. 

9.  In  an  action  of  ejectment  founded  upon  a  legal  title,  where  the  defendant  rests  his 
defence  upon  an  agreement  of  purchase,  it  is  not  essential  to  the  plaintiff's  right  to  recover 
that  he  should  have  tendered  a  deed  to  the  defendant  before  suit  brought     Devling  v.  Wil- 
liamson, 311. 

10.  The  conflicting  cases  of  Southerland  0-Purry,  2  Penn.Rep.  145,  and  Brown  v.  Metz, 
5  Watts,  164,  as  to  this  point  overruled,  and  the   case  of  Smith  v.  Webster,  2  Watts,  478, 
reviewed  and  affirmed.     Ibid. 

11.  An  actual  possession,  or  a  constructive  possession  which  results  from  a  purchase  at 
treasurer's  sale  and   a  subsequent  payment  of  the  taxes,  is  such  a  title  as  will  enable  a 
plaintiff  to  recover  in  ejectment  against  one  who  has  entered  upon  the  land  without  right 
Foster  v.  McDivit,  341. 

12.  In  an  ejectment  against  one  who  entered  upon  the  land  by  fraud  or  force,  it  is  only 
necessary  to  enable  the  plaintiff  to  recover  that  he  shows  the  title  to  be  out  of  the  common- 
wealth, and  that  he  had  the  actual  possession;  but  the  manner  or  means  by  which  the  de- 
fendant obtained  the  possession  will  not  preclude  him  from  a  defence  founded  upon  a  good 
title.     Ibid. 

13.  Qutere?    Whether  a  verdict  and  judgment  in  an  action  of  trespass,  in  a  traverse  of 
liberum  tenementum,  be  not  conclusive  of  the  title  in  ejectment.     Ibid. 
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14.  One  verdict  and  judgment,  in  an  action  of  ejectment  brought  to  compel  the  specific 
execution  of  articles  of  agreement  for  the  purchase  and  sale  of  land,  is  conclusive  between 
the  parties,  and  a  bar  to  any  subsequent  action;  this  action  being  in  that  case  regarded  as 
a  bill  in  equity,  and  not  as  a  possessory  action  at  common  law.    Seitzinger  v.  Ridgway,  496. 

15.  In  an  action  of  ejectment  for  lands,  certified  copies  of  the  returns  of  survey  are  made 
evidence  by  act  of  assembly,  and  should  always  be  received  as  prima  facie  evidence  of  the 
lands  taken  upon  the  warrants.     Wolf  v.  Goddard,  544. 

16.  A  plaintiff  could  not  maintain  ejectment  for  a  tract  of  uncultivated  land  merely  be- 
cause his  name  is  the  same  as  that  used  in  the  warrant;  he  must  be  identified  by  evidence 
of  his  having  paid  for  the  warrant,  or  procured  the  survey  to  be  made,  or  paid  the  purchase- 
money: — and  if  it  appear  that  another  person  paid  the  purchase-money  and  procured  and 
paid  for  the  survey,  the  name  will  not  give  title  against  the  purchaser  who  bought  and  paid 
for  the  land,  even  if  the  plaintiff  show  that  he  wrote  the  application.    Ibid. 

ENDORSER. 

1.  A  negotiable  note,  endorsed  by  several  persons,  was  discounted  for  the  payee  by  a 
bank;  after  it  became  due  and  payable  a  suit  was  brought  upon  it  by  a  subsequent,  against 
a  prior,  endorser:  Held,  that  the  possession  of  the  note  by  the  plaintiff  was  prima  facie 
evidence  of  his  having  paid  the  money  to  the  bank,  so  as  to  enable  him  to  maintain  his 
action  without  direct  proof  of  payment  by  him  to  the  bank.     Mullen  v.  French,  96. 

2.  The  last  endorser  of  a  negotiable  note,  having  possession  of  it,  has  a  right  of  action 
against  the  maker  and  any  of  the  prior  endorsers,  without  a  previous  resort  to  the  payee, 
for  whose  accommodation  it  had  been  discounted.     Ibid. 

3.  The  last  endorser  of  a  negotiable  note  who  pays  the  amount  to  the  holder,  may  re- 
cover it  in  an  action  against  any  prior  endorser,  and  that  whether  the  note  was  passed  from 
one  endorser  to  the  other  in  the  course  of  business,  or  was  endorsed  by  all  for  the  accom- 
modation of  the  maker.     And  the  fact  that  the  last  endorser  received  part  of  the  proceeds 
of  the  note  when  discounted,  in  payment  of  a  debt  due  to  him  by  the  maker,  will  not  change 
the  relation  and  liabilities  between  the  endorsers.     Youngs  v,  Ball,  139. 

4.  In  an  action  by  an  endorsee  against  an  endorser,  it  is  not  necessary  that  the  plaintiff 
should  prove  either  the  intermediate  or  prior  endorsements,  to  enable  him  to  give  the  note 
in  evidence  to  the  jury.     Weakly  v.  Bell  fy  Sterling,  273. 

5.  The  defendant's  admission  of  his  endorsement  would  operate  as  an  admission  of  the 
signatures  of  the  maker  and  of  all  prior  endorsers;  and  it  would  bind  him  even  if  the  note 
and  the  prior  endorsements  had  been  forged.     Ibid. 

6.  A  notice  of  protest  sent  through  the  medium  of  the  post  office  is  sufficient  to  charge 
the  endorser,  but  the  fact  of  putting  the  letter  into  the  post  office  must  be  positively  proved, 
and  without  such  proof  it  is  error  in  the  court  to  submit  it  to  the  jury.     Ibid. 

7.  A  notice  of  protest  sent  by  mail  and  directed  to  the  town,  which  is  the  seat  of  justice 
of  the  county  in  which  the  endorser  resides,  is  sufficient,  although  it  be  proved  that  there 
was  a  post  office  nearer  to,  and  within  a  short  distance  of  his  residence,  and  where  he 
usually  got  his  letters.     Ibid. 

8.  The  taking  of  a  new  note  of  equal  degree,  either  from  the  debtor  himself  or  from  a 
stranger,  at  the  instance  of  the  debtor,  is  not  an  extinguishment  of  the  first  note,  nor 
will  it  release  any  endorser  of  the  same,  unless  the  holder  agreed  to  accept  the  new  note  in 
satisfaction,  or  to  give  time  for  the  payment  of  the  first  note.     Ibid. 

9.  A  blank  endorsement  of  a  note,  in  its  terms  not  negotiable,  after  it  becomes  due  and 
payable,  creates  such  a  liability  of  the  endorser  as  that   the   endorsee  may  maintain  an 
action  against  him  in  his  own  name.    Leidy  v.  Tammany,  353. 

ENTRY. 

An  entry  upon  land  will  avoid  the  operation  of  the  statute  of  limitations;  but  it  must  be 
accompanied  by  an  explicit  declaration,  or  an  act  of  notorious  dominion  by  which  the 
claimant  challenges  the  right  of  the  occupant.  Altemus  v.  Campbell,  28. 

EQUITY. 
LEGACY. 

1.  Neither  a  court  of  equity  nor  a  court  of  law,  in  Pennsylvania,  will  lend  its  aid  to  a 
husband  who  has  deserted  his  wife,  to  enable  him  to  recover  her  choses-in-action,  without 
making  a  suitable  provision  for  her  maintenance;  unless  he  had,  previously  to  the  separation, 
reduced  them  into  possession;  and  the  principle  is  the  same  with  regard  to  her  real  estate. 
Rees  v.  Waters,  90. 

2.  But  if  a  husband  take  possession  of  his  wife's  real  estate  and  make  valuable  improve- 
ments upon  it,  there  is  no  power  either  in  a  court  of  law  or  equity,  to  restrain  his  control 

•     over  it.    Ibid. 
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ERROR. 

ACTION. 
PRACTICE. 

It  is  error  so  to  instruct  the  jury  as  to  direct  their  minds  from  the  true  point  of  inquiry 
to  one  which  is  not  supported  by  any  evidence  in  the  cause.  Hershaur  v.  Hooker,  455. 

ESTATE. 

TITLE. 
EASEMENT. 

ESTATE  TAIL. 

If  a  devise  be  made  to  one  in  fee,  and  "  if  he  die  without  issue,"  or  "on  failure  of  issue," 
or  "for  want  of  issue,"  or  "without  leaving  issue,"  then  over  to  another  in  fee,  the  estate  of 
the  first  taker  is  a  fee  tail,  which,  if  he  have  issue,  passes  to  them  ad  infinitvm  by  descent 
as  tenants  in  tail;  and  the  entailmcnt  may  be  barred  by  a  deed  executed  and  acknowledged 
for  that  purpose. 

v 

EVIDENCE. 
DEFENCE. 

PROTEST. 

1.  Parol  evidence  of  the  understanding  of  the  parties  in  relation  to  the  construction  of  a 
written  agreement,  may  be  given  to  explain  that  which  is  otherwise  ambiguous.     Selden  v. 
Williams,  9. 

2.  In  an  action  against  three  partners,  only  one  of  whom  pleaded  to  issue,  on  the  trial  of 
that  issue,  it  is  not  competent  for  the  plaintiff  to  give  evidence  of  the  declarations  of  the 
other  partners  to  establish  the  fact  of  partnership.     But  if  the  defendant  first  gives  in  evi- 
dence their  declarations  to  disprove  a  partnership,  then  the  plaintiff  may  also  give  the  same 
kind  of  evidence  to  produce  a  different  result.     Nelson  v.  Lloyd,  22. 

3.  In  an  action  on  a  contract  for  the  purchase  and  sale  of  land,  when  the  plaintiff  seeks 
to  compel  specific  performance,  evidence  of  the  value  of  the  land  is  pertinent  to  the  issue. 
Dauchy  v.  Pond,  49. 

4.  If  one  enter  upon  land  lying  north  of  the  Ohio  and  west  of  the  Allegheny  rivers,  and 
make  an  improvement,  and  procure  the  deputy  surveyor  to  make  a  survey  on  the  ground, 
without  a  warrant  or  other  authority,  such  survey  is  competent  evidence  of  the  extent  of  the 
claim  of  the  settler,  and  if  he  continue  in  possession  for  twenty -one  years,  under  such  claim, 
the  act  of  limitation  will  protect  him  in  his  title,  to  the  extent  of  his  claim,  as  designated  by 
his  survey,  which  is  to  be  regarded  as  made  under  color  of  authority  in  such  case.     Lau- 
rence v.  Hunter,  64. 

5.  An  action  of  ejectment  cannot  be  maintained  in  the  name  of  the  original  warrantee 
for  the  use  of  another  person,  upon  proof  that  such  person  derived  title  from  one  who,  for 
a  long  time,  claimed  to  be  the  owner  of  the  warrant  and   returned  it  for  assessment  and 
taxation;  there  must  be  proof  of  title  existing  in  the  plaintiff  when  the  suit  is  brought,  or 
there  can  be  no  recovery.     Ibid. 

6.  In  an  action  of  ejectment,  under  the  plea  of  "  not  guilty,"  the  defendant  may  prove 
that  the  plaintiff  was  dead  at  the  time  when  the  suit  was  instituted.     Patterson  v.  Brindle, 
98. 

7.  A  party  cannot  give  evidence  to  confirm  the  good  character  of  a  witness,  unless  his 
general  character  had  been  previously  impugned  by  the  other  party.     Braddee  v.  Brown- 
Jield,  124. 

8.  In  a  proceeding,  commenced  before  two  justices  of  the  peace,  to  obtain  possession  of 
land  purchased  at  sheriff's  sale,  and  brought  into  the  court  of  common  pleas  by  the  affidavit 
of  the  defendant,  it  is  competent  for  him  to  give  in  evidence  on  the  trial,  a  title  to  the  land 
derived  from  a  sheriff's  sale  of  the  land  to  him  as  the  property  of  the  plaintiff  after  the 
commencement  of  the  proceedings  before  the  justices  and  while  the  cause  is  pending  in 
court,  and  thus  defeat  the  plaintiff's  recovery.     Brownfield  v.  Braddee,  149. 

9.  A  written  interrogatory  in  language  which  indicates  to  the  witness  the  answer  which 
the  party  propounding  it  wishes  to  have,  is  leading,  and  an  answer  to  it  cannot  be  read  in 
evidence:  but  the  indication  must  be  distinct,  otherwise  it  is  error  to  reject  the  answer. 
Summers  v.  Wallace,  161. 

10.  It  is  not  a  good  objection  to  a  deposition  taken  upon  a  commission  to  another  state, 
that  it  was  not  marked  "  filed"  in  the  office  upon  its  return,  if  it  was  filed  in  fact,  and 
brought  into  court  by  the  officer  upon  the  trial.     Ibid. 

11.  The  legal  liability  of  the  assignor  of  a  note,  as  regards  a  guarantee,  may  be  esta- 
blished partly  by  parol  and  partly  by  the  written  assignment,  whenever  the  parol  evidence 
is  in  accordance  with,  and  not  contradictory  of  it.    Hinckley  v.  \\'ultrr$,  179. 

12.  The  endorser  of  a  promissory  note  is  incompetent  to  testify  in  an  action  between 
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the  holder  and  drawer,  although  the  note  was  not  protested  for  non-payment  at  maturity, 
or  notice  given  to  him;  if  the  failure  to  protest  it  was  occasioned  by  a  special  agreement 
between  the  endorser  and  holder.  Ibid. 

13.  Upon  the  trial  of  an  issue  involving  the  validity  of  a  sheriff's  sale,  it  is  competent  to 
give  in  evidence  all  the  purchaser  said  or  did,  which  was  calculated  to  prevent  persons  from 
bidding.     Hoffman  v.  Strohecker,  183. 

14.  If  it  appear  upon  the  trial  of  a  cause,  that  a  person  offered  as  a  witness,  was  equally 
interested  in  the  subject-matter  of  the  action  with  the  defendant,  at  the  time  of  its  com- 
mencement, he  cannot,  by  a  subsequent  release  of  his  interest,  discharge  himself  from  lia- 
bility for  costs,  and  thus  make  himself  a  competent  witness.     Ibid. 

15.  The  purchaser  of  a  fraudulent  title,  must  be  able  to  show  clearly,  that  he  is  a  bona 
fide  purchaser  without  notice,  and  has  paid  the  purchase-money,  of  which  the  receipt  of 

the  vendor  will  not  be  sufficient.     Ibiil. 

16.  When  a  witness  is  called  to  state  a  particular  fact,  it  is  improper  to  lead  him  to  a  full 
statement  of  the  defendant's  case  which  is  not  yet  opened  to  the  court  and  jury;  but  it  is 
not  error  to  permit  him  to  answer  on  his  cross  examination  a  single  question  closely  con- 
nected with  what  is  proved,  even  if  the  answer  operate  in  favour  of  the  party  putting  the 
question.     Farmers'  Bank  v.  Strohecker,  183. 

17.  Testimony,  merely  irrelevant  or  immaterial,  properly  rejected.    Circumstances  that 
will  aid  or  control  an  illegal  or  insufficient  execution  of  a  power  of  attorney.     Ibid. 

18.  Upon  the  trial  of  an  issue  in  a  scire  facias  quare  executionem  non,  it  is  error  to  reject 
the  evidence  of  the  declaration  in  the  original  action,  because  filed  after  the  judgment  was 
rendered.     And  when  such  scire  facias  is  sued  out  to  recover  the  distributive  share  of  one 
of  the  heirs  of  an  intestate,  for  the  use  of  another  person  to  whom  a  bond,  given  as  a  colla- 
teral security  for  its  payment,  had  been  assigned,  it  is  error  to  reject  the  evidence  of  the 
bond  and  its  assignment.     Commonwealth  v.  Schaeffer,  249. 

19.  In  an  action  by  an  endorsee  against  an  endorser,  it  is  not  necessary  that  the  plaintiff 
should  prove  either  the  intermediate  or  prior  endorsements,  to  enable  him  to  give  the  note 
in  evidence  to  the  jury.     Weakly  v.  Bell  fy  Sterling,  273. 

20.  The  defendant's  admission  of  his  endorsement  would  operate  as  an  admission  of  the 
signature  of  the  maker  and  of  all  prior  endorsers;  and  it  would  bind  him  even  if  the  note 
and  the  prior  endorsements  had  been  forged.     Ibid. 

21.  The  mechanics'  lien  law  of  1806  does  not  prescribe  the  kind  of  evidence  necessary 
to  prove  that  the  debt  was  contracted;  the  purpose  for  which  materials  were  furnished  or 
labor  was  performed,  may  be  established  by  parol.     The  book  of  original  entries  of  the 
mechanic  is  not  the  sole  test  of  the  building  to  be  charged.     Church  v.  Davis,  304. 

22.  If  evidence  be  inadvertently  given  to  the  jury  without  objection,  which,  during  the 
progress  of  the  trial,  is  discovered  to  be  illegal,  it  is  the  duty  of  the  court  to  reject  it;  or  the 
party  may  require  the  court  in  their  charge  to  instruct  the  jury  to  disregard  it.     Devling 
v.Davis,  311. 

23.  A  witness  in  his  deposition,  after  detailing  the  circumstances  of  an  interview  between 
the  parties,  added,  "  the  contract  with  T.  W.  was  considered  at  an  end  by  all  parties:"  Held, 
to  be  admissible  as  his  assertion  of  his  knowledge  of  the  fact,  that  all  the  parties  agreed 
that  the  contract  was  at  an  end.     Ibid. 

24.  An  office  paper  taken  out  of  the  files  by  one  who  has  no  official  connection  with  it, 
and  produced  in  court,  cannot  be  given  in  evidence;  it  must  be  produced  and  authenticated 
by  the  proper  officer  in  whose  custody  it  was.     Ibid. 

25.  In  an  action  of  debt  upon  a  recognizance  in  the  orphans'  court,  to  a  husband  and 
wife,  in  right  of  the  wife,  instituted  by  the  wife  alone  after  a  divorce,  the  record  of  that 
divorce,  if  set  out  in  the  plaintiff's  declaration,  may  be  given  in  evidence:  and  however 
erroneous,  it  could  not  be  reversed  in  a  collateral  proceeding.     Hake  v.  Fink,  336. 

26.  In  such  an  action,  it  is  not  necessary  to  set  out  the  divorce:  it  may  be  shown  in  evi- 
dence, when  material,  without  being  pleaded.     Ibid. 

27.  A  vendee  who  stipulates  for  a  good  title  is  not  bound  to  accept  an  imperfect  one; 
and  evidence  tending  to  show  that  he  made  the  purchase  for  an  improper  and  dishonest 
purpose,  will  not  have  the  effect  of  compelling  him  to  accept  the  title  and  pay  the  money, 
unless  the  vendor  has  complied  with  his  contract  respecting  the  title.     Hollenbaugh  v.  Mor- 
rison, 408. 

28.  The  nature  of  a  case  and  its  circumstances  may  raise  such  a  natural  presumption  of 
a  fact,  as  that  it  may  be  submitted  to  a  jury  without  positive  proof.     Snevely  v.  Jones,  433. 

29.  A  judge  is  not  bound  to  notice  a  defect  of  evidence  on  the  trial,  which  is  not  pointed 
out  to  him.     Points  of  defence  on  the  evidence,  relied  on  as  available,  ought  to  be  explicitly 
made  and  submitted  to  the  judge  with  a  prayer  for  direction  to  the  jury.     Ibid. 

30.  In  action  upon  a  bond,  to  which  a  resumption  of  payment  arises,  it  is  not  competent 
for  the  plaintiff  to  give  in  evidence  an  account  between  himself  and  the  defendant,  made  by 
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himself  at  or  about  the  time  the  bond  was  given,  showing  its  consideration.     Tilghman  r. 
Fishfr,  441. 

31.  In  such  action  it  is  competent  for  the  defendant  to  give  in  evidence  the  will  of  the 
plaintitPs  testator,  the  inventory  of  his  estate,  and  the  account  of  the  executors,  in  order 
to  show  that  no  account  was  ttiken  of  the  bond,  in  order  to  strengthen  the  presumption  of 
payment  from  lapse  of  time.     Ibid. 

32.  In  an  action  of  ejectment  for  lands,  certified  copies  of  the  returns  of  survey  are  made 
evidence  by  act  of  assembly  and  should  always  be  received  as  prima  facie  evidence  ot  the 
lands  taken  upon  the  warrants.     Wolf  v.  Goddard,  545. 

33.  It  is  competent  to  a  jury  to  find  matters  of  fact,  without  direct  or  positive  evidence 
of  those  facts,  and  upon  circumstantial  evidence  only,  though  the  inference  to  be  dr;  wn 
from  the  circumstances  proved,  be  not  absolutely  certain  or  necessary;  and  it  belongs  to 
the  jury  to  draw  the  inferences  from  the  facts  proved.     Hughes  v.  Boyer,  556. 

34.  In  an  action  by  a  vendor  against  a  vendee,  to  recover  the  consideration  of  the  pur- 
chase of  land,  in  which  the  defendant  sets  up  a  defective  title  and  loss  of  part  of  the  land 
as  a  defence,  a  failure  cital  in  the  deed  is  not  evidence  of  actual  fraud,  without  which  the 
stipulated  price  is  the  standard  value  of  the  compensation.     Good  v.  Good,  567. 

EXECUTION. 

1.  If,  upon  a  writ  of  foreign  attachment,  lands  be  attached,  there  is  no  necessity  for  a 
tcire  facias,  but  an  execution  may  issue  upon  the  judgment  in  the  attachment  suit  ant)  the 
lands  may  be  levied  and  sold,  and  the  purchaser  will  take  a  good  title.     Gibson  v.  Robbing, 
156. 

2.  A  direction  to  the  sheriff,  by  a  plaintiff  in  an  execution,  "  not  to  proceed  further  on 
his  writ,"  "  to  put  no  more  costs  upon  it,"  is  a  relinquishment  and  waiver  of  his  right  under 
it,  such  as  will  postpone  him  to  a  subsequent  creditor  where  execution  was  levied  upon  the 
same  personal  property.     KavffeVs  Appeal,  334. 

EXECUTORS  AND  ADMINISTRATORS. 
LEGACY. 

1.  A  testator  having  specifically  devised  a  part  of  his  real  estate  to  lus  daughter,  it  was. 
afterwards  extended  under  a  writ  of  libtrari  facia s  for  the  payment  of  a  debt. of  the  testa- 
tor: Held,  that  the  husband  of  the  devisee,  who  became  the  administrator  de  bonis  non  cum 
ttstamento  annexo,  and  who  paid  the  amount  of  the  execution,  was  entitled,  on  the  settle- 
ment ot  his  administration  account,  to  a  credit  for  the  amount  of  the  debt  thus  collected 
out  of  his  wife's  estate,  for  the  purpose  of  enabling  him  to  recover  the  same  out  of  the 
residue  of  the  estate  appropriated  by  the  will  of  the  testator  for  the  payment  of  his  debts. 
Wilkin's  Estate,  132. 

2.  A  testator  having  bequeathed  a  sum  of  money  which  he  directed  his  executors  to  invest, 
and  apply  the  proceeds  for  the  maintenance  and  support  of  his  daughter;  the  executors  re- 
nouneed,  and  letters  of  administration,  with  the  will  annexed,  were  granted  by  the  register; 
the  administrators  thus  appointed  settled  their  accounts  and  were  discharged  by  the  orphans' 
court,  who  appointed  another  administrator  de  bonis  non,  with  the  will  annexed;  a  Her  which, 
upon  the  petition  of  the  legatee,  the  court  of  common  pleas  appointed  a  trustee  to  manage 
the  trust  fund  created  by  the  will:  Held,  that  the  trust  was  confided  by  the  will  to  the  ex- 
ecutors, and  upon  their  renunciation  the  duties  of  it  devolved  upon  the  administrators  with 
the  will  annexed,  and  after  their  discharge,  upon  the  administrator  de  bonis  non,  and  that 
the  court  of  common  pleas  had   no  power  to  appoint  a  trustee  under  such  circumstanced. 
Commonwealth  v.  Barnitz,  252. 

3.  Whether  the  costs  of  the  trial  of  an  issue  of  revocavit  vel  non  are  to  be  charged  to  the 
estate  of  the  testator,  and  credited  in  the  administration  account  of  the  executor  or  admin- 
istrator who  was  a  party  to  it,  depends  upon  the  interests  involved  in  the  issue.     If  the  cosU 
accrued  in  defending  the  interests  of  the  estate,  the  coMs  arc  a  proper  credit  in  the  account 
of  the  executor  or  administrator.     Geddis1  Appeal,  2S4. 

4.  A  testatrix,  by  her  will,  created  a  trust  fund  for  the  benefit  of  a  relative,  and  appointed 
E.  G.  to  be  the  trustee  to  receive  and  apply  the  fund  as  directed,  and  by  a  subsequent  clause 
of  her  will  she  appointed  the  s.mie  R.  G.  to  be  her  executrix.     Upon  the  death  of  E.  G.  and 
the  issuing  of  letters  of  administration  de.  bonis  non  cum  testamento'tanrxo,  it  was  helil,  that 
the  administrators  were  not  entitled  to  the  trust  fund,  and  that  the  Court  of  common  pica* 
bad  power  to  appoint  a  trustee  in  the  place  of  the  deceased.     Ebert  and  Barnitz" t  Appral, 
300. 

5.  A  purchaser  of  real  estate  sold  by  an  order  of  the  orphans'  court  in  a  proceeding  in 
partition  by  an  administrator,  having  been  compelled  to  nay  a  tax  which  had  been  assessed 
before  he  purchased,  can  not  recover  the  same  back  from  the  administrator.     Henry  v. 
Hor stick,  412. 
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6.  Sfmble,  that  the  heirs  to  whom  the  land  passed  by  descent,  and  who  were  the  owners 
of  it  at  the  time  of  the  assessment,  are  personally  liable.     Ibid 

7.  An  administrator  de  bonis  non  can  alone  maintain  an  action  to  recover  the  assets  of 
the  estate  remaining  in  the  hands  of  a  dismissed  administrator.     Commonwealth  v.  Stro- 
hecker,  479. 

8.  An  administrator  de  bonis  non  recovered  a  judgment  and  issued  execution  agninst  dis- 
missed administrators  who  became  insolvent.     He  then  sued  one  of  the  sureties  in  their 
administration  bond,  obtained  a  cautionary  judgment,  for  its  amount,  and  died   without 
having  enforced  this  judgment     A  second  administration  de  bonis  non  was  then  granted: 
Held,  that  neither  the  heirs  at  law  of  the  original  intestate,  nor  the  personal  representatives 
of  the  first  administrator  de  bonis  non  cnu'd  sue  on  or  enforce  the  cautionary  judgment 
against  the  surety;  but  that  the  second  administrator  de  bonis  non,  might  i-suc  a  scire  facias 
on  such  judgment  in  order  to  recover  from  such  surety  or  his  personal  representatives,  the 
amount  of  the  judgment  obtained  against  the  original  administrators  by  the  first  adminis- 
trator de  bonis  non.     Ibid. 

9.  An  action  ofassumpsil  will  not  lie  by  a  judgment  creditor  of  a  deceased  debtor  against 
the  personal   representative  of  his  deceased  administrator,  to  recover  the  amount  of  his 
judgment,  in  consideration  of  assets  in  the  hands  of  the  said  administrator  at  the  time  of 
his  deatu;  the  proper  mode  of  proceeding  is  by  scire  facias  against  the  administrator  de 
bonis  non  of  the  original  debtor,  who  is  bound  to  collect  the  assets  of  the  estate  which  re- 
mained in  the  hands  of  the  first  administrator  and  apply  them  to  the  payment  of  the  debts. 
Drenkle  v.  Shurmun,  485. 

EXONERETUR. 

Upon  a  scirr.  facias  on  a  rcognisance  of  bail  on  an  appeal  from  an  award  of  arbitrators: 
Held,  that  wherever  the  principal  is  discharged  under  the  law  for  the  relief  of  insolvent 
debtors,  at  any  time  before  the  period  has  expired  for  rendering  him  in  discharge  of  the 
recognizance,  the  bail  are  entitled  to  hiive  an  ezoneretur  entered  on  the  bail-piece;  and  no 
delay  in  making  the  application  forfeits  the  right,  but  only  imposes  on  the  party  the  pay- 
ment of  costs  of  the  scire  facias.  Thomae,  Kail  £y  Co.  v.  Brown,  288. 

EXTINGUISHMENT. 

The  taking  of  a  new  note  of  equal  degree,  cither  from  the  debtor  himself  or  from  a  stran- 
ger, at  the  instance  of  the  debtor,  is  not  an  extinguishment  of  the  first  note,  nor  will  it  re- 
lease any  endorser  of  the  same,  unless  the  holder  agreed  to  accept  the  new  note  in  satisfac- 
tion, or  to  give  lime  for  the  payment  of  the  first  note.  Weakly  v.  Bell  Sf  Sterling,  273. 

FEME  COVERT. 

HUSBAND  AND  WIFE. 

A  feme  covert  is  deemed,  in  respect  to  her  separate  estate,  a  feme  sole  only  to  the  extent  of 
the  power  clearly  given  by  the  instrument  by  which  the  estate  is  settled,  and  has  no  right 
of  disposition  beyond  it.  Wallace  v.  fasten,  137. 

FINES  AND  FORFEITURES. 

A  recognizance  conditioned  for  the  appearance  of  a  defendant  charged  with  a  criminal 
offence,  may  be  remitted  by  the  governor,  after  forfeiture  and  a  judgment  upon  it,  for  the 
use  of  the  county.  Commonwealth  v.  Dennistoa,  142. 

FOREIGN  ATTACHMENT. 

If,  upon  a  writ  of  foreign  attachment,  lands  be  attached,  there  ia  no  necessity  for  a  scire 
facias,  but  an  execution  may  issue  upon  the  judgmentin  the  attachment  suit  and  the  lands 
muy  be  levied  and  sold,  and  the  purchaser  will  take  a  good  title.  Gibson  v.  Robbins,  156. 

FORMER  RECOVERY. 
SET  OFF. 
PLEADING. 

FRAUD. 

EJECTMENT. 
RECITAL. 

1.  In  all  cases  of  fraud,  and  when  the  transaction  in  relation  to  the  purchase  of  land  hat 
been  curried  on  malafidt,  there  is  a  resulting  trust  by  operation  of  law;  but  unless  there 
be  something  in  the  transaction  more  than  is  implied  from  the  mere  violation  of  a  parol 
agreement,  equity  will  not  decree  the  purchaser  to  be  a  trustee.     Robertson  v.  Robertson,  32. 

2.  The  purchaser  of  a  fraudulent  title,  must  be  uble  to  show  clearly,  that  he  is  u  bona 
fide  purchaser  without  notice,  and  has  paid  the  purchase-money,  of  which  the  receipt  of  the 
vendor  will  not  be  sufficient  evidence.    Hoffman  v.Slrohecker,  183. 
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FRAUDS  AND  PERJURIES. 

1.  Nothing  amounts  to  a  part  performance  of  a  pnrol  contract,  entitling  a  parly  to  specific 
relief,  which  does  not  put  him  into  such  a  position  that  it  would  be  a  fraud  upon  him  unless 
the  agreement  be  performed.     Hence  payment  of  part  or  the  whole  of  the  purchase-money, 
on  a  parcel  sale  of  land,  ns  it  admits  of  direct  compensation,  does  not  take  a  case  out  of  the 
statute  of  frauds.     M'Kee  v.  Phillips,  85. 

2.  Where  a  vendee  is  in  possession  of  land,  under  a  written  contract  of  sale,  having  paid 
in  part  therefor  the  vendor  cannot  recover  it  back,  in  ejectment,  upon  proving  a  parol  con- 
tract  to  resell  it  to  him  on  different  terms,  and  the  entry  of  satisfaction  of  a  judgment  against 
the  vendee,  in  part  payment  to  him  of  such  resale.     Goucher  v.  Martin,  106. 

3.  To  take  a  case  out  of  the  statute  of  frauds,  it  is  indispensable  that  the  pnrol  contract 
should  he  definite  in  its  terms,  and  unequivocally  established;  otherwise  specific  perform- 
ance will  not  be  decreed.     Ibid. 

4.  Although,  in  equity,  an  agreement  as  to  personalty  may  be  discharged  by  parol,  yet 
that  principle  does  not  apply  to  contracts  of  sale  of  real  interests.     Ibid. 

FREEHOLD. 

It  is  erroneous  to  join  in  an  action  of  partition  one  who  has  not  a  freehold  in  the  land 
which  is  the  subject  of  the  action.  Mark  v.  Mark,  410. 

GROWING  CROP. 

A  conveyance  of  the  reversion  passes  the  crop  growing  upon  it  Burnside  v.  Wcightman, 
46. 

GUARDIAN  AND  WARD. 

The  orphans'  court  have  not  jurisdiction  of  a  petition  for  the  appointment  of  a  guardian 
fora  minor,  while  there  is  a  testamentary  guardian  who  had  neither  resigned  nor  been  re- 
moved: an  appointment  under  such  circumstances  is  a  nullity.  Robinson  v.  Zullinger,  169. 

GUARANTEE. 

The  legal  liability  of  the  assignor  of  a  note,  as  regards  a  guarantee,  may  be  established 
partly  by  purol  and  partly  by  the  written  assignment,  whenever  the  parol  evidence  is  in  ac- 
cordance with,  and  not  contradictory  of  it  Henckley  v.  Walters,  179. 

HIRE. 

1.  If  one  hire  a  carriage  and  horses  to  go  a  journey,  and  the  owner  send  his  own  driver, 
and  the  horses  are  injured  by  immoderate  driving,  the  person  who  hired  them  is  not  liable 
to  the  owner  for  damages.     Hughes  v.  Boyfr,  556. 

2.  In  such  case,  the  hirer  incurs  no  responsibility  for  any  injury  happening  to  the  car- 
riage or  horses,  unless  such  injury  have  occurred  from  some  act  or  interference  of  his.     A 
driver  sent  by  the  owner  is  his  servant,  and  unless  the  hirer  causes  the  driver  to  go  beyond 
the  contract  of  hiring,  he  will  not  be  liable  for  the  acts  of  the  driver  occasioning  injury  to 
the  carriage  or  horses.     Jliid. 

3.  Quaere,  whether  he  be  liable  for  injuries  done  to  third  persons,  by  the  act  of  the  driver? 
Ibid. 

HUSBAND  AND  WIFE. 
POWER. 

1.  Neither  a  court  of  equity  nor  a  court  of  law,  in  Pennsylvania,  will  lend  its  nid  to  a  hus- 
band who  has  deserted  his  wife,  to  enable  him  to  recover  her  choses-in-actron,  without 
making  a  suitable  provision  for  nor  maintenance;   unless  he  had,  previously  to  the  separa- 
tion, reduced  them  into  possession;  and  the  principle  is  the  same  in  regard  to  her  real  es- 
tate.    Rees  v.  Waters,  91. 

2.  But  if  a  husband  takes  possession  of  his  wife's  real  estate  and  makes  valuable  improve- 
ments upon  it,  there  is  no  power  either  in  a  court  of  law  or  equity  to  restrain  his  control 
of  it.     Ibid. 

3.  A  loan  to  a  husband  by  the  father  of  his  wife,  during  the  coverture,  could  not  affect 
her  right  to  recover  her  interest  in  her  father's  estate  after  she  was  divorced.     Ibid 

4.  A  decree  of  the  orphans'  court  in  a  proceeding  in  partition,  that  he  to  whom  the  real 
estate  was  confirmed,  should  secure  to  be  paid  to  u  husband  in  right  of  his  wife,  her  share 
of  the  valuation-money,  followed  by  a  recognizance  to  the  commonwealth,  conditional  for 
the  payment  of  the  shares  of  the  heirs  generally,  does  not  t-o  vest  the  right  in  tiic  husband 
as  to  defeat  the  recovery  of  it  by  the  wile  after  a  divorce.     Hake  v.  Fink.  337. 

5.  "  I  give  and  bequeath  to  my  daughter  Catherine,  married  to  Samuel  Mcisenhelter,  the 
eighth  part  of  my  estate,  to  them:"  Hrld,  to  be  n  bequest  to  the  husband  and  wife,  to  which 
the  husband  surviving  the  wife  is  entitled.     Hatnm  v.  Mcisenhelter,  349. 


588  INDEX. 

HUSBAND  AND  WIFE. 

6.  When  land  is  taken  at  the  valuation  by  the  eldest  son,  under  the  intestate  Inws,  and 
be  enters  into  a  general  recognizance  for  the  payment  of  the  shares  of  the  respective  heirs, 
one  of  whom  is  -A  feme,  covert,  a  bond  given  to  her  husband  at  the  same  time  for  the  amount 
of  her  share,  is  not  such  a  reduction  into  possession  by  the  husband  us  to  divest  the  right 
of  the  wife  surviving  her  husband;  and  she,  upon  a  judicial  sale  of  the  land  bound  by  the  re- 
cognizance, is  entitled  to  receive  the  amount  secured  by  the  recognizance.  Adams  v.  Hef~ 
fernan,  529. 

INCUMBRANCE. 

A  public  road,  upon  lots  of  ground  which  the  owner  had  covenanted  to  sell  and  convey, 
is  not  such  an  incumbrance  as  will  entitle  the  vendee  to  defaulk  frum  the  amount  of  the 
purchase-money,  in  an  action  of  covenant  upon  the  agreement  of  sale.  Patterson  v.  Arthurs, 
152. 

INDICTMENT. 

In  an  indictment  against  county  commissioners  for  misfeasance  in  office,  the  mode  of 
their  election  must  be  very  distinctly  set  out:  and  also  the  facts  and  circumstances,  with 
time  and  place,  which  rendered  the  alleged  act  unlawful.  Nor  will  a  special  finding  of  the 
facts  by  the  In.  verse  jury,  supply  the  want  of  form  and  substance  in  the  indictment.  Com- 
monwealth v.  Rapp,  114. 

INSOLVENT. 

A  defendant  arrested  on  a  capias  ad  satisfaciendum,  gave  bond  conditioned  for  his  appear- 
ance at  the  next  term  to  take  the  benefit  ot'the  insolvent  law.  During  that  term  the  court, 
on  motion,  set  aside  the  capias  ad  satisfaciendum,  and  the  defendant  did  not  apply  by  peti- 
tion for  the  benefit  of  the  insolvent  law:  ijeld,  that  the  bond  was  not  forfeited,  but  became 
inoperative  when  the  process  was  set  aside.  Mason  v.  Benson,  287. 

INTEREST. 

1.  A  testator,  having  given  specific  and  residuary  legacies  to  his  grand-children,  devised 
bis  real  estate  to  his  executors  to  he  sold  for  their  payment,  and  added:  "  I  allow  that  the  lega- 
cies bequeathed  by  me  to  my  three  first  named  grand-children  shall  be  lent  out  by  the  ex- 
ecutors of  this  will   as  soon  as  it  shall  be  received  by  them,  so  that  it  shall  bring  interest 
until  my  said  grand-children  shall  severally  become  of  age,  when  they  are  to  receive  the 
amount:"  Held, that  no  delay  of  the  executor,  in  making  sale  of  the  real  estate  out  of  which 
the  legacies  were  to  be  paid,  would  defeat  the  right  of  the  specific  legatees  to  interest  on 
their  legacies  from  one  year  after  the  death  of  the  testator,  unless  such  delay  were  occasion- 
ed by  something  contained  in  the  will,  or  by  the  procurement  or  fault  of  the  legatees  them- 
selves.    Huston's  Appeal,  472. 

2.  Where  a  sum  of  money  is  set  apart  and  charged  upon  land,  the  interest  of  which  is  lo 
be  paid  annually,  if  it  be  not  punctually  paid,  the  annuitant  is  entitled  to  recover  interest 
upon  the  annuity  from  the  time  it  was  payable.     Addams  v.  Heffernan,  530. 

INTESTATE. 

1.  Since  the  statute  of  1833,  which  provides,  "  that  the  issue  of  a  deceased  child  or  grand- 
child shall  take  by  representation  of  their  p-irents,"  &.C.,  upon  the  distribution  of  an  intes- 
tate's estate,  a  grand  child  shall  be  charged  with  the  indebtedness  of  its  father  to  the  intes- 
tate's estate.     AVConkey  v.  M'Conkey,  352. 

2.  Where  a  sum  of  money  is  set  apart  and  charged  upon  land,  the  interest  of  which  is  to 
be  paid  annually,  if  it  be  not  punctually  paid,  the  annuitant  is   entitled  to  recover  interest 
upon  the  annuity  from  the  time  it  was  payable.     Addams  v.  Heffernan,  530. 

ISSUE. 

COSTS. 

1.  The  orphans'  court  may  direct  an  issue  to  the  common  pleas  for  the  trial  of facts  con- 
tested  in  a  proceeding  regularly  before  them,  but  thev  cannot  send  a  case  for  their  opinion 
on  a  point  of  law;  nor  ought  the  Litter  court  to  entertain  any  issue  irnprovidently  directed  to 
them.     Robinson  v.  Zollinprr,  169. 

2.  When  and  how  the  fitness  of  such  an   issue  will  be  recognized  in  this  court,  stated. 
Rid. 

JOINT  ACTION. 
ACTION. 
PARTNERS. 
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JUDGES. 

ASSOCIATE  JUDGES. 

JUDGMENT. 

ARREST 

1.  An  administrator  de  bonis  non  can  alone  maintain  an  action  to  recover  the  assets  of 
the  estate  remaining  in  the  hands  of  a  dismissed  administrator.     Commonwealth  v.  Slro- 
hecker,  479. 

2.  An  administrator  de  bonis  non  recovered  a  judgment  and  issued  execution  against  dis- 
missed administrators  who  became  insolvent.     He  then  sued  one  of  the  sureties  in  their  ad- 
ministration bond,  obtained  u  cautionary  judgment,  for  its  amount,  and  died  without  having 
enforced  this  judgment.     A  second  administration  de  bonis  non  was  then  grunted:    Held, 
that  neither  the  heirs  at  law  of  the  original  intestate,  nor  the  personal  representatives  ol  the 
first  administrator  de  bonis  non  could  sue  on  or  enforce  the  cautionary  judgment  against 
the  surety;  but  that  the  second  administrator  de  bonis  non,  might  issue  a  scire  facias  on  such 
judgrm  nt  in  order  to  recover  from  such  surety  or  his  personal  representatives,  the  amount 
of  the  judgment  obtained  against  the  original  administrators  by  the  first  administrator  de 
bonis  non.     lliid. 

3.  One  verdict  and  judgment  in  an  action  of  ejectment  brought  to  compel  the  special  exe- 
cution of  articles  of  agreement  for  the  purchase  and  sale  of  land,  is  conclusive  between  the 
parties,  and  a  bar  to  any  subsequent  action;  this  action  being  in  that  case  regarded  as  a  bill 
in  equity,  and  not  as  a  possessory  action  ut  common  law.    Seitzinger  v.Ridgway,  496. 

JUDICIAL  SALE. 

One  who  has  a  lien  upon  two  funds,  and  suffers  one  of  them  to  be  disposed  of  by  a  judi- 
cial sale,  and  the  proceeds  applied  to  junior  incumbrances,  is  not  thereby  precluded  from 
having  the  amount  of  his  claim  out  of  the  second  fund,  when  converted  into  money  by  a 
judicial  sale.  Addams  v.  Hr/ernan,  529. 

JUSTICE  OF  THE  PEACE. 

If  a  justice  of  the  peace  enter  a  judgment  for  the  defendant  upon  an  award  of  arbitra- 
tors, the  plaintiff  has  a  right  to  an  appeal,  if  his  claim  exceed  twenty  dollars,  which  may 
be  measured  bv  his  declaration,  or  by  the  amount  stated  upon  the  docket  of  the  justice. 
McCloskey  v.  McConnell,  17. 

LAND. 

LIEN. 

If  the  direction  by  a  testator  in  his  will,  to  sell  his  real  estate  be  not  absolute  but  quali- 
fied, and  the  qualification  which  he  annexes,  prevents  a  sale  of  it  antil  the  course  of  descent 
is  changed  by  death,  it  will  descend  as  land  and  not  money.  Henry  v.  McCloskey,  145. 

LAND  AND  LAND-OFFICE. 

A  previous  survey  is  indispensable  to  the  granting  of  a  patent  for  land  by  the  common- 
wealth: a  p.ilcnt,  therefore,  which  embraces  land  not  included  in  the  survey, confers  no  title 
upon  the  patentee,  for  sucii  excess.  Kelly  v.  Graham,  116. 

LANDLORD  AND  TENANT. 
RENT. 

LAW  AND  FACT. 

WARRANTY. 
ISSUE. 

1.  An  acknowledgment  of  a  subsisting  debt,  to  take  a  case  out  of  the  operation  of  the  act 
of  limitations,  should  be  clear,  plain,  unambiguous  and  express;  arid  a  jury  should  not  be 
permitted  to  conjecture,  whether  words  of  acknowledgment  and  nfqnalificaiion  in  the  same 
discourse,  proceed*  d  from  different  nets  of  the  mind.     Allison  v.  James.  380. 

2.  Where  questions  of  law  are    proposed  lo  the  court  on  a  view  of  fiicts  different  from 
those  proved  on  the  trial,  or  on  some  point  not  applicable  to  the  case  trying,  it  is  the  duly 
of  the  court  to  place  the  matter  in  its  true  point  of  view  before  the  jury,  and  to  tell  them 
what  the  law  is  in  the  case  before  them.     Hughes  v.  Boyer,  556. 

LEASE. 
RENT. 

VOL.  IX. — 3  Z* 
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LEGACY". 

ORPHANS'  COURT. 

1.  The  maintenance  and  support  of  a  widow  charged  upon  and  payable  out  of  the  real 
estute  of  a  testator  devised  to  his  son,  cannot  be  enforced  by  an  action  of  ejectment  against 
his  son  or  his  aliene<;  the  remedy  is  peculiarly  within  the  jurisdiction  of  the  orphans' 
court.     Craven  v.  Bleakney,  19. 

2.  A  testator  having  devised  all  his  real  estate,  charged  with  the  payment  of  an  annuity 
to  his  widow  and  several  legacies  to  his  brothers  and  sisters:   Held,  that  upon  a  sale  of  the 
estate  by  the  sheriff,  and  a  deficiency  of  the  proceeds  to  pay  all  the  legacies  charged  upon 
it,  the  annuity  of  the  widow  shall  not  abate,  with  the  other  bequests.     Reed  v.  Reed,  263. 

3.  In  Pennsylvania,  every  bequest  to  the  wife  is  conditional  by  force  of  the  statute,  which 
declares  that  every  legacy  to  her  shall  be  in  lieu  of  dower  if  the  contrary  be  not  expressed: 
and  thus  standing  as  if  a  surrender  of  her  dower  had  been  expressly  prescribed   by  the 
testator,  she  is  not  a  volunteer,  but  a  purchaser.     Ibid. 

4.  A  legacy  shall  be  deemed  vested  or  contingent,  just  as  the  time  shall  appear  to  have 
been  annexed  to  the  gift  or  the  payment  of  it.     And  where  there  is  no  separate  and  ante- 
cedent gill,  which  is  independent  of  the  direction  and  time  for  payment,  the  legacy  is  con- 
tingent.    Moore  v.  Smith,  41(3. 

5.  A  testator,  having  given  specific  and  residuary  legacies  to  his  grand-children,  devised 
liis  real  estate  to  his  executors  to  be  sold  for  their  payment,  and  added:  •'  1  allow  that  the 
legacies  bequeathed  by  me  to  my  three  first  named  grand-children  shall  be  lent  out  by  the 
executors  of  this  will  as  soon  as  it  slrill  be  received  by  them,  so  that  it  shall  bring  interest 
until  my  said  ^rand-children  shall  severally  become  of  age,  when  they  are  to  receive  the 
amount:"  Held,  that  no  del  iy  of  the  executor,  in  making  sale  ot  the  real  estate  out  of  which 
the  legacies  were  to  be  paid,  would  defeat  the  right  of  the  specific  legatees  to  interest  on 
their  legacies  from  one  year  after  the  death  of  the  testator,  unless  such  delay  were  occa- 
sioned by  something  contained  in  the  will,  or  by  the  procurement  or  fault  of  the  legatees 
themselves.     Huston's  Appeal,  473. 

6.  An  action  for  a  legacy  being  a  substitute  for  a  bill  in  equity,  is  to  be  so  managed  as 
to  take  effect  without  hindrance  from  common-law  technicalities.     Hence,  an  action  brought 
in  the  name  of  executors,  lor  the  use  of  a  legatee  against  a  legatee,  to  recover  the  one-third 
of  a  legacy  which  hud  been  limited  over  upon  a  contingency  to  three  legatees,  will  not  be 
defeated  by  the  plea  of  a  'ormer  recovery  by  the  same  executors  f«jr  the  use  of  another  of 
the  three  legatees.     Seibert  v.  Butz,  490. 

7.  A  test.itor  bequeathed  legacies  to  his  three  daughters,  and  added,  "Should  one  of  my 
daughters  die  without  heirs  or  testament,  then  her  inheritance  shall  lapse  in  equal  shares 
to  my  yet  living  daughters,  or  to  the  heirs  of  their  body,  in  equal  shares,  yet  that  it  may 
not  be  misunderstood,  the  sister's  share  to  her  children:"     Held,  that  the  contingency  was 
not  too  remote  to  take  effect.     Ibid. 

LEVY. 

A  levy  and  sale  of  the  undivided  moiety  of  a  tract  of  land,  will  vest  that  amount  of  inter- 
est only  in  the  purchaser,  although  at  the  time  of  the  levy  and  sale,  the  defendant  in  the 
execution  was  the  owner  of  the  entire  estate.  McCormick  v.  Harvey,  482. 

LIEN. 

LIMITATION. 

1.  A  testator  thus  disposed  of  his  estate:  "  I  will  that  my  three  sons,  namely,  Jncob, 
Christian,  and  John,  with  all  my  land,  shall  hold  Tendue  amongst  themselves,  and  whoso- 
ever shall  give  the  m<*t  for  it  shall  have  it,  and  that  the  money  shall  be  divided  amongst 
my  three  sons  into  equal  shares."     In  pursuance  of  this  devise  one  of  the  sons  obt.ined  the 
land,  and  died  without  paying  all  the   purchase-money:     Hrlil,  that  thut  which  remained 
unpaid  w  >s  a  lien  u|ioii  the  land,  having  a  preference  over  other  debts  of  the  deceased  de- 
visee.    Zerliy  v.  Zertty,  234. 

2.  A  direction  to  the  sheriff,  by  a  plaintiff  in  an  execution,  "not  to  proceed  further  on  his 
writ,"  "  t>  put  no  more  costs  upon  it,"  is  a  rdinquishment  and  waiver  of  his  right  u.ider 
it,  such  as  will  postpone  him  to  a  subsequent  creditor  where  execution  was  levied  upuii  the 
game  personal  property.     KnuffelCs  Appeal,  334. 

3.  One  who  has  the  exclusive  custody  of  a  stock  of  goorls  of  another,  for  the  purpose  of 
carrying  on  the  business  of  a  retail  store,  and  during  its  continuance  becomes  personally 
liable,  and   pays  for  goods   purchased  to  replenish  the  slock.  do<  s  not  thereby  acquire  a 
lien  on  the  goods  to  secure  him  against  such  liabilities  and  advancements.     Gray  v.  Wil- 
ton, 512. 

4.  If     judgment  be  obtained  against  the  personal  representatives  of  a  deceased  debtor, 
within  seven  years  after  his  death,  the  lien  of  the  debt  is  thus  coiitiuued  upou  his  real  es- 
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LIEN. 

tale  for  twelve  years,  and  if  afterwards  prosecuted  with  due  diligence,  will  not  be  affected 
by  lapse  of  lime.     Sleele  v.  Henry,  523. 

5.  One  win)  has  u  lien  upon  two  funds,  and  suffers  one  uf  them  to  be  disposed  of  by  a 
judicial  bale,  and  the  proceeds  applied  to  junior  incurnbranc.es,  is  not  thereby  precluded 
from  having  the  amount  of  his  claim  out  of  the  second  fund,  when  converted  into  money 
by  a  judicial  sale.  Adams  v.  He/ernan,  529. 

LIMITATION. 

OUSTKR. 

1.  An  entry  upon  land  will  avoid  the  operation  of  the  statute  of  limitations;  but  it  must  be 
accompanied  by  an  explicit  declaration,  or  an  net  of  notorious  dominion  by  which  the  claim- 
ant challenges  the  right  of  the  occupant.     A  Item  us  v.  Campbell,  28. 

2.  If  one  enter  upon  land  lying  north  of  the  Ohio  and  west  of  the  Allegheny  rivers,  and 
make  an  improvement,  and  procure  the-  deputy  surveyor  to  make  a  survey  on  the  ground, 
without  a  warr.mt  or  other  authority,  such  survey  is  competent  evidence  of  the  extent  of 
the  cl.iim  of  the  settler,  and  if  he  continue  in  possession  for  twenty-one  years,  under  such 
claim,  the  act  of  limitation  will  protect  him  in  his  title,  to  the  extent  of  his  claim,  as  desig- 
nated by  his  survey,  which  is  to  be  regarded  as  made  under  color  of  authority  in  such  case. 
Laurence  v.  Hunter,  65. 

3.  If,  in  an  action  of  ejectment  for  a  tract  of  land,  the  title  to  which  was  in  either  the 
plaintiff  or  defendant,  it  appeared  that  the  plaintiff  had   paid  all  the  public  taxes  tor  thirty 
years,  and  the  defendant  had  refused  to  have  the  land  assessed  in  his  name  or  to  pay  the 
taxes,  it  is  not  error  if  the  court  instruct  the  jury  that  the  plaintiff  had  gained  a  complete 
title  by  the  statute  of  limitations.     Ktlsey  v.  Murray,  111. 

4.  An  acknowledgment  of  a  subsisting  debt,  to  lake  a  case  out  of  the  operation  of  the  act 
of  limitations,  should  be  clear,  plain,  unambiguous  and  express;  and  a  jury  should  not  be 
permitted  to  conjecture,  whether  words  of  acknowledgment  and  of  qualification  in  the  same 
discourse,  proceeded  from  different  acts  of  the  mind.     Allison  v.  James,  380. 

5.  Although  the  presumption  of  payment  of  a  specialty  does  not  arise  in  less  than  twenty 
years,  yet  circumstances  may  be  shown  to  have  occurred  which,  tiiken  in  connection  with 
the  titne  that  has  elapsed,  will  be  sufficient  to  justify  a  verdict  for  the  defendant.     Tilghman 
v.  Fisher,  441. 

6.  Such  a  presumption  should   be  considered  more  violent  in  the  case  where  executors 
have  Iain  by  without  having  demanded  the  amount  of  the  specialty,  or  done  any  thing  show- 
ing that  in  their  opinion  it  was  owing,     /bid. 

7.  If  a  testator  devise  his  real  estate  to  his  executors,  to  be  sold,  and  directs  the  proceeds 
to  be  applied  to  the  payment  of  his  debts,  he  thereby  creates  a  trust  for  the  benefit  of  liis 
creditors,  and  there  is  no  limitation  to  the  lien  of  such  debts  as  regards  his  real  estate  thus 
devised.     Steel  v.  Henry,  523. 

8.  If  a  judgment  be  obtained  against  the  personal  representatives  of  a  deceased  debtor, 
within  seven  years  after  his  death,  the  lien  of  the  debt  is  thus  continued  upon  his  real  estate 
for  twelve  years,  and  if  afterwards  prosecuted  with  due  diligence,  will  not  be  affected  by 
lapse  of  time.     Ibid. 

9.  The  occupation  of  town  lots  up  to  a  line  fence  between  them  for  more  than  twenty-one 
years  gives  to  each  party  an  incontestable  right,  and  this  whether  either  party  knew  of  the 
adverse  claim  of  the  other  or  not;  and  whether  cither  parly  has   more  or  less  ground  than 
was  in  the  lot  he  owns,  originally.     The  right  is  settled  after  a  possession  of  Iwenly-one 
years,  without  regard  to  where  the  original  line  once  was.     Brown  v.  McKr.nny,  565. 

MECHANICS'  LIEN. 

1.  A  tenant  for  years  of  a  lot  of  ground  who  procures  a  building  to  be  erected  thereupon, 
thereby  subjects  il  to  a  lien  in  favor  of  the   mechanics  and  material  men   for  their  work, 
labor,  and  materials  furnished:  and  a  proceeding  thereupon  to  judgment, execution,  and  sale 
of  the  property  will  divest  the  owner  of  the  fee-simple  of  his  estate,  and  vest  the  same  in 
the  purchaser  from  the  sheriff.     Huldsfiip  v.  Abercrombie,  52. 

2.  The  mechanic*'  lien  law  of  18U6  does  not  prescribe  the  kind  of  evidence  necessary  to 
prove  th  it  tne  debt  was  contracted;  the  purpose  for  which  materials  were  furnished  or  labor 
was  performed,  may  be  established  oy  pirol.     The  liook  of  original  entries  of  the  mechanic 
is  not  the  sole  test  of  the  building  lo  be  charged.     C/nircfi  v.  Davis,  304. 

3.  The  act  of  the  16th  of  June,  1836,  rcl.itinv  to  mechanics*  liens,  is  prospective  in  its 
operation,  and  claims  riled  previously  arc  not  iiffe<-ti.*d  by  its  provisions.     Th  •  uct  of  30th 
March,  1831,  extends  the  lien  beyond  five  years  from  the  time  of  filing  the  cla.m,  wherever 
a  tcire  facias  has  been  issued  within  that  lime.     Ibid. 
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MERGER. 

1.  A  deed  is  not  always  a  merger  of  the  articles  of  agreement  for  the  sale  of  lands;  in 
many  cases  it  is  to  be  considered  a  part  performance  only.     Selden  v.  Williams,  9. 

2.  loan  action  of  covenant  upon  an  agreement  fiir  the  purchase  and  sale  of  land,  in  which 
it  appeared  that  the  vendor  has  executed  and  delivered  a  deed  of  conveyance,  and  receipt 
for  the  purchase-money,  in  pursuance  of  his  covenant,  it  was  held,  that  he  is  not  thereby 
precluded  from  a  recovery,  upon  proof  that  the  vendee  had  not  complied  with  the  covenant 
on  his  part,  by  payment  of  the  consideration.     Byers  v.  Mullen,  266. 

3.  Lmd  charged  with  the  payment  of  an  annuity,  having  descended  to  the  hcirs-at-law, 
of  whom  the  annuitant  was  one,  is  not  thereby  wholly  discharged  fiom  the  payment  of  the 
annuity,  but  only  pro  tanto,  which  the  annuitant  took  as  heir-at-law.     Addams  v.  Heffernan, 
52.J. 

4.  Quaere,  if  the  annuitant  had  acquired  the  same  interest  by  purchase,  and  not  by  the  act 
of  the  law?     Ibid. 

MESNE  PROFITS. 

ABATEMENT. 

MINOR. 

TREASURER'S  SALE. 

MORTGAGE. 

WITNESS. 

NEGOTIABLE  NOTE. 
ENDORSER. 

NOTICE. 

1.  A  notice  of  protest  sent  through  the  medium  of  the  post  office  is  sufficient  to  charge 
the  endorser,  but  the  fact  of  putting  the  letter  into  the  post  office  must  be  positively  proved, 
and  without  such  proof  it  is  error  in  the  court  to  submit  it  to  the  jury.     Weakly  v.  Bell  fy 
Sterling.  273. 

2.  A  notice  of  protest  sent  hy  mail  and  directed  to  the  town,  which  is  the  seat  of  justice  of 
the  couiity  in  which  the  endorser  resides,  is  sufficient,  although  it  be  proved  that  there  was  a 
post  office  nearer  to,  and  within  a  short  distance  of  his  residence,  and  where  he  usually  got 
his  letters.     Ibid. 

NUISANCE. 

1.  In  an  action  for  a  nuisance  created  by  obstructing  a  stream  made  navigable  by  law,  if 
it  a;ipear  that  the  injury  to  the  plaintiff  arose  from  causes  which  might  have  been  foreseen, 
such  as  ordinary  periodical  fresh -Is  or  the  collection  of  ice,  he,  whose  superstructure  is  the 
immediate  cause  of  the  mischief,  shall  be  liable  to  damages.     But  if  the  injury  be  occa- 
sioned by  an  act  of  Providence,  which  could  not  have  been  anticipated,  the  defendant  would 
not  be  liable.     Bell  v.  M'Clintock,  1 19. 

2.  By  the  act  of  assembly  of  the  29th  of  September,  1791,  the  right  to  erect  dams  in  the 
Swatara  creek,  then  a  public  highway,  was  given  to  the  Schuylkill  and  Susquehanna  Navi- 
gation Company;  subsequent  rights  to  erect  dams  and  build  mills  on  the  same  stream  are 
subordinate  to  it;  and  the  owners  thereof  cannot  recover  damages  from  the  Union  Canal 
Company,  who  succeeded  to  the  rights  of  the  Schuylkill  and  Susqu<:hannu  Navigation  Com- 
pany, for  injury  done  to  their  mills  by  reason  of  the  erection  of  a  dam  in  the  said  stream. 
Union  Canal  Company  v.  Landis,  229. 

OFFICER. 
BOROUGH. 
COMMISSIONERS. 

1.  Assumpsit  cannot  be  maintained  by  a  contractor,  for  work  done  for  the  state  of  Penn- 
sylvania, agninft  the  snperintcndaiit:  he  is  a  public  officer,  aud  accountable  only  to  the  Com- 
monwealth.     West  v.  Jones,  27. 

2.  An  associate  Jud.>e  of  a  court  of  common  pleas  is  not  a  county  officer  within  the 
meaning  of  the  second  section  of  the  act  of  the  14lh  of  June  1836:  and  that  court  has  not 
jurisdiction  to  inquire  by  a  writ  of  quo  warranto  into  the  authority  by  which  he  holds  the 
office.    Lrib  v.  Commonwfilth,  200. 

3.  Si'mlilr,  that  public  "fleers  allowing  papers  or  records  to  be  taken  from  their  offices 
without  the  process  or  order  of  a  court,  are  responsible  with  their  sureties  ibr  the  loss  or 
mutilation  of  such  documents.     Devliiig  v.  Williamson,  311. 
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ORPHAN. 

UNSEATED  LANDS. 


ORPHANS'  COURT. 

EJECTMENT. 

1.  A  testator  derised  to  his  son  a  part  of  his  real  estate,  subject  to  the  payment  of  a  cer- 
tain sum,  and  directed  his  executors  to  sell  all  the  rest  of  his  reul  estute  and  divide  the  pro- 
ceeds amongst  his  children.    The  son  refused  to  accept  the  device  upon  the  terms  stipulated; 
but,  treating  that  part  of  the  estate  devised  to  him  as   a  lapsed  device,  he  petitioned  the 
orphans'  court  for  a  writ  of  partition  and  valuation,  which  was  regularly  proceeded  in;  he 
took  thii  same  at  the  valuation;  it  was  confirmed  to  him,  and  he  went  into  possession.     The 
executors,  treating  this  proceeding  as  illeg:.!,  proceeded  under  the  powers  contained  in  the 
will  and  sold  the  property  to  four  other  of  the  heirs,  who  brought  ejectment  for  it:  Held, 
that  the  proceeding  of  the  orphans'  court  was  void,  because  there  was  no  intestacy;  und  the 
proceeding  of  the  executors  was  void,  becau>e  they  had  no  power  under  the  will  to  sell  this 
property:  and  that  the  proper  remedy  was  a  proceeding  in  the  orphans'  court,  under  the 
act  of  the  24th  of  February  1834,  to  compel  the  payment  of  the  legacies  charged  upon  the 
land  as  devised,  and  thus  sell  it  for  the  benefit  of  the  legatees.     Downer  v.  Downer,  60. 

2.  The  orphuns'  court  have  not  jurisdiction  of  a  petition  for  the  appointment  of  a  guar- 
dian for  a  minor,  while  there  is  a  testamentary  guardian  who  hud  neither  resigned  nor  been 
removed:  an  appointment  under  such  circumstances  is  a  nullity.    Robinson  v.  Zfllinger,  169. 

3.  The  orphans'  court  may  direct  an  issue  to  the  common  pleas  for  the  trial  of  facts  con- 
tested in  a  proceeding  regularly  before  them,  but  they  cannot  send  a  case  for  their  opinion 
on  a  point  of  law;  nor  ought  the  latter  court  to  entertain  any  issue  improvidently  directed  to 
them.     Hi  id. 

4.  When  and  how  the  fitness  of  such  an  issue  will  be  recognized  in  this  court,  stated. 
Ibid. 

OUSTER. 

As  between  tenants  in  common,  a  legal  presumption  of  ouster  arises  in  favor  of  one  who 
has  been  in  the  peacenhle  and  exrlusive  perception  of  the  profits  of  the  land  for  more  than 
twenty-one  years.  Mehqffy  v.  Dobbs,  363. 

PAPERS. 

OFFICER. 

PAROL  CONTRACT. 

FRAUDS  AND  PERJURIES. 

Nothing  amounts  to  a  part  performance  of  a  parol  contract,  entitling  a  party  to  specific 
relief,  which  does  not  put  him  into  such  a  position  that  it  would  be  a  fraud  upon  him  unless 
the  agreement  be  performed.  Hence  payment  of  part  or  the  whole  of  the  purchase-money, 
on  a  parol  sale  of  land,  as  it  admits  of  direct  compensation,  does  not  take  a  case  out  of  the 
statute  of  frauds.  McKee  v.  Phillips,  85, 

PARTIES. 

ACTION. 

When  a  feigned  issue  is  directed  to  try  facts,  no  exception  can  be  taken  by  either  party 
in  interest  in  regard  of  the  parties  to,  or  form  of,  the  issue  ordered  by  the  court.  Addains 
v.  Heffrrnan,  530. 

PARTITION. 

1.  A  decree  of  the  orphans'  court  in  a  proceeding  in  partition,  that  he  to  whom  the  real 
estate  was  confirmed,  should  secure  to  be  p;iid  to  a  husband  in  right  of  his  wife,  her  share 
of  the  valuation-money,  followed  by  a  recognizance  to  the  commonwealth,  conditional  for 
the  payment  of  the  shares  of  the  heirs  generally,  does  not  so  vest  the  right  in  the  husband 
as  to  defeat  the  recovery  of  it  by  the  wife  after  a  divorce.     Hake  v.  Fink,  336. 

2.  A  proceeding  in  partition  in  the  orphans'  court  under  the  intestate  laws,  by  which 
real  estate  is  confirmed  to  one  of  the  heirs  nt  a  valuation,  is  not  conclusive  of  a  question  of 
title  to  the  land  confirmed  to  the  heir,  as  between  him   and  another  heir,  who  claimed  ad- 
versely and  disavowed  the  proceedings.     Hurlan  v.  More,  362. 

3.  It  is  erroneous  to  join  in  an  action  of  partition  one  who  has  not  a  freehold  in  the  land 
which  is  the  subject  of  the  action.     Mark  v.  Mark,  410. 

PARTNERSHIP. 

1.  In  an  action  against  three  partners,  only  one  of  whom  pleaded  to  issue,  on  the  trial  of 
that  issue,  it  is  not  competent  for  the  plaintiff  to  give  evidence  of  the  declarations  of  the 
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PARTNERSHIP. 

other  p.irtners  to  establish  the  fact  of  partnership.  But  if  the  defendant  first  gives  in  evidence 
their  declarations  to  disprove  a  partnership,  then  the  plaintiff*  may  also  give  the  same  kind 
of  evidence  to  produce  a  different  result.  Nelson  v  Lloyd,  22. 

2    In  assumpsit  against  three  partners,  all  of  who  n  were  served  with  process,  a  trial, 

verdict  and  judgment  against  one  of  them,  without  first  taking  an  interlocutory  judgment 

•    against  the  other  two,  is  erroneous.     And  after  the  judgment  has  been  reversed,  tlie  error 

cannot  be  cured  by  the  other  two  defendants  corning  in  and  confessing  judgment  in  the 

original  action,  without  the  consent  of  their  co-defendant     Ibid. 

PATENT. 

LAND  AND  LAND  OFFICE. 

PAYMENT. 

1.  B  having  purchased  of  A  at  different  times,  several  bills  of  goods  at  six  months  credit, 
gave  a  note  at  twelve  months,  with  C  as  collateral  security  for  payment;  subsequently 
several  other  purchases  were  made  upon  the  same  terms,  during  the  twelve  months,  and 
subsequently,  B  made  payments  on  account,  which  were  credited  generally  in  the  books  of 
A  without  any  special  appropriation:  Held,  that  such  payments  must  be   appropriated  to 
the  piyment  of  the  goods  first  due,  and  consequently  in  relief  of  C  the  surety  in  the  note 
of  B.     Berghaus  v.  Alter,  386. 

2.  In  an  action  upon  a  bond,  to  which  a  presumption  of  payment  arises,  it  is  not  competent 
for  the  plaintiff  to  give  in  evidence  an  account  between  himself  and  the  defendant,  made 
by  himself  at  or  about  the  time  the  bond  was  given,  showing  its  consideration.     Tilghman 
v.  Fisher,  441. 

3.  In  such  action  it  is  competent  for  the  defendant  to  give  in  evidence  the  will  of  the 
plaintiffs  testator,  the  inventory  of  his  estate,  and  the  account  of  the  executors,  in  order  to 
show  lh.it  no  account  was  taken  of  the  bond,  in  order  to  strengthen  the  presumption  of  pay- 
ment from  lapse  of  time.     I  did. 

4.  A  purchaser  at  sheriff's  sale,  being  under  the  impression,  that  he  was  liable  to  pay  a  bond 
secured  by  mortgage  on  the  property  purchased,  paid  the  same,  and  afterwards  discovered 
that  he  was  not  bound  to  pay  it:  Held,  That  he  could  not  recover  the  money  back,  the 
holder  of  the  bond  having  conscientiously  received  the  same.     Espy  v.  Allesin,  462. 

PLEADING. 

TRESPASS. 

LEGACY. 

I.  There  is  no  exception  to  the  rule,  that  in  actions  real,  personal  or  mixed,  a  defence 
which  arises  during  the  pendency  of  the  suit  may  be  pleaded  after  the  last  continuance  in 
bar  of  the  plaintiffs  right.  Brownfield  v.  Braddee.,  149. 

2  Qucere. — Whether  the  court  below  could,  after  the  time  for  an  appeal  has  elapsed,  and 
execution  has  beeu  issued,  set  aside  an  award  on  the  allegation  of  a  defect  in  the  pleadings? 
Orlady  v.  MNamara,  192. 

3.  In  an  action  of  debt  upon  a  recognizance  in  the  orphans'  court,  to  a  husbmd  and  wife, 
in  right  of  the  wife,  instituted  by  the  wife  alone  after  a  divorce,  the  record  of  that  divorce, 
if  set  out  in  the  plaintiffs  declaration,  may  be  given  in  evidence:  and  however  erroneous, 
could  not  be  reversed  in  a  collateral  proceeding.  Hakev.  Fink,  336. 

4  In  such  an  action,  it  is  not  necessary  to  set  out  the  divorce:  it  may  be  shown  in  evi- 
dence, when  material,  without  being  pleaded.  Ibid. 

5.  Nothing  is  indispensable  to  a  statement  which  is  not  made  so  by  the  statute  which 
has  substituted  it  for  a  declaration;  the  cause  of  action  must  be  set  forth  intelligibly,  so  as 
to  exhibit  an  available  cause  of  action,  but  performance  of  conditions  precedent  and  every 
thing  beyond  the  defendant's  engagement  to  pny,  may  be  omitted.     Snevely  v.  JonfS,  433. 

6.  Where,  in  an  iction  of  debt,  there  are  two  issues,  one  upon  the  plea  of  non  est  factnm, 
and  the  other  upon  a  plea  of  payment  with  leave,  &c.,  a  general  finding  for  the  defendant 
finally  disposes  of  both,  and  the  subject  matter  of  a  set-off  or  defalcation  given  in  evidence 
tinder  the  pica  of  payment,  cannot  be  reasserted  in  another  action  between  the  same  par- 
tics.     Good  v.  Good,  567. 

POSSESSION. 

TROVKR. 

The  occupation  of  town  lots  up  to  a  line-fence  between  them,  for  more  than  twenty-one 
years,  gives  to  each  party  an  incontestable  right,  and  this  whether  either  party  knew  of  the 
adverse  cl.iim  of  the  other  or  not;  and  whether  cither  party  has  more  or  loss  ground  than 
was  in  the  lot  he  owns,  originally.  The  right  is  settled  after  a  possession  of  twenty-one 
years,  without  regard  to  where  the  original  line  once  was.  Brown  v.  M'Kinney,  565. 
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POWER. 

1.  A  power  to  take  care  of  land,  carries  with  it  a  power  to  pay  the  taxes  assessed  upon 
it,  or  to  redeem  it  if  sold  by  the  treusurer  as  unseated,  for  the  payment  of  the  taxes;  and 
in  such  case,  the  death  of  the  owner  is  not  such  a  revocation  of  the  power,  as  will  make 
void  a  redemption  of  the  land  by  such  agent,  after  a  sale  of  it,  as  unseated.     J'atirrsun  v. 
Brindle,  98. 

2.  A  (erne  covert  is  deemed,  in   respect  to  her  separate  estate,  a  ft  me  sole  only  lo  the 
extent  of  the  power  clearly  given  by  the  instrument  by  which  the  estate  is  settled,  and  has 
no  right  of  disposition  beyond  it.     Wallace  v.  Coslin,  137. 

3.  A   power  of  a  private  nature  must   be  executed  by  all  to  whom  it  is  given: — but  a 
power  of  a  public  nature  may  be  executed  by  a  majority.     The  criterion  seems  to  be,  not 
so  much  the  character  of  the  power  or  of  the  act  to  be  done  by  virtue  of  it,  as  the  character 
of  the  agent  appointed  for  the  performance  of  it.     Hall  v.  Canal  Commissioners,  466. 

4.  An  authority  committed  to  several  as  individuals,  is  presumed  to  have  been  given  to 
them   for  their  personal  qualifications,  and  with  a  view  to  an  execution  of  it  by  them  all. 
Ibid. 

5.  A  vacancy  in  the  board  of  canal  commissioners  by  the  death  or  resignation  of  one 
of  its  members  would  not  cause  a  suspension  of  its  functions  to  the  detriment  of  the  pub- 
lic; and  a  majority  of  them  would  constitute  a  quorum  for  the  transaction  of  public  busi- 
ness.    Ibid. 

POWER  OF  ATTORNEY. 

Testimony  merely  irrelevant  or  immaterial,  properly  rejected.  Circumstances  that  will  aid 
or  control  an  illegal  or  insufficient  execution  of  a  power  of  attorney.  Bank  v.  Strohecker,  237. 

PRACTICE. 

PARTNERSHIP. 

BOND. 

SCIRE  FACIAS. 

1.  When  a  witness  is  called  to  state  a  particular  fact,  it  is  improper  to  lead  him  to  a  full 
statement  of  the  defendant's  case  which  is  not  yet  opened  to  the  court  and  jury;  but  it  is 
not  error  to  permit  him  to  answer  on  his  cross  examination   a  single  question  closely  con- 
nected with  what  he  has  proved,  even  if  the  answer  operate  in  favor  of  the  party  putting 
the  question.     Bank  v.  Slrohecker,  237. 

2.  Whether  testimony  shall   be  given  to  the  jury  after  the  evidence  had  been  closed  on 
both  sides,  is  within  the  discretion  of  the  court  below;  and  the  decision  in  regard  to  it,  is 
not  a  subject  of  error.     Hake  v.  Fink,  336. 

3.  Where  there  is  no  proof  before  the  jury  to  raise  the  question  propounded  to  the  court, 
an  error  in  the  answer  to  it  would  be  immaterial.     Ibid, 

4.  A  judge  is  not  bound  to  notice  a  defect  of  evidence  on  the  trial,  which  is  not  pointed 
out  to  him.     Points  of  defence  on  the  evidence,  relied  on  as  available,  ought  to  be  explicitly 
made  and  submitted  to  the  judge  with  a  prayer  for  direction  to  the  jury.  Snevely  v.  Jones, 
343. 

5.  In  an  action  of  debt  brought  to  recover  a  sum  due  for  rent,  on  a  lease  under  seal,  the 
plaintiff  cannot  file  a  statement  agreeably  to  the  act  of  the  21st  of  March  1806,  sect.  5;  and 
the  proper  mode  of  taking  advantage  of  such  irregularity,  is  by  objecting  to  the  evidence 
of  the  lease  when  offered.     Lomis  v.  Ruettrr,5\ti. 

6.  In  the  practice  of  this  state,  an  omission  to  give  evidence  of  a  set-off  would  be  con- 
sidercd  as  a  retractiou  of  the  notice;  but  where  the  defend  nt  follows  up  his  notice  with 
evidence  at  the  trial,  he  is  concluded  by  the  verdict.     Good  v.  Good,  567. 

PROMISE. 

An  engagement  to  pay  an  incorporated  railroad  company  a  certain  sum  to  induce  the 
location  of  their  route  at  a  particular  place,  is  valid  and  binding,  and  may  be  enforced 
by  action.  Cumberland  Valley  Railroad  Company  v.  Baab,  458. 

PROTKST. 

NOTICE. 

PURCHASE  MONEY. 
LIEN. 

PURCH  *SER. 
FRAUD. 

RAILROAD. 
PROMISE. 
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RECITAL. 

1.  Recitala  of  fact  in  conveyance  are  not  to  be  taken  as  a  conclusive  assertion  by  the 
grantor;  on  the  contrary,  being  generally  the  work  of  a  scrivener,  they  are  entitled  to 
but  little  respect  by  a  jury.     Mehajfy  v.  Dobbs,  363. 

2.  In  an  action  by  a  vendor  agiiirist  a  vendee,  to  recover  the  consideration  of  the  pur- 
chase of  land,  in  which  the  defendant  sets  up  a  defective  title  and  loss  of  part  of  the 
land  as  a  defence,  a  false  recital  in  the  deed  is  not  evidence    of  actual  fraud,  without 
which  the  stipulated  price  is  the  standard  value  of  the  compensation.     Goodv.  Good,  567. 

RECOGNIZANCE. 

PARTITION. 

1.  A  recognizance  conditioned  for  the  appearance  of  a  defendant  charged  with  a  cri- 
minal offence,  ma)  be  remitted  by  the  governor,  after  forfeiture  and  a  judgment  upon  it, 
for  the  use  of  the  county.     Commonwealth  v.  Denniston,  143. 

2.  When  land  is  taken  at  the  valuation  by  the  eldest  son,  under  the  intestate  laws,  and 
he  enters   into  a  general  recognizance  for  the  payment  of  the  shares  of  the  respective 
heirs,  oue  of  whom  is  a  /"me  covert,  a  bond  given  to  her  husband  at  the  same  timo  for  the 
amount  of  her  share,  is  not  such  a  reduction  into  possession  by  the  husband  as  to  di- 
vest the  right  of  the  wife  surviving  her  husband;  and  she,  upon  a  judicial  sale  of  the  land 
bound  by  the  recognizance,  is  entitled  to  receive  the  amount  secured  by  the  recognizance. 
Addums  v.  Hejfernan,  529. 

REGISTRY. 

The  registry  of  a  mortgage,  by  which  the  creditors  are  to  be  affected,  whatever  be  the 
form  of  the  transaction  betwixt  the  parties,  must  exhibit  it  as  a  whole,  connected  and  per- 
fect in  its  parts.  Hence,  an  agreement  between  the  vendor  and  vendee,  executed  on  the 
same  day  with  a  deed  of  conveyance  in  fee,  and  recorded  at  the  same  time,  that  the  pur- 
chase-money shall  continue  to  be  a  lien  on  the  land,  will  not  constitute  such  a  mortgage  as 
to  give  a  preference  to  the  vendor,  in  regard  to  lien,  over  subsequent  judgment  creditors  of 
the  vendee;  and  this  without  reference  to  the  act  of  1830,  in  relation  to  the  lien  of  mort- 
gages. MJ La  nation  v.  Rceside,  508. 

REPAIRS. 

A  covenant  by  a  lessor,  that  he  will  pay  all  repairs  exceeding  a  certain  sum,  can  not  be 
so  construed  as  to  oblige  him  to  make  the  repairs.  Lomis  v.  Kuetter,  516. 

RENT. 

STATEMENT. 

1.  The  purchaser  of  a  lease  who  has  gone  into  possession  of  the  premises,  may  tender  to 
the  lessor  to  the  amount  of  rent  due,  and  thus  relieve  himself  and  the  lessee  from  liability 
to  distress;  he  is  not  a  stranger  to  the  lessor,  but  the  lessee  in  action  of  replevn,  on  the 
issue  of  rent  or  no  rent  in  arrear,  may  avail  himself  of  such  tender  by  his  assignee  of  the 
term.     Lyon  v.  Houk,  1 93. 

2.  A  ground  rent  reserved  upon  a  conveyance  in  fee  is  in  Pennsylvania  a  rent  service,  to 
which  the  right  of  distress  is  incident  of  common  right;  but  the  payment  of  it  cannot  be 
enforced  by  an  action  of  ejectment.     Kenegr.  v.  Elliott,  258. 

3.  A  purchaser  of  real  estate  at  sheriff's  sale  in  the  middle  of  a  year,  is  not  entitled  to 
the  rent  payable  by  the  tenant,  if  by  the  terms  of  the  lease  the  same  was  payable  in  advance 
at  the  beginning  of  the  year.     Bank  v.  Eye,  436. 

4.  A  purchaser  at  shnrifTs  sale,  m  iy  either  affirm  or  disaffirm  an  existing  lease  of  the 
premises;  by  affirming  it  he  may  claim  the  rent  payable  under  it,  but  if  he  choose  to  dis- 
affirm it,  which  he  does  by  giving  the  tenant  notice  to  quit  possession,  he  cannot  claim  any 
thing  under  the  terms  of  the  lease.     Ibid. 

RETRAXIT. 

SET-OFF. 

ROAD. 

A  public  road,  upon  lots  of  ground  which  the  owner  had  covenanted  to  sell  and  convey, 
is  not  such  an  incumbrance  as  will  entitle  the  vendee  to  def.iulk  from  the  amount  of  the 
purchase-money,  in  an  action  of  covenant  upon  the  agreement  of  sale.  Patterson  v. 
Arthur.  152. 

SATISFACTION. 

EXTINGUISHMENT. 

SCHUYLKILL  AND  SUSQUEHANNA  NAVIGATION  COMPANY. 
UNION  CANAL. 
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SCIRE  FACIAS. 

FOREIGN  ATTACHMENT. 

Upon  the  trial  of  an  issue  in  a  scire  facias  quare  executionem  won,  it  is  error  to  reject  the 
evidence  of  the  declaration  in  the  original  action,  because  filed  after  the  judgment  was 
rendered.  And  when  such  scire  facias  is  sued  out  to  recover  the  distributive  share  of  one 
of  the  heirs  of  an  intestate,  for  the  ase  of  another  person  to  whom  a  bond,  given  as  a  col- 
lateral  security  for  its  payment,  had  been  assigned,  it  is  error  to  reject  the  evidence  of  the 
bond  and  its  assignment.  Commonwealth  v.  Schaejfer,  249. 

SET-OFF. 

1.  The  plea  of  set-off  cannot  be  supported  by  a  defendant,  upon  a  claim  against  the  plain- 
tiff, acquired  after  the  institution  of  the  suit.     Stewart  v.  Insurance  Co.,  126. 

2.  Parties  having  mutual  demands  against  each  other  may,  by  their  agreement,  cxtin 
guish  them  by  a  set-off:  but  the  statute  of  defalcation  does  not,  by  any  operation,  per  se, 
apply  the  demand  of  one  party,  in  such  cases,  against  that  of  the  other,  so  as  to  produce 
either  a  payment,  satisfaction,  or  extinguishment  of  them.     Hinckley  v.  Walters,  179. 

3.  Where,  in  an  action  of  debt,  there  are  two  issues,  one  upon  the  plea  ofnon  est  factum, 
and  the  other  upon  a  plea  of  payment  with  leave,  &c.,  a  general  finding  for  the  defendant 
finally  disposes  of  both,  and  the  subject  matter  of  a  set-off  or  defalcation  given  in  evidence 
under  the  plea  of  payment,  cannot  be  re-asserted  in  another  action  between  the  same  par- 
ties.    Good  v.  Good,  567. 

4.  In  the  practice  of  this  state,  an  omission  to  give  evidence  of  a  set-off  would  be  consi- 
dered as  a  retraction  of  the  notice;  but  where  the  defendant  follows  up  his  notice  with  evi- 
dence at  the  trial,  he  is  concluded  by  the  verdict.     Ibid. 

5.  The  residue  of  a  set-off  not  exhausted  in  extinguishing  the  opposite  demand  is  reco- 
verable, and  must  be  disposed  of  by  the  same  jury.     Being  virtually  a  cross  action  for  an 
entire  demand,  it  must  be  prosecuted  for  the  whole,  if  at  all;  and  where  there  is  nothing  to 
show  that  it  was  withdrawn,  and  the  verdict  is  for  the  defendant,  generally,  it  is  to  be  pre- 
sumed that  the  jury  held  the  plaintiff's  claim  to  be  satisfied  by  the  set-off,  and  no  more. 
Ibid. 

6.  A  set-off,  as  a  ground  of  demand,  is  legal,  and  independent  of  the  plaintiff's  cause  of 
action:  a  plea  of  failure  of  consideration  is  equitable,  inherent  in  all  the  securities  founded 
on  the  same  consideration,  and  applicable  to  successive  actions  on  any  of  them,  till  the  de- 
fendant is  compensated  by  defalcation  to  the  extent  of  his  loss.     Ibid. 

SHERIFF'S  SALE. 

1.  In  a  proceeding,  commenced  before  two  justices  of  the  peace,  to  obtain  possession  of 
land  purchased  at  sheriff's  sale,  and  brought  into  the  court  of  common  pleas  by  the  affidavit 
of  the  defendant,  it  is  competent  for  him  to  give  in  evidence  on  the  trial,  a  title  to  the  land 
derived  from  a  sheriff's  sale  of  the  land  to  him  as  the  property  of  the  plaintiff  after  the 
commencement  of  the  proceedings  before  the  justices  and  while  the  cause  is  pending  in 
court,  and  thus  defeat  the  plaintiff's  recovery.    Brownfield  v.  Braddee,  149. 

2.  Upon  the  trial  of  an  issue  involving  the  validity  of  a  sheriff's  sale,  it  is  competent  to 
give  in  evidence  all  the  purchaser  said  or  did,  which  was  calculated  to  prevent  persona 
from  bidding.     Hoffman  v.  Strohecker,  183. 

3.  A  purchaser  of  real  estate  at  sheriff's  sale  in  the  middle  of  a  year,  is  not  entitled  to 
the  rent  payable  by  the  tenant,  if  by  the  terms  of  the  lease  the  same  was  payable  in  ad- 
vance at  the  beginning  of  the  year.     Bank  v.  Ege,  436. 

4.  A  purchaser  at  sheriff's  sale  may  cither  affirm  or  disaffirm  an  existing  lease  of  the 
premises;  by  affirming  it  he  may  claim  the  rent  payable  under  it,  but  if  he  choose  to  dis- 
affirm it,  which  he  does  by  giving  the  tenant  notice  to  quit  possession,  he  cannot  claim  any 
thing  under  the  terms  of  the  lease.     Ibid. 

5.  A  levy  and  sale  of  the  undivided  rnoiety  of  a  tract  of  land,  will  vest  that  amount  ot 
interest  only  in  the  purchaser,  although  at  the  time  of  the  levy  and  sale,  the  defendant  in 
the  execution  was  the  owner  of  the  entire  estate.     M'Cormick  v.  Harvey,  482. 

STATEMENT. 

1.  Nothing  is  indispensable  to  a  statement  which  is  not  made  so  by  the  statute  which 
has  substituted  it  for  a  declaration;  the  cause  of  action  must  be  set  forth  intelligibly,  so  as 
to  exhibit  an  available  cause  of  action,  but  performance  of  conditions  precedent  and  every 
tbing  beyond  the  defendant's  engagement  to  pay  may  be  omitted.    Snevely  v.  Jones,  433. 

2.  In  an  action  of  debt  brought  to  recover  a  sum  due  for  rent,  on  a  lease  under  seal,  the 
plaintiff  cannot  file  a  statement  agreeably  to  the  act  of  the  21st  of  March  1806,  section  5; 
and  the  proper  mode  of  taking  advantage  of  such  irregularity  is  by  objecting  to  the  evidence 
of  the  lease  when  offered.     Lomis  v.  Ruetter,  516, 

VOL.  IX. —  3  A 
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SUBSTITUTION. 

Ont  of  three  joint  sureties,  who  paid  the  debt  to  their  common  creditor,  may  be  subro- 
gited  to  th«  rights  of  that  creditor  in  the  judgment  paid  by  him,  to  enable  him  to  recover 
contribution  from  the  other  two.  Croft  v.  Moore,  451. 

SURETIES. 

SUBSTITUTION. 

SURVEY. 

LIMITATION. 

A  previous  survey  is  indispensable  to  the  granting  of  a  patent  for  land  by  the  common- 
wealth:  a  patent,  therefore,  which  embraces  land  not  included  in  the  survey,  confers  no  title 
upon  the  patentee,  for  such  excess.  Kelly  v.  Graham,  116. 

TAXES. 

ACTION. 

Road  taxes  upon  unseated  lands  assessed  and  payable  by  the  county  to  a  township,  be- 
fore the  division  of  it,  in  pursuance  of  the  sixth  section  of  the  act  of  the  13th  of  March 
1815,  shall  be  paid  to  the  same  township  after  the  division,  although  the  lands  lay  within 
the  new  township,  and  the  taxes  were  collected  after  its  erection.  Burnet  Township  v. 
Jefferson  County,  166. 

TENANTS  IN  COMMON. 

As  between  tenants  in  common,  a  legal  presumption  of  ouster  arises  in  favour  of  one 
who  has  been  in  the  peaceable  and  exclusive  perception  of  the  profits  of  the  land  for  more 
than  twenty-one  years.  Mehaffy  v.  Dobbs,  363. 

TENDER. 

1.  The  purchaser  of  a  lease  who  has  gone  into  possession  of  the  premises,  may  tender  to 
the  lessor  the  amount  of  rent  due,  and  thus  relieve  himself  and  the  lessee  from  liability  to 
distress;  he  is  not  a  stranger  to  the  lessor,  but  the  lessee  in  an  action  of  replevin,  on  the 
issue  of  rent  or  no  rent  in  arrear,  may  avail  himself  of  such  tender  by  his  assignee  of  the 
term.     Lyon  v.  Honk,  193. 

2.  In  an  action  of  ejectment  founded  upon  a  legal  title,  where  the  defendant  rests  his 
defence  upon  an  agreement  of  purchase,  it  is  not  essential  to  the  plaintiff's  right  to  recover 
that  he  should  have  tendered  a  deed  to  the  defendant  before  suit  brought.     Devling  v.  Wil- 
liamson, 311. 

3.  The  conflicting  cases  of  Southerland  v.  Purry,2  Penn.  Rep.  145,'and  Brown  v.  Metz, 
&  Watts  164,  as  to  this  point,  overruled,  and  the  case  of  Smith  e.  Webster,  2  Watts  478, 

eviewed  and  affirmed.     Ibid. 

TIME. 

CONTRACT. 

TITLE. 

EVIDENCE,  4. 

LAND  AND  LAND  OFFICE. 

TRESPASS. 

TROVER, 

SHERIFF'S  SALE. 

VENDOR  AND  VENDEE. 

1.  A  trust  created  to  support  a  legal  estate  does  not  fail  upon  the  death  of  the  trustees, 
but  survives  to  the  heir  at  law  of  the  surviving  trustee;  nor  do  the  acts  of  the  14th  of  April 
1828,  and  the  14th  of  June  1836,  authorise  the  court  of  common  pleas  to  appoint  trustees 
in  any  such  case,  where  the  trust  estate  has  descended  to  the  heir  at  law.     Carlisle  and 
Mean's  Appeal,  331. 

2.  When  the  original  trustees  are  made  the  mere  depositaries  of  the  legal  title  in  fee, 
without  the  requirement  of  any  positive  duty  to  be  performed  by  them,  the  court  cannot 
appoint  a  trustee  under  those  acts  as  long  as  any  one  of  the  trustees  or  heirs  of  the  survivor 
are  in  being.    Ibid. 

3.  An  actual  possession,  or  a  constructive  possession  which  results  from  a  purchase  at 
treasurer's  sale  and  a  subsequent  payment  of  the  taxes,  is  such  a  title  as  will  enable  a  plain- 
tiff to  recover  in  ejectment  against  one  who  has  entered  upon  the  land  without  right. 
Foster  v.  McDivit,  341. 

4.  In  an  ejectment  against  one  who  entered  upon  the  land  by  fraud  or  force,  it  is  only 
necessary  to  enable  the  plaintiff  to  recover  that  he  shows  the  title  to  be  out  of  the  common- 
wealth, and  that  he  had  the  actual  possession;  but  the  manner  or  means  by  which  the  de- 
fendant obtained  the  possession  will  not  preclude  him  from  a  defence  founded  upon  a  good 
title.    Rid. 
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TOWNSHIP. 

1.  Road  taxes  upon  unseated  lands  assessed  and  payable  by  the  county  to  a  township, 
before  the  division  of  it,  in  pursuance  of  the  sixth  section  of  the  act  of  the  13th  of  March 
1815,  shall  be  paid  to  the  same  township  after  the  division,  although  the  lands  lay  within 
the  new  township,  and  the  taxes  were  collected  after  its  erection.     Burnet  Tonwship  v. 
Jefferson  County,  166. 

2.  Every  intendrnent  is  to  be  made  in  favor  of  the  proceedings  of  the  court:  hence,  a  re- 
port of  viewers  appointed  to  inquire  into  the  propriety  of  dividing  a  township,  signed  but 
by  two  and  confirmed  by  the  court,  will  not  be  reversed;  this  court  will  presume  that  all 
attended  and  but  two  acquiesced  in  the  report.     Case  of  Windsor  Township,  248. 

TREASURER'S  SALE. 

1.  The  right  to  redeem  land,  sold  as  unseated,  for  the  payment  of  taxes,  should  not  be 
narrowed  down  by  a  strict  construction.     Patterson  v.  Brindle,  99. 

2.  The  severance  of  part  of  a  tract  of  land  from  the  whole  tract,  on  which  the  owner  or 
his  tenant  resides,  will  not  subject  such  part  to  a  separate  assessment  and  sale  for  taxes,  by 
the  treasurer,  as  unseated  land.    The  owner  and  occupier  of  land  cannot  exempt  himself 
from  personal  liability  for  the  payment  of  taxes  for  the  whole  of  his  land,  by  dividing  off 
and  abandoning  a  part  as  worthless:  it  is  the  duty  of  the  assessor  in  such  case  to  assess  the 
whole  as  one  tract.     Patterson  v.  Blackmore,  104. 

3.  Although  land  may  once  have  been  seated  and  occupied,  yet  if  it  afterwards  be  aban- 
doned, the  fields  suffered  to  grow  up,  and  the  fences  to  rot  down,  it  may  be  assessed,  taxed, 
and  sold  as  unseated  land  by  the  county  treasurer.     Gibson  v.  Robbing,  156. 

4.  If  the  treasurer,  upon  a  sale  of  unseated  land  for  taxes,  charge  too  much  costs,  and 
thus  appropriate  the  whole  amount  of  the  purchase-money  to  the  taxes  and  costs,  whereas, 
upon  a  correct  calculation,  there  would  have  been  a  surplus  for  which  it  would  have  been 
necessary  for  the  purchaser  to  give  a  surplus  bond;  his  not  having  done  so,  uuder  the  cir- 
cumstances, will  not  defeat  his  title.     Ibid. 

5.  A  purchaser  of  unseated  land  at  a  sale  for  taxes  by  the  treasurer  can  be  required  to 
pay  nothing  beyond  the  amount  of  his  bid;  all  costs  and  charges  must  be  paid  out  of  the 
purchase-money.     Ritz  v.  Bowers,  297. 

6.  The  provision  in  the  fourth  section  of  the  act  of  1815,  "  directing  the  mode  of  selling 
unseated  land  for  taxes,"  in  favour  of  orphans,  allowing  them  two  years  to  redeem  unseated 
lands  sold,  after  their  disability  is  removed,  is  not  applicable  to  those  who  are  minors  only. 
Downing  v.  Shoenberger,  298. 

7.  A  sale  of  several  tracts  of  unseated  land  by  the  county  treasurer,  for  the  payment  of 
taxes,  as  one  tract,  and  for  a  gross  sum,  will  confer  no  title  upon  the  purchaser;  each  tract 
must  be  sold  separately.     Morton  v.  Harris,  319. 

8.  If  the  public  sale  by  the  treasurer  of  a  tract  of  unseated  land,  be  to  one  person,  and 
the  deed  made  to  another,  who  gives  his  bond  for  the  surplus  purchase-money,  a  third  per- 
son cannot  take  advantage  of  such  irregularity.     Ibid. 

TRESPASS. 

1.  An  action  of  trover  and  conversion  will  lie  by  the  owner  of  the  legal  title  to  land,  to  re- 
cover the  value  of  wood  cut  upon  it  by  a  trespasser:  and  he  who  purchased  the  land  at  a 
sheriff's  sale  as  the  property  of  one  who  had  trespassed  upon  it  by  cutting  timber,  and  in 
pursuance  of  his  purchase  continued  to  cut  timber  from  it  also,  at  the  same  time  owning 
and  occupying  adjoining  lands,  included  in  the  same  deed  from  the  sheriff,  has  not  such  a 
colourable  title  or  possession  as  will  protect  him  from  this  form  of  action.    Wright  v. 
Guier,  172. 

2.  Constructive  possession  of  unoccupied  land  is  sufficient  to  support  trover  for  the  aspor- 
tation  and  conversion  of  trees  felled  thereon  by  a  trespasser.     Ibid. 

3.  There  is  no  difference,  as  regards  occupancy,  between  a  solitary  trespass  and  repeated 
trespasses;  and  the  occupancy  of  a  trespasser  who  does  not  cultivate  and  enclose,  continues 
no  longer  than  he  remains  in  contact  with  the  soil.     Ibid. 

4.  Quaere?    Whether  a  verdict  and  judgment  in  an  action  of  trespass,  on  a  traverse  of 
libervm  tenementum,  be  not  conclusive  of  the  title  in  ejectment.     Foster  v.  McDivit,  341. 

TRO V  ER . 

1.  An  action  of  trover  and  conversion  will  lie  by  the  owner  of  the  legal  title  to  land,  to 
recover  the  value  of  w  ood  cut  upon  it  by  a  trespasser:  and  he  who  purchased  the  land  at  a 
sheriff's  sale  as  the  property  of  one  who  had  trespassed  upon  it  by  cutting  timber,  and  in 
pursuance  of  his  purchase  continued  to  cut  timber  from  it  also,  at  the  same  time  owning 
and  occupying  adjoining  lands,  included  in  the  same  deed  from  the  sheriff,  has  not  such  a 
colourable  title  or  possession  as  will  protect  him  from  this  form  of  action.  Wright  v. 
Guier,  172. 
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2.  Constructive  possession  of  unoccupied  land  is  sufficient  to  support  trover  for  the  aspor- 
tation  und  conversion  of  trees  felled  thereon  by  a  trespasser.     Ibid. 

3.  There  is  no  difference,  as  regards  occupancy,  between  a  solitary  trespass  and  repeated 
trespasses;  and  the  occupancy  of  a  trespasser  who  does  not  cultivate  and  enclose,  continues 
no  longer  than  he  remains  in  contact  with  the  soil.     Ibid. 

TRUST. 

In  all  cases  of  fraud,  and  when  the  transaction  in  relation  to  the  purchase  of  land  ha? 
been  carried  on  mala  fide,  there  is  a  resulting  trust  by  operation  of  law;  but  unless  there  be 
something  in  the  transaction  more  than  is  implied  from  the  mere  violation  of  a  parol  agree- 
ment, equity  will  not  decree  the  purchaser  to  be  a  trustee.  Robertson  v.  Robertson,  32. 

TRUSTEE. 

1.  A  testator  having  bequeathed  a  sum  of  money  which  he  directed  his  executors  to  in- 
vest, and  apply  the  proceeds  for  the  maintenance  and  support  of  his  daughter;  the  executors 
renounced,  and  letters  of  administration,  with  the  will  annexed,  were  granted  by  the  regis- 
ter; the  administrators  thus  appointed  settled  their  accounts  and  were  discharged  by  the 
orphans'  court,  who  appointed  another  administrator  de  bonis  non,  with  the  will  annexed; 
after  which,  upon  the  petition  of  the  legatee,  the  court  of  common  pleas  appointed  a  trustee 
to  manage  the  trust  fund  created  by  the  will:    Held,  that  the  trust  was  confided  by  the  will 
to  the  executors,  and  upon  their  renunciation  the  duties  of  it  devolved  upon  the  administra- 
tors with  the  will  annexed,  and  after  their  discharge,  upon  the  administrator  de  bonis  non, 
and  that  the  court  of  common  pleas  had  no  power  to  appoint  a  trustee  under  such  circum- 
stances.    Commonwealth  v.  Barnitz,  253. 

2.  A  testatrix,  by  her  will,  created  a  trust  fund  for  the  benefit  of  a  relative,  and  appointed 
E.  G.  to  be  the  trustee  to  receive  and  apply  the  fund  as  directed,  and  by  a  subsequent  clause 
of  her  will  she  appointed  the  same  E.  G.  to  be  her  executrix.     Upon  the  death  of  E.  G. 
and  the  issuing  of  letters  of  administration  de  bonis  non  cum  testamento  annexo,  it  was  held, 
that  the  administrators  were  not  entitled  to  the  trust  fund,  and  that  the  court  of  common 
pleas  had  power  to  appoint  a  trustee  in  the  place  of  the  deceased.    Ebert  Sf  Barnitz's  Ap- 
peal, 300. 

3.  The  maxim  caveat  emptor  is  inapplicable  to  a  purchaser  from  a  trustee,  but  he  may  set 
up  a  want  of  consideration,  or  any  defect  of  title,  as  a  defence  to  an  action  for  the  purchase- 
money,  which  he  might  set  up  to  an  action  on  a  contract  of  sale  by  the  beneficial  owner; 
hence,  in  an  action  by  an  assignee  in  trust  for  the  benefit  of  creditors,  to  recover  the  price 
of  a  tract  of  land  held  by  the  insolvent  assignor  under  articles  of  agreement  only,  the  defen- 
dant is  entitled  to  defalcate  in  proportion  to  the  purchase-money  due  by  the  assignor  on  the 
articles.    Adams  v.  Humes,  305. 

4.  A  trust  created  to  support  a  legal  estate  does  not  fail  upon  the  death  of  the  trustees, 
but  survives  to  the  heir  at  law  of  the  surviving  trustee;  nor  do  the  acts  of  the  14th  of  April 
1828  and  the  14th  of  June  1836,  authorise  the  court  of  common  pleas  to  appoint  trustees  in 
any  such  case,  where  the  trust  estate  has  descended  to  the  heir  at  law.     Carlisle  Sf  Means1 
Appeal,  331. 

5.  When  the  original  trustees  are  made  the  mere  depositaries  of  the  legal  title  in  fee, 
without  the  requirement  of  any  positive  duty  to  be  performed  by  them,  the  court  cannot  ap- 
point a  trustee  under  those  acts  as  long  as  any  one  of  the  trustees  or  heirs  of  the  survivor  are 
in  being.     Ibid. 

6.  When  a  corporation  sues  in  its  own  name  to  recover  lands,  it  must  be  prepared  to  show 
its  charter  of  incorporation,  but  this  is  not  so  when  the  legal  title  is  in  trustees  for  the  cor- 
poration and  the  suit  is  in  their  name.     Wolf  v.  Goddard,  544. 

UNION  CANAL. 

By  the  act  of  assembly  of  the  29th  of  September,  1791,  the  right  to  erect  dams  in  the  Swa- 
tara  creek,  then  a  public  highway,  was  given  to  the  Schuylkill  and  Susquehanna  Naviga- 
tion Company;  subsequent  right  to  erect  dams  and  build  mills  on  the  same  stream  are  sub- 
ordinate to  it;  and  the  owners  thereof  cannot  recover  damages  from  the  Union  Canal  Com- 
pany, who  succeeded  to  the  rights  of  the  Schuylkill  and  Susquehanna  Navigation  Company, 
for  injury  done  to  their  mills  by  reason  of  the  erection  of  a  dam  in  the  said  stream.  Union 
Canal  Company  v.  Landis,  228. 

UNSEATED  LAND. 

1.  A  power  to  take  care  of  land,  carries  with  it  a  power  to  pay  the  taxes  assessed  upon  it, 
or  to  redeem  it  if  sold  by  the  treasurer  as  unseated,  for  the  payment  of  the  taxes;  and  in  such 
case  the  death  of  the  owner  is  not  such  a  revocation  of  the  power  as  will  make  void  a  re- 
demption of  the  land  by  such  agent,  after  a  sale  of  it,  as  unseated.  Patterson  v.  Brindle,  98. 
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2.  The  right  to  redeem  land,  sold  as  unseated,  for  the  payment  of  taxes,  should  not  be 
narrowed  down  by  a  strict  construction.     Ibid. 

3.  The  severance  of  part  of  a  tract  of  land  from  the  whole  tract,  on  which  the  owner  or 
his  tenant  resides,  will  not  subject  such  part  to  a  separate  assessment  and  sale  for  taxes,  by 
the  treasurer,  as  unseated  land.     The  owner  and  occupier  of  land  cannot  exempt  himself 
from  personal  liability  for  the  payment  of  taxes  for  the  whole  of  his  land,  by  dividing  off 
and  abandoning  a  part  as  worthless:  it  is  the  duty  of  the  assessor  in  such  case  to  assess  the 
whole  as  one  tract.     Patterson  \.  Blackmore,  104. 

4.  Although  land  may  once  have  been  seated  and  occupied,  yet  if  it  afterwards  be 
abandoned,  the  fields  suffered  to  grow  up,  and  the  fences  to  rot  down,  it  may  be  assessed, 
taxed,  and  sold  as  unseated  land  by  the  county  treasurer.     Gibson  v.  Rabbins,  156. 

5.  If  the  treasurer,  upon  a  sale  of  unseated   land  for  taxes,  charge  too  much  costs,  and 
thus  appropriate  the  whole  amount  of  the  purchase-money  to  the  taxes  and  costs,  whereas, 
upon  a  correct  calculation,  there  would  have  been  a  surplus  for  which  it  would  have  been 
necessary  for  the  purchaser  to  give  a  surplus  bond:  his  not  having  done  so,  under  the  circum- 
stances, will  not  defeat  his  title,     lliid, 

6.  One  who  completes  a  settlement  upon  land,  north  and  west  of  the  Ohio  and  Allegheny 
rivers,  under  the  act  of  the  3d  of  April,  1792,  will  not  be  required  to  continue  and  keep  up 
his  settlement  with  the  same  perseverance  and  vigilance  that  a  settler  upon  land  in  other 
parts  of  the  state  would  be  bound  to  exercise.     Yet  his  right  being  imperfect,  and  his  pur- 
chase-money unpaid,  if  he  quits  the  land  for  many  years,  refuses  or  neglects  to  pay  any 
taxes  or  to  exercise  any  other  act  of  ownership,  it  may  be  referred  to  the  jury  as  a  matter  of 
fact  to  determine  whether  he  has  not  abandoned  his  title.    Ibid. 

7.  The  provision  in  the  fourth  section  of  the  act  of  1815, "  directing  the  mode  of  selling 
unseated  land  for  taxes,"  in  favor  of  orphans,  allowing  them  two  years  to  redeem  unseated 
lands  sold,  after  their  disability  is  removed,  is  not  applicable  to  those  who  are  minors  only. 
Downing  \.  Shoenberger,  298. 

8.  A  sale  of  several  tracts  of  unseated  lands  by  the  county  treasurer,  for  the  payment  of 
taxes,  as  one  tract,  and  for  a  gross  sum,  will  confer  no  title  upon  the  purchaser;  each  tract 
must  be  sold  separately.     Morton  v.  Harris,  319. 

9.  If  the  public  sale  by  the  treasurer  of  a  tract  of  unseated  land,  be  to  one  person,  and  the 
deed  made  to  another,  who  gives  his  bond  for  the  surplus  purchase-money,  a  third  person 
cannot  take  advantage  of  such  irregularity.     Ibid. 

VARIANCE. 

Sucha  misrccital  of  the  record  as  the  omission  in  a  bond,  taken  by  the  sheriff  on  a  capias 
ad  respondendum,  of  the  name  of  one  of  the  defendants  therein,  is  an  immaterial  variance, 
and  consequently  will  not  vitiate  the  bond.  Kelly  v.  Commonwealth,  43. 

VENDOR  AND  VENDEE. 

INCOMBRANCE. 

TRUSTEE. 

EVIDENCE. 

1.  A  deed  is  not  always  a  merger  of  the  articles  of  agreement  for  the  sale  of  lands;  in 
mnay  cases  it  is  to  be  considered  a  part  performance  only.    Selden  v.  Williams,  9. 

2.  Parol  evidence  of  the  understanding  of  the  parties  in  relation  to  the  construction  of  a 
written  agreement,  may  be  given  to  explain  that  which  is  otherwise  ambiguous.     Ibid. 

3.  Parties  contracting  for  the  purchase  and  sale  of  land,  may  make  the  time  of  payment 
of  the  purchas e-money  essential  to  the  contract,  so  that  if  the  money  be  not  paid  at  the  times 
stipulated,  the  contract  shall  be  null  aud  void;  and  the  vendee  cannot  compel  its  specific  exe- 
cution although  previously  in  part  performed.     Dauchy  v.  Pond,  49. 

4.  A  naked  affirmation  is  not  itself  an  express  warranty,  nor  evidence  of  it;  and  though  it 
may,  in  connection  with  other  circumstances,  be  competent  to  show  that  the  vendor  had 
agreed  to  be  responsible  for  the  truth  of  it,  yet  the  effect  of  oral  words  in  constituting  an  ex- 
press warranty,  is  determinable  not  by  the  court  but  by  the  jury.     M'Farland  v.  Newman, 
50t 

5.  Where  a  vendee  is  in  possession  of  land,  under  a  written  contract  of  sale,  having  paid 
in  part  therefor,  the  vendor  cannot  recover  it  back,  in  ejectment,  upon  proving  a  parol  con- 
tract to  resell  it  to  him  on  different  terms,  and  the  entry  of  satisfaction  of  a  judgment  against 
the  vendee,  in  part  payment  to  him  of  such  resale.     Gaucher  v.  Martin,  106. 

6.  To  take  a  case  out  of  the  statute  of  frauds,  it  is  indispensable  that  the  parol  contract 
should  be  definite  in  its  terms,  and  unequivocally  established;  otherwise  specific  performance 
will  not  be  decreed.    Ibid. 

7.  Although,  in  equity,  an  agreement  as  to  personalty  may  be  discharged  by  parol,  yet 
that  principle  does  not  apply  to  contracts  of  sale  of  real  interests.    Ibid. 

VOL.  IX. — 3  B 
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8.  A  contract  for  the  sale  and  delivery  of  flour,  in  which  it  is  warranted  to  be  superfine, 
is  a  warranty  for  the  article  according  to  the  standard  for  exportation:  and  that  it  shall  be  of 
due  fineness,  and  good  and  merchantable  as  superfine,  according  to  the  standard  of  inspec- 
tion of  flour  required  by  the  act  of  the  15th  of  April  1835,  relating  to  inspections  of  flour  in 
the  different  parts  of  the  commonwealth.     Adams  v.  Rogers,  121. 

9.  In  an  action  of  covenant  upon  an  agreement  for  the  purchase  and  sale  of  land,  in 
which  it  appeared,  that  the  vendor  has  executed  and  delivered  a  deed  of  conveyance,  and 
receipt  for  the  purchase-money,  in  pursuance  of  his  covenant,  it  was  held,  that  he  was  not 
thereby  precluded  from  a  recovery,  upon  proof,  that  the  vendee  had  not  complied  with  the 
covenant  on  his  part,  by  payment  of  the  consideration.     Byers  v.  Mullen,  266. 

10.  A  vendee  who  stipulates  for  a  good  title  is  not  bound  to  accept  an  imperfect  one;  and 
evidence  tending  to  show  that  he  made  the  purchase  for  an  improper  and  dishonest  pur- 
pose, will  not  have  the  effect  of  compelling  him  to  accept  the  title  and  pay  the  money,  unless 
the  vendor  has  complied  with  his  contract  respecting  the  title.     Hollenbaugh  v.  Morrison, 
408. 

11.  The  registry  of  a  mortgage,  by  which  creditors  are  to  be  affected,  whatever  be  the 
form  of  the  transaction  betwixt  the  parties,  must  exhibit  it  as  a  whole,  connected  and  per- 
fect in  its  parts.     Hence  an  agreement  between  the  vendor  and  vendee,  executed  on  the 
same  day  with  a  deed  of  conveyance  in  fee,  and  recorded  at  the  same  time,  that  the  pur- 
chase-money shall  continue  to  be  a  lien  on  the  land,  will  not  constitute  such  a  mortgage  as 
to  give  a  preference  to  the  vendor,  in  regard  to  lien,  over  subsequent  judgment  creditors  of 
the  vendee;  and  this  without  reference  to  the  act  of  1830,  in  relation  to  the  lien  of  mort- 
gages.    M'Lanahan  v.  Reeside,  508. 

WARRANT. 

A  plaintiff  could  not  maintain  ejectment  for  a  tract  of  uncultivated  land  merely  because 
his  name  is  the  same  as  that  used  in  the  warrant;  he  must  be  identified  by  eVidence  of  his 
having  paid  for  the  warrant,  or  procured  the  survey  to  be  made,  or  paid  the  purchase- 
money: — and  if  it  appear  that  another  person  paid  the  purchase-money  and  procured  and 
paid  for  the  survey,  the  name  will  not  give  title  against  the  purchaser  who  bought  and  paid 
for  the  land,  even  if  the  plaintiff  show  that  he  wrote  the  application.  Wolf  v.  Goddard,  544. 

WARRANTY. 

1.  No  implied  warranty  arises  from  an  unfounded  affirmation  of  soundness  in  the  sale  of 
a  chattel;  but  for  a  deceitful  representation  of  it,  the  remedy  is  by  an  action   ex  delicto. 
M'Farland  v.  Newman,  55. 

2.  A  naked  affirmation  is  not  itself  an  express  warranty,  nor  evidence  of  it;  and  though 
it  may,  in  connection  with  other  circumstances,  be  competent  to  show  that  the  vendor  had 
agreed  to  be  responsible  for  the  truth  of  it,  yet  the  effect  of  oral  words  in  constituting  an 
express  warranty,  is  determinable  not  by  the  court  but  by  the  jury.     Ibid. 

3.  A  contract  for  the  sale  and  delivery  of  flour,  in  which  it  is  warranted  to  be  superfine, 
is  a  warranty  of  the  article  according  to  the  standard  for  exportation:  and  that  it  shall  be 
of  due  fineness,  and  good  and  merchantable  as  superfine,  according  to  the  standard  of  in- 
spection of  flour  required  by  the  act  of  the  15th  of  April  1835,  relating  to  inspections  of 
flour  in  the  different  parts  of  the  commonwealth.     Adams  v.  Rogers,  121. 

WIDOW. 

ANNUITY. 

WITNESS. 

EVIDENCE,  1 1. 

1.  A  party  cannot  give  evidence  to  confirm  the  good  character  of  a  witness,  unless  his 
general  character  had  been  previously  impugned  by  the  other  party.     Braddee  v.  Brown- 
field,  124. 

2.  In  an  action  by  the  holder  against  the  acceptor  of  a  bill  of  exchange  the  drawer  is 
not  a  competent  witness  to  prove  that  the  bill  was  drawn  for  his  accommodation,  because 
he  is  liable  to  reimburse  the  defendant  the  costs,  should  the  verdict  be  against  the  latter. 
Smith  v.  Thome,  144. 

3.  A  vendor  of  land  released  from  his  covenants  as  to  title  is  a  competent  witness  for  the 
vendee  in  an  ejectment  against  a  third  person  for  part  of  the  property  sold.     Summers  v. 
Wallace,  166. 

4.  If  it  appear  upon  the  trial  of  a  cause,  that  a  person  offered  as  a  witness,  was  equally 
interested  in  the  subject-matter  of  the  action  with  the  defendant,  at  the  time  of  its  com- 
mencement, he  can  not,  by  a  subsequent  release  of  his  interest,  discharge  himself  from 
liability  for  costs,  and  thus  make  himself  a  competent  witness.     Hinckly  v.  Wallers,  179 
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5.  The  endorser  of  a  promissory  note  is  incompetent  to  testify  in  an  action  between  the 
holder  and  maker,  although  the  note  was  not  protested  for  non-payment  at  maturity,  or 
notice  given  to  him;  if  the  failure  to  protest  it  was  occasioned  by  a  special  agreement  be- 
tween  the  endorser  and  holder.     Ibid. 

6.  Quesre: — Whether  in  an  action  to  which  the  personal  representative  of  a  deceased 
debtor,  whose  estate  is  insolvent,  is  a  party,  a  creditor  of  that  estate  is  a  competent  witness. 
Byers  v.  Mullen,  266. 

7.  A  mortgagor  and  mortgagee  are  incompetent  witnesses  in  an  action  between  the  pur- 
chaser at  sheriff's  sale,  of  the  land  mortgaged,  and  an  assignee  of  one  the  mortgage  binds, 
which  involves  the  liability  of  the  purchaser  to  pay  the  bond,  or  having  paid  it  by  mistake, 
to  recover  it  back.     Espy  v.  Allison,  462. 

8.  In  an  action  of  debt  upon  a  lease,  a  partner  of  the  defendant  in  the  business  carried 
on  with  the  demised  premises,  although  not  a  party  to  the  instrument,  is  incompetent  as  a 
witness.     Lomis  v.  Ruettcr,  516. 

WRIT  OF  ERROR. 

CERTIORARI. 

1 .  The  statute  of  Westm.  2,  which  gives  a  bill  of  exceptions  to  "  any  one  impleaded  before 
the  judges,"  does  not  extend  to  an  inquiry  of  damages  executed  at  the  bar  of  the  court. 
Bell  v.  Bell,  47. 

2.  If  an  award  of  arbitrators  be  set  aside  on  the  allegation  that  the  declaration  contains 
no  cause  of  action,  it  is  the  subject  of  a  writ  of  error:  and  if  the  judgment  of  the  court  be 
erroneous,  it  will  be  reversed,  and  the  award  and  judgment  upon  it  reinstated.    Orlady  v. 
M'Namara,  192. 
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